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MEMORANDA : 

In  the  vacation  after  Michaelmas  Term,  1869,  George 
Paton  Smith,  Esq.,  resigned  the  office  of  Attorney- 
General  for  the  Colony  of  Victoria,  and  was  succeeded 
by  Morgan  Augustus  McDonnell,  Esq. 

In  Michaelmas  Term,  1869,  James  Joseph  Casey, 
Esq.,  was  appointed  to  the  office  of  Solicitor-General  for 
the  Colony  of  Victoria,  formerly  vacant. 

In  the  vacation  after  Michaelmas  Term,  1869,  James 
Joseph  Casey,  Esq.,  resigned  the  office  of  Solicitor- 
General  for  the  Colony  of  Victoria,  which  thereupon 
became  vacant. 
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REPOETS  OF  CASES 

AEGUED  AND  DETERMINED 

IN   THE 

Supreme  Court  of  Victoria, 

IN   EQUITY. 

BSFOBB 

HIS  HONOR  ROBERT  MOLESWORTH,  Esq., 

OK>  OF  THB  JUDGES  OP  THR  COURT, 

AND   ON  APPEAL  TO  THE  FULL  COUET. 


1868. 


December  10. 

DURBRIDGE   v.   SCHOLES.  1869. 

.  February  1. 

JOL.  SUIT    was  instituted   on   behalf  of  Durbridge,  the  The  mere 

infant  Plaintiff,  by  Stanmors,  his  next  friend,  against  Scholes,  l^'^'^^^^l  ^'^ 

the  infant's  step-father,  who  was  in  possession  of  part  of  the  friend  of  an 

lands  devised  in  fee  to  trustees  for  the  infant,  and  had  pur-  an  acooimt  o? 

ported  to  demise  the  remainder  on  a  mining  lease.   The  bill  the  infant's 

,     ,  .  -  /.,.-,     property,  and 

prajed  the  appointment  of  new  trustees  of  the  infants  theappoint- 

fia.ther's  will,  the  appointment  of  a  guardian  for  the  infant,  ™®^J  °^  °®!!, 

and  an  account  of  rents  and  profits  come  to  8chole*s  hands,  out  any  order 

but  made  no  mention  of  the  mining  lease.  m^^does  not 

make  it  a  con- 

Another  suit  was  afterwards  instituted  on  behalf  of  the  anoUier  person 

same  Plaintiff,  by  another  next  friend,  for  the  same  pur-  ^  proceed  at 

law  on  the 

poses  as  the  first  suit,  but  also  specifically  directed  to  the  infant's  behalf, 
mining  lease,  and  the  recovery  of  the  land  comprised  in  it,  ^  ">  -^""-^  f 

°  •'  x-  »    trespass;  and 

making  the  lessees  parties.  no  leave  of  the 

Court  to  insti- 
tute such  pro- 
Pending  the  hearing  of  cross  motions,  in  both  suits,  for  ceedings  at 

law,  IS  neces- 
a  reference  to  the  Master  as  to  which  of  the  two  would  be  gary. 

W.  W.  &  a'b.      vol.  VI. — BQ.  B 
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1868. 

DUBBBIDOB 

V. 

SCHOLES. 


Statemewt. 


more  beneficial  to  the  infant,  and  for  an  interim  stay  of 
proceedings ;  notice  of  motion  was  given  on  behalf  of  the 
Plaintiff  in  the  second  suit,  that  the  leave  of  the  Court 
might  be  given  to  him,  to  institute  and  prosecute  actions 
of  trespass  and  ejectment  at  common  law,  by  his  next 
friend  in  the  second  suit,  against  certain  of  the  Defendants 
in  the  second  suit,  in  respect  of  the  land  mentioned  in 
both  suits,  on  the  ground  that  such  actions  would  be  for  the* 
infant's  benefit.  It  appeared,  upon  affidavit,  that  proceed- 
ings for  contempt  of  Court  had  been  threatened  by  the 
proposed  Defendants  at  law,  and  the  motion  was  made  in 
consequence  of  such  threats. 


The  three  motions  came  on  to  be  heard  together. 

Argument,  Dr.  Mackay  for  the  motion  for  leave  to  proceed  at  law, 
was  stopped  by  Mr.  Justice  Molesworth,  who  expressed  his 
opinion  that  no  leave  was  necessary. 

Mr.  Atkins,  Mr.   Bunny,   Mr.  J,    W.  Stephen,  and   Mr. 
Holroyd,  contra,  did  not  argue  the  point. 

Judgment  was  reserved  upon  the  three  motions. 


1869. 
JV5nuiry  1. 

Jndjment, 


Mb.  Justice  Molesworth,  after  disposing  of  the  other 
motions,  proceeded  as  follows : — 

There  is  also  another  motion,  for  leave  to  bring  an  action 
of  ejectment  and  trespass  against  the  miners.  It  appears 
that  an  action  of  ejectment  and  trespass  has  already  been 
commenced  ;  and  by  the  new  jurisdiction  at  common  law, 
an  injunction  can  be  granted  as  ancillary  to  an  action  of 
trespass  and  ejectment,  and  it  was  intended  to  apply  for 
an  injunction  to  stop  the  mining.  These  proceedings, 
which  were  commenced  by  the  nominee  of  Scholes,  have 
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been  discontinued,  from  an  apprehension  that  they  might 
be  regarded  as  a  contempt  of  this  Court.  I  have  looked 
for  authorities  on  this  subject,  but  can  not  find  any  to 
show  that  it  is  necessary  to  apply  to  this  Court  for  liberty 
to  take  other  proceedings.  It  was  said  truly,  that  filing  a 
bill  on  behalf  of  an  infant  has  heen  held  to  make  the  infant 
a  ward  of  Court  The  only  case  in  which  I  find  this  to 
have  been  acted  upon,  is  in  the  marriage  of  the  infant 
after  the  hill  is  filed,  heing  held  a  contempt  of  Court.  If 
a  guardian  were  appointed  to  the  infant,  it  might  be  a 
contempt  of  the  Court  for  anybody  else  to  usurp  that 
which  ought  to  be  the  duty  of  the  guardian  :  or,  if  a  re- 
ceiver were  appointed,  even  without  reference  to  the 
infancy,  it  might  be  a  contempt  to  proceed  by  an  action  of 
trespass  relative  to  land  upon  which  the  receiver  had  been 
appointed.  The  question  here,  is,  if  a  hill  be  filed  by  a 
next  friend  in  this  Court,  seeking  an  account  of  the 
infant's  property,  and  the  appointment  of  new  trustees ; 
whether  the  mere  filing  of  that  bill,  without  any  order 
having  been  made,  makes  it  a  contempt  for  another  person 
to  proceed  at  law  on  his  behalf  by  an  action  of  trespass  ? 
Not  finding  any  authority  on  the  subject,  I  think  no 
leave  necessary.  If  the  learned  counsel  on  behalf  of  the 
infant's  next  friend,  can  find  any  authority,  I  will  grant 
the  motion.  At  present,  I  shall  refuse  it  without  costs. 
This  Court  will  have  power  to  deal  with  the  land  or 
damages  recovered,  so  as  to  guard  the  infant's  rights  (a). 


1869. 

DUBBBIDGE 

V, 

SOHOLBS. 

Judgment 


(a)    No  authority  was  produced. 
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ATTORNEY-GENERAL   v.  PRINCE    OF    WALES 
COMPANY    REGISTERED. 


[In    Chambers  (&).] 

s. 


A  judgment       OUMMONS   for  leave  to  appeal  to  the  Privy  Council 


overruling  a  from  the  Order  of  the  full  Court  on  appeal,  overruling  the 

nlesi  in  eciuitv 

does  not  con> '  plea  of  the  Defendants.     The  suit  was  instituted,  hy  infor- 

merits^of  the  ™^^^^^  *^^  ^^^^»  ^7  ^^®  Attorney-General,  at  the  relation  of 

case,  within  the  Bonshaw  Freehold  Gold-Mining  Company  Registered, 

onhe^5*nc.  ^^^  *^®  same  Company  as  Plaintififs  against  the  Prince  of 

No.  10,  sec.  33,  Wales  Company  Registered,  to  restrain  further  encroach- 
so  as  to  entitle  . 
the  unsuccess-  ments  by  the  Defendants  upon  the  freehold  property  of 

^ta^^*^  ^  f  *^®  Company  Plaintiffs,  and  praying  an  account  of  the  gold 

appeal  to  the  already  removed.     The  Defendants  put  in  a  plea  travers- 

PrivyCouncU.  j^^  ^j^^  incorporation  of  the  Company  Plaintiffs.     This 

Semhle,  that  plea  was  allowed  by  the  primary  Judge,  but  overruled  by 

restrain  a  ^^  ^^^^  Court  on  appeal  (Sith  December,  1868).     On  the 

mining  trw-  c^i^^  January,  1869,  during  vacation,  the  Defendants  took 

pass,  and  for  ^              »             o                    » 

an  account  of  out  a  summons  before  Mr.  Justice  Williams  for  the  32nd 

wwr^*'''^'*'  January,  for  leave  to  appeal  to  the  Privy  Council.     The 

account  has  as  summons  was  adjourned  by  His  Honor  at  the  request  of 

vet  heen  * 

directed,  the  *^®  Defendants,  on  payment  by  them   of  the  Plaintiff's 

fact  that  if  costs  of  appearing,  and  ultimately  came  before  Mr.  Justice 

such  account  «          /-r^  , 

he  directed  at  Barry  (February  4th). 

the  hearing 
the  matters 

then  in  issue  Mr.  A* Beckett  in  support  of  the  summons, 
will  involve 
claims  respect- 
ing property  Mr.  Bunny  (with  him  Mr.   Webb)  took  a  preliminary 

£1,000,  will  objection.     The  thirty  days   allowed  by  the  Act  for  an 

not,  as  to 

appealahle  amount,  authorise  an  appeal  to  the  Privy  Council. 


Where  a  summons  for  leave  to  appeal  to  the  Privy  Council  had  been  taken  out  for  a 
day  within  the  thirty  days  allowed  by  16  Vic.,  No.  10,  sec.  33,  and  had  on  that  day 
been  adjourned  hy  the  Judge  to  a  day  without  the  thirty  days, 

Held,  that  the  application  for  leave  to  appeal,  having  been  originally  made  within 
the  thirty  days,  was  sufficient. 

(b)    Coram  Barry,  J. 


I-  -■ 
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applicatioD  for  leave  to  appeal  has  now  expired,  and  the 
adjournment  of  the  summons  hy  Mr.  Justice  WUUatns,  did 
not  confer  jurisdiction  to  hear  the  application  after  the 
thirty  days  had  elapsed.  Moreover,  this  summons  was 
taken  out  under  the  emergency  clause  ( 15  Vic,  No.  10, 
sec.  19  ),  there  heing  then  no  Court  sitting.  This  emer* 
gency  no  longer  exists,  as  the  Equity  Court  is  now  sitting, 
and  a  Judge  in  Chambers  has  therefore  no  jurisdiction  to 
entertain  an  application  which  should  properly  be  made  to 
the  Court  sitting  in  Equity. 


6 


1869. 

Attobnbt- 
Gbitbbal 

Pbiwce  of 
Wales 

COMFANT. 


ArgHment. 


Mb.  Justice  Babbt  : — As  this  involves  the  propriety  of 
the  adjournment  of  the  summons  by  Mr.  Justice  WiUiams, 
I  must  decline  to  hear  it,  and  will  refer  the  summons  back 
to  Mr.  Justice  Williams. 


The  summons  now  again  came  on  before  Mr.  Justice 
Barry,  in  consequence  of  the  absence  from  town  of  Mr. 
Justice  WiUidmi,  and  of  communications  which  had  passed 
between  their  Honors. 


Fehrucity  8. 


Mb.  Justice  Babbt  :— I  have  considered  the  objection 
raised  on  a  former  day,  and  think  that  the  application  for 
leave  to  appeal  having  been  originally  made  within  the 
thirty  days,  was  sufficient.  I  will  therefore  hear  the  appli- 
cation upon  its  merits. 

Mr.  Hob-oyd  (with  him  Mr.  A' Beckett)  in  support  of  the 
summons.  The  Order  sought  to  be  appealed  from,  is  one 
by  which,  within  the  meaning  of  the  Act  (15  Fie.,  No.  10, 
sec.  38),  ''  the  merits  of  the  case  may  he  concluded."  The 
plea  having  been  overruled,  the  Defendants  can  make  no 
farther  defence  to  the  bill,  for  the  Plaintififs  are  now 
entitled  to  a  decree   as   prayed:     Wood  v,  Strickland   (c). 

(c)    2V.  &B.,  158. 
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[Barry,  J.— The  Defeoduits  nuy,  if  the;  think  fit,  pat 
in  an  answer.  That  is  provicled  for  b;  the  Roles  of 
Conrt,  cap.  n.,  rale  7\  If  the  ple«  had  been  allowed, 
the  whole  salt  would  hare  been  terminated.  The 
PluntiSs  then,  mi^t  nnqnestionabl;  have  appealed ; 
and  as  held  by  the  fall  Coort  io  Ex  parte  Bolfe  S 
Bmi^  {d),  if  the  Court  would  bare  jmisdictioD  to 
graot  leave  to  appeal  to  one  party,  it  mnst  have  it  for 
the  other.  \Barry  J.  In  that  case  the  question  was  only 
as  to  the  amount  in  issne.]  Here  it  is  awom  generally 
"  that  the  matters  in  iasne  involve  claims  respecting  pro- 
perty to  the  value  of  £1,000  sterling;"  and  it  is  also  sworn 
that  if  the  PlaintiS's  obtain  the  relief  prayed  for,  uifar  alia 
inspecUoD  of  the  Defendants'  mine,  the  cost  of  sach 
inspection  to  the  DefendanU  will  exceed  £1,000,  and  also, 
that  the  valae  of  the  gold  in  dispnte  exceeds  £1,000. 


Mr.  Bunny  (with  him  Mr.  Wdib)  contra.  This  case  does 
not  come  within  either  of  the  requirements  of  the  Act  as 
to  giving  leave  to  appeal.  Sy  the  overmling  of  the  plea, 
the  merits  of  the  case  are  not  concluded,  for  the  plea  did 
not  go  to  the  merits  at  all,  but  only  to  the  question  of  the 
incorporation  of  the  Plaintiff  Company.  The  Defendants 
may  now,  by  obtaining  time  to  answer,  put  in  a  defence  to 
the  suit,  if  they  have  any,  and  this  is  their  proper  course. 
Dan.  Chy.  Prac.,  4th  ed.,  649,  Mit/ord  on  Pleading,  17. 
The  Court  will  not,  in  such  a  case,  grant  leave  to  appeal. 
Rt  Young  (e).  Again,  the  matter  in  issue  does  not  amount, 
to  £1,000.  The  only  object  of  the  suit  is  to  restrain  the 
)efendante  trespassing  upon  the  Plaintiffs'  land.  The 
'laintiffs  have  offered  to  waive  the  account  prayed  by  the 
ill,  but  at  present  no  account  is  ordered,  and  even  if  it 
'ere,  it  is  uncertain  what  amount  might  be  found  due  to 
be  Plaintiffs.  As  to  the  costs  of  inspection,  the  Plaintiffs 
re,  by  tlie  order,  giving  leave  to  inspect,  ordered  to  pay  all 
lie  costs  of  such  inspection. 
(d)    2W.4W.,1.E.&M.,66.         (e)    86  L.  J.,  Prob.,  126. 
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Mb.  Justice  Babby  : — 

» 

I  do  not  consider  myself  at  liberty  to  grant  this  leave  to 
appeal.  The  words  of  the  Act  "by  which  decision  the 
merits  of  the  case  may  be  concluded,"  are,  I  think,  to  be 
interpreted  in  the  same  way  as  the  words  "  final  judgment, 
d^ree,  order,  or  sentence,"  in  the  Order  in  Council,  as  to 
appeals.  In  this  case  the  judgment  on  the  plea  does  not 
conclude  the  suit,  because  an  answer  may  be  put  in  ;  and 
unless  an  answer  be  put  in,  the  case  must  be  set  down  for 
hearing  in  the  absence  of  the  Defendants,  and  a  final  decree 
made.  That  is  perfectly  clear,  and  I  might  rest  my  de- 
cision solely  upon  that,  and  perhaps  it  would  be  safer  to 
do  so.  But  I  may  mention  that  I  do  not  think  the 
question  of  amount  is  at  all  clear.  This  is  a  suit  rather 
to  try  a  right,  than  to  get  payment  of  a  sum  of  money.  It 
is  perfectly  problematical  whether  an  account  may  or  may 
not  be  directed ;  and  it  is  absolutely  uncertain  whether  a 
shilling  may  be  found  due,  by  the  Defendants  to  the  Plain- 
tiffs. I  cannot  accept  the  view  suggested,  that  the  probable 
costs  of  preparing  for  an  inspection,  which  costs  the  Plain- 
tiffs will  have  to  pay,  can  bring  the  case  within  the  Act, 
There  is  nothing  to  prevent  an  application  to  Her  Majesty 
for  leave  to  appeal,  but  I  do  not  think  it  would  be  lawful 
for  me  to  grant  such  leave. 


1869. 
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Summons  dismissed,  with  costs. 
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(^^^14^22.  THE  UNITED  WORKING  MINERS'  GOLD  MINING 

Dec,nll6.  COMPANY  REGISTERED  v.  THE  PRINCE  OF 

JVdT'iS  WALES  COMPANY  REGISTERED. 


in  aCourt  of  J-  HE  Bill  in  this  suit  stated  that  in  July,  1862,  forty- 
Mines,  gix  persons,  through  whom  the  Plaintiffs  now  claim,  took 

oe  I'  inr  ecn 

the  Working     possession  of,  and  applied  to  he  registered  for,  a  frontage 

j^^y andthe  ^^^^^  ^^  *^®  Golden  Point  Lead,  Ballarat.     By  arrange- 

Prince  of  ment  with  the  Defendant  company,  the  claim  applied  for, 

pany,  the  which,  to  some  extent,  overlapped  other  claims  of  the 

decree  fixed  a  Defendant  company,  was  reduced  in  extent  from  3,450 

boundai}'  line, 

restrained  the  f^et  to  2,825  feet,  and  a  line  was  drawn  east  and  west  as 

* 

companies         ^jj^  southern  boundary  of  the  claim ;  and  it  was  agreed 

respectively  •'  ^ 

from  mining  between  those  through  whom  the  Plaintiff  and  Defendant 

sWesofit^and  companies    respectively  now    claim,    that    the    forty-six 

ordered  an  persons  should  obtain  registration  for  their  claim  north  of 

payment  of  ^^^^^  agreed  boundary  line,  and  the  Defendants  should 

^  ^l\^\^^  obtain  registration  for  a  claim  on  the  same  lead,  south  of 

boundary.  such  agreed  boundary  line.      Under  this  agreement  the 

the  Chief  forty-six  persons  through  whom  the  Plaintiffs  claim  were 

Judge  of  registered  for  their  claim,  and  the  Defendant  company  were 

Mines,  he  registered  for  another  claim  immediately  southerly,  both  on 

varied  the 

decree,  by  declaring  that  the  boundary  line  should  be  deemed  to  determine  the  rights  of  the 
parties  only  with  regard  to  their  claims  upon  the  Frenchman's  Lead,  and  so  far  as  shewn  by 
then  disooYeries  as  to  the  course  of  leads.  Upon  bill  in  equity,  filed  by  the  Working  Miners' 
Company  against  the  Prince  of  Wales  Company,  stating  that  since  the  decree  it  had 
been  discovered  by  subsequent  workings  that  all  the  gold  removed  by  the  plaintifls 
south  of  the  decreed  boundary  was  upon  the  Golden  Point  Lead,  and  within  the  Plaintiffs* 
claim  on  that  lead,  and  seeking  an  injunction  against  the  defendants  prosecuting  the 
decree  in  the  Court  of  Mines,  or  further  mining  within  the  plaintiffs'  claim  on  the 
Golden  Point  Lead,  and  for  an  account, 

Meldf  per  Molesworth,  J.,  that  the  suit  could  not  be  properly  commenced  without 
the  leave  of  the  Supreme  Conrt  in  Equity  first  obtained ;  and  motion  that  the  bill  and 
writ  of  summons  should  be  set  aside  for  irregularity,  granted  with  costs.     On  appeal, 

Meld,  that  the  rule  requiring  the  previous  leave  of  the  court,  did  not  apply  to  pro- 
ceedings instituted  in  different  courts  of  co-ordinate  jurisdiction,  and  appeal  allowed, 
with  costs. 


On  demurrer,  Meld,  per  Molesioorth,  J.,  that,  independently  of  the  relief  sought  as  to 
the  previous  decree,  the  bill  made  a  case  entitling^  the  plaintiff  to  an  ii\junction  and 
account,  and  genertd  demurrer  oventiled,  with  costs'. 
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the  Golden  Point  Lead ;  and  by  mesne  assignments  the  claim 
of  the  forty-six  persons  is  now  vested  in  the  Plaintiff  com- 
pany. In  October,  1866,  the  Defendant  company  took  up  and 
were  registered  for  a  block  claim,  comprising  a  large  portion 
of  the  Defendants',  and  of  the  Plaintiffs',  frontage  claims  on 
the  Golden  Point  Lead.     The  Bill  then  alleged  that  the 
Defendants,  under  pretence  that  they  were  mining  within 
their  block  claim,  had  been  working  in   the   Plaintiffs' 
frontage  claim,  and  removing  auriferous  earth  therefrom ; 
that  the  Defendants  sometimes  pretended  that  the  said 
gold  was  from  the  Frenchman's  Lead,   on  which   they 
alleged  they  had  a  claim ;  but  the  Plaintiffs  submitted  that 
the  Defendants  had  no  legal  title  to  any  frontage  claim  on 
that  lead,  their  pretended  claim  not  having  been  properly 
marked  out  and  registered  ;  and  they  also  charged  that  the 
gold  was  not  upon  the  Frenchman's  Lead.     The  Bill  then 
stated  that  in  May,  1868,  two  cross  suits  were  instituted 
in  the  Court  of  Mines  at  Ballarat,  in  one  of  which  the 
Working  Miners'  Company  were  Plaintiffs,  and  the  Prince 
of  Wales  Company  Defendants ;   and   in  the  other  the 
Prince  of  Wales  Company  were  Plaintiffs,  and  the  Work- 
ing Miners'  Company  Defendants ;  and  that  a  decree  was 
made  in  each  suit  by  the  Judge  of  the  Court  of  Mines  at 
Ballarat  restraining  the  Prince  of  Wales  Company  from 
working  north,  and  the  Working  Miners'  Company  from 
working  south,  of  a  line  marked  X  2  on  a  plan  annexed  to 
such  decree ;  but  that,  on  appeal  in  both  suits,  the  Chief 
Judge  of  the  Court  of  Mines  ordered  ''  that  such  decree  be 
varied  by  declaring  that  the  said  boundary  line  should  be 
deemed  to  determine  the  rights  of  the  parties  to  the  said 
suits  only  with  regard  to  their  claims  upon  the  French- 
man's Lead,  and  so  far  as  was  shewn  by  then  present 
discoveries  as  toihe  course  of  leads  "    The  Bill  then  alleged 
that  the  gold  which  the  Defendants  were  charged  with 
removing  was  from  ground  to  the  south  of  the  line  X  2, 
but  to  the  northward  of  the  agreed  boundary  line,  between 
the  claims  of  the  Plaintiff  and  Defendant  Companies; 
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ayerred  ''that  it  is  now  discovered,  as  the  fact  is,  that 
the  gold  so  heing  removed  is  not  situated  upon  and 
does  not  form  part  of  the  Frenchman's  Lead;"  and 
suhmitted  that  the  Defendants  were  not,  under  the 
decree  of  the  Court  of  Mines,  entitled  to  remove  it.  The 
Bill  then  stated,  that  bj  the  decree  of  the  Court  of  Mines 
the  present  Plaintiffs  were  ordered  to  account  for  the  gold 
they  had  taken  south  of  the  line  X  2,  but  that  "  since  the 
making  of  the  said  decree  it  has  been  discovered  by  sub- 
sequent workings  that  all  the  gold  removed  by  the  present 
Plaintiffs  from  the  land  south  of  the  said  line  X  3  was 
situate  upon  and  formed  part  of  the  said  Golden  Point 
Lead  and  the  Plaintiffs  submit  that  having  regard  to  the 
said  decree  as  varied  by  His  Honor  the  Chief  Judge  and 
of  such  subsequent  discoveries  the  Defendants  ought  not 
further  to  prosecute  the  accounts  or  enforce  payment  of 
any  amount  found  due  upon  taking  such  accounts."  The 
Bill  prayed  that  the  Defendants  might  be  restrained  from 
carrying  on  further  mining  in  the  Plaintiffs'  said  claim  (on 
the  Golden  Point  Lead),  and  from  further  prosecuting  the 
accounts  directed  by  the  decree  in  the  Court  of  Mines,  or 
enforcing  payment  of  any  amount  found  due  upon  taking 
such  accounts;  and  for  an  account  of  all  gold  removed  by 
the  Defendants  from  the  Plaintiffs'  said  claim,  and  for 
payment  of  what  might  be  found  due  on  taking  such 
account. 


To  this  bill  the  Defendants  demurred  on  the  following 
grounds  :—(l.)  Want  of  Equity;  (2.)  That  the  Court 
had  no  jurisdiction  to  entertain  the  suit;  (8.)  That 
the  relief  prayed  by  the  bill  could  only  be  obtained, 
if  at  all,  by  some  proceedings  in  the  Court  of  Mines 
in  the  nature  of  a  bill  of  review,  which  could  only 
be  instituted  by  leave  of  the  said  Court ;  (4.)  That 
it  did  not  appear  by  the  bill  that  the  Plaintiffs  had 
duly  performed  the  decree  therein  mentioned ;  (5.)  That 
it  appeared  by  the  bill  that  there  was  another  suit  pending 
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between  the  same  parties,  and   in  respect  of  the  same 
subject  matter. 

The  Defendants  also  served  upon  the  Plaintiffs  a  notice 
of  motion  to  set  aside  the  Writ  of  Summons  and  Bill  for 
irregularitj,  with  costs ;  or  that  the  proceedings  in  the  suit 
might  be  stayed  until  the  Plaintiffs  should  have  performed 
the  decree  of  the  Court  of  Mines,  and  of  the  Chief  Judge 
of  Courts  of  Mines,  on  appeal,  by  proceeding  with  the 
accounts  thereby  ordered  to  be  taken,  and  that  the  Plain- 
tiffs might  pay  the  costs  of  the  application. 
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United 
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The  suit  now  came  before  the  Court  upon  the  above 
notice  of  motion,  and  also  upon  the  demurrer,  which  were 
both  argued  together. 


Mr.  Bunny  and  Mr.  Holroyd  for  the  Defendants,  in  sup- 
port of  the  motion,  and  demurrer.— The  chief  object  of 
this  bill  is  to  reverse  a  decree  of  a  competent  court.  The 
Plaintiffs  are  in  this  suit  endeavouring,  by  an  original 
bill,  to  get  relief,  which  can  only  be  granted  upon  doing 
away  with  the  decree  already  made  in  the  Court  of  Mines. 
This  bill,  although  not  in  form  a  bill  of  review,  is  so  in  sub- 
stance, and  could  not  properly  be  filed  without  the  leave 
of  the  Court,  Hodaon  v.  BaR  (/),  and  the  proper  course  to 
get  rid  of  it  is  by  a  motion  to  take  it  off  the  file.  Dams  v. 
Bluck  (ff).  Before  obtaining  leave  to  file  a  bill  of  review 
on  the  discovery  of  fresh  evidence,  the  Plaintiff  must  per- 
form all  that  the  original  decree  orders  him  to  do.  Part' 
ridge  v.  Usbome  {h),  Palmes  v.  Danby  (j).  Before  obtain- 
ing leave  to  file  a  bill  of  review,  there  must  be  an 
affidavit  that  the  new  matter  could  not  be  produced 
or  used  at  the  former  hearing.  Mitford  on  Pleading^  84, 
Hodcmg    r.    Terry    (k),      [Molesworth,  J. — Have    you    any 


Argument, 


(J)  11    Sun.,    456. 
Phil.,  177. 
{g)   GBeav.,  393. 


Affd.   1 


(h)    5  Rasa.,  195. 

J)    i*.,  239. 

[k)    8  Jur.,  N.  S.,  975. 
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snthori^  as  to  the  objectiona  ot  there  being  do  affi- 
davit, and  no  leave  of  the  Conrt  being  allowed  where 
the  bill  of  review  U  a  proceediog  in  a  different  court?] 
This  is  not  technically  a  bill  of  review.  It  is  in  fact 
bringing  the  two  Courts  into  conflict  The  proper  course 
for  the  Ptaintifib  wonld  be  to  apply  to  the  Court  of  Mines 
to  rehear  the  case.  This  bill  is  deroairable,  for  a 
demurrer  will  lie  where  a  bill  impeaches  or  interferes  with 
another  decree,  Wortleg  t.  Birkhtad  |/i,  PortingUm  v.  Tar- 
bock  (hi).  There  is  no  jurisdiction  in  this  Court  to  restrain 
the  Court  of  Alines  proceeding  on  the  decree  in  that 
Court.  Freud  is  the  only  ground  on  which  one  court  will 
interfere  with  the  decree  of  another  court  of  competent 
jurisdiction,  Bainbriggt  t>.  Badddey  (n),  TVni/min  v.  Cope- 
land  (o),  Head  r.  GodUe  (p),  PnuUntuU  Atturanct  Com- 
pany V.  Thomas  (g),  Waringlon  v.  Wh«atsbM*  (r). 


Mr.  J.  W.  Stephen  and  Mr.  Wdib  for  the  Plaintiffs 
contra. — This  is  not  a  bill  of  review ;  and  a  bill  of  review 
would  not  lie  in  the  Court  of  Mines.  A  bill  of  review 
only  applies  to  the  Court  of  Chancery  in  England,  in 
cases  where  a  decree  has  been  made  and  enrolled.  It  can 
not  apply  to  a  statutory  court,  with  limited  jurisdiction, 
like  the  Conrt  of  Mines.  It  was  no  contempt  of  the  Court 
of  Miues  to  file  this  bill,  for  the  decree  of  the  Court  of 
Mines  reserved  to  the  present  Plaintiffs  leave  to  re-open 
the  question  if  it  should  subsequently  be  found  that  the 
[old  in  question  was  in  fact  on  the  Golden  Point  Lead. 
This  might  be  done  by  suit  in  this  Court,  for  it  has  been 
Iready  decided,  in  Mulcohy  v.  The  WalkaUa  Company  (t), 
hat  notwithstanding  the  statutory  jurisdiction  conferred 
n  the  Court  of  Mines,  this  Court  can  entertain  suits 
elative  to  mining  claims.  New  facts  have  been  dis- 
overed,  and  the  Plaintiffs  now  avail  themselves  of  the 

(y)  29  L.  J.  Chv.,  633. 

(j)  37  Ih..  202," 

W  Jac.,  202. 

{.)  Sap.  Ct,  Vic,  June,  1668. 
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liberty  reseryed  by  the  Court  of  Mines.  This  bill,  not 
being  a  bill  of  review,  or  a  bill  in  the  nature  of  a  bill  of 
review,  may  be  filed  without  the  leave  of  the  Court, 
Taylor  v.  Taylor  (t).  Even  if  we  could  have  proceeded  by 
suit  in  the  Court  of  Mines,  we  are  not  thereby  precluded 
from  instituting  this  suit  in  Equity,  WUHams  v.  Roberts  (y). 
As  to  the  demurrer,  this  bill  not  only  seeks  to  restrain  the 
Defendants  from  proceeding  upon  the  decree  of  the  Court 
of  Mines,  but  also  to  restrain  future  trespass  upon  the 
locus  in  quo;  and  the  Plaintiffs  are,  upon  the  case  made 
by  the  bill,  clearly  entitled  to  the  latter  relief,  even  if  the 
Court  should  be  of  opinion  that  they  are  not  entitled  to 
the  former ;  and  therefore  the  Plaintiffs  being,  at  all 
events,  entitled  to  some  of  the  relief  prayed,  the  demurrer 
cannot  be  allowed. 


1868. 
Unitei) 

WOBKINO 
MiNEBa' 

Company 

V. 

Pbincb  ov 

Wales 
Company. 

AryvmetU, 


Mr.  Bunny  in  reply. 


Cur,  adv.  vult. 


Mb.  Justice  Moleswobth  : — 

These  were  cross  suits  between  the  companies,  Plaintiff, 
and  principal  Defendant  in  the  District  Court  of  Mines, 
Ballarat,  which  were  decided  by  the  learned  judge  fixing 
a  line  of  boundary  between  them  on  a  plan,  and  restrain- 
ing  them  respectively  from  mining  beyond  their  side  of 
the  boundary,  and  the  now  Plaintiff  company  was  ordered 
to  account  for  the  gold  it  had  taken  beyond,  that  is  south 
of,  that  boundary.  The  account  is  still  pending.  Upon 
appeal  to  me,  I,  on  the  11th  September  last,  varied  that 
decree  only  by  declaring  that  the  boundary  line  should  be 
deemed  to  determine  the  rights  of  the  parties  with  regard 
to  their  claims  upon  the  Frenchman's  Lead,  and  so  far  as 
was  shown  by  their  then  discoveries  as  to  the  course  of 
leads.     The  litigant  parties  had  each  a  variety  of  claims, 

(0   12Beav.,220.    Affd.,  1  Mc.  A  G.,  397.  («)    8  Hare,  815,  824. 
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orpretences  to  claims,  frontage  on  different  leads,  and  blocks, 
intersecting  and  overlapping  one  another.  This  decree 
left  room  for  subsequent  discussion  upon  subsequent  dis- 
covery, and  the  present  Bill  under  the  equity  jurisdiction 
of  the  Supreme  Court  states  that  since  the  making  of  the 
decree  it  has  been  discovered  by  subsequent  workings  that 
all  the  gold  removed  by  the  present  Plaintiffs  south  of  the 
decreed  boundary  was  upon  the  Golden  Point  Lead,  and 
within  their  limits  as  on  that  lead,  and  insists  that  the 
accounts  directed  by  the  decree  should  not  be  prosecuted ; 
and  seeks  an  injunction  against  the  Defendant  company 
mining  within  such  last-mentioned  limits  and  prosecuting 
the  decree,  an  account  and  payment  of  what  the  De- 
fendant company  have  already  taken  thereout. 


The  Defendant  company  brought  forward  a  motion  that 
the  writ  of  summons  and  bill  may  be  set  aside  for  irregu- 
larity with  costs,  with  an  alternative.  The  irregularities 
relied  upon  in  argument  are,  that  this  being  a  suit  to  set 
aside  a  decree  was  commenced  by  the  Plaintiff  not  having 
leave  or  affidavits  to  verify,  and  not  having  performed  the 
decree.  The  Defendant  company  has  also  filed  a  demurrer 
to  the  Bill,  relying  mainly  on  a  want  of  jurisdiction  in  the 
Supreme  Court  to  entertain  such  a  suit.  -  I  have  the 
arguments  upon  the  motion  and  demurrer  blended. 


It  has  been  argued  for  the  Plaintiff,  rather  in  regard  to 
the  demurrer  than  the  motion,  that  the  decree  is  to  be 
regarded  as  settling  rights  without  prejudice  to  subsequent 
discoveries  as  to  the  course  of  leads,  and  that  the  Supreme 
Court,  as  one  of  concurrent  jurisdiction,  may  entertain  the 
question  of  the  rights  so  left  undecided.  The  commence- 
ment of  such  a  suit  before  different  judges  is  very  incon- 
venient, and  not  deserving  of  encouragement.  See  Taylor  v. 
Taylor  {w).  But  with  regard  to  the  motion,  I  shall  discuss 
the  subject  as  adopting  this  argument     If  the  decree  in 

(»)   IMc.  &G.,  897. 
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question  were  one  of  this  Court  and  the  Bill  in  it,  and 
framed  as  fully  admitting  the  propriety  of  the  former 
decree,  and  merely  seeking  relief  consistent  with  it  in 
regard  to  subsequent  discoveries,  I  think,  according  to  the 
aathorities,  it  should  not  be  filed  without  leave  if  seeking 
to  obstruct  or  vary  the  working  of  the  former  decree. 
Wortley  v,  Birkhead  (x\  Hodson  v.  Ball  {y\  and  several  other 
cases  to  which  I  have  been  referred,  to  which  I  add  Chute 
V.  M'OiUicuddy  (z),  were  cases  in  which  the  Plaintiffs  did 
not  allege  that  there  was  anything  wrong  in  the  previous 
decree  according  to  the  facts  then  presented  to  the  Court, 
bat  relied  on  some  additional  facts,  in  some  cases  prior  in 
some  subsequent  to  the  decrees,  as  showing  they  should 
be  varied.  But  this  Bill  is  not  framed  in  clear  sub- 
mission to  the  former  decree  and  admission  of  its  cogency 
as  facts  stood  up  to  its  date.  Paragraph  10  says,  "It 
is  now  discovered,  as  the  fact  is,  that  the  said  gold 
is  not  situated  upon  the  Frenchman's  Lead ; "  which 
might  include  evidence  existing  before  but  not  dis- 
covered until  after  the  decree ;  and  paragraph  8  charges 
**  that  the  Defendants  have  no  legal  title  to  any  frontage 
npon  the  Frenchman's  Lead,  their  said  pretended  claim 
never  having  been  properly  taken  up,  marked  out,  or 
registered,"  "and  that  no  portion  of  the  gold  so  being 
removed  by  the  Defendants  is  situate  upon  the  French- 
man's Lead ; "  clearly  combating  the  points  decided  in  the 
decree.  The  Plaintiffs  probably  would  not  be  allowed  to 
controvert  the  former  decree,  but  this  bill  affects  to  do  so. 
As  to  the  objection  that  the  Plaintiffs  have  not  performed 
the  decree,  I  think  there  is  no  material  for  it,  as  it  imposed 
no  duty  on  them  as  to  which  they  should  be  the  first 
actors  :  Partridge  v.  Usbome  (a). 


1868. 
United 

WOBKINO 
MiNEBS' 

Company 

V, 

Pbincb  of 
Wales 

COMPANT. 
Judgment. 


Assuming,  then,  that  this  Court  would  set  aside  this 
Bill  if  filed  without  leave  to  vary  a  decree  of  its  own,  I 


n 


X)   2  Vea.,  571 ;  8.  C,  3  Atk.,  809.      (z)    11 1.  E.  R.,  312. 
118im.,456.  *  (a)    5  Russ.,  195. 


16 


SUPREME  COURT:    VICTORIA. 


1868. 
United 

WOBKING 
M  [NEBS' 

Company 

V, 

Prince  of 

Wales 
Company. 


Judgment. 


think  a  similar  leave  should  be  obtained  before  filing  a  bill 
to  vary  the  decree  of  a  Court  of  concurrent  jurisdiction.  I 
have  found  no  authority  on  the  point,  but,  on  principle, 
think  that  a  party  to  previous  litigation  elsewhere  is 
equally  entitled  to  preliminary  discussion  to  protect  him 
from  a  Plaintiff's  perhaps  vexatious  spirit  of  litigation.  I 
shall,  therefore,  set  aside  the  writ  of  summons  and 
bill  for  irregularity,  inasmuch  as  they  seek  to  vary  and 
delay  the  decree  of  the  Court  of  Mines,  and  were  com- 
menced without  the  leave  of  this  Court  first  obtained ; 
and  order  the  Plaintiff  company  to  pay  the  costs  of  the 
application. 


The  demurrer  properly  could  not  be  considered  until 
after  the  motion,  and  I  shall  say  as  to  it  "  No  order," 
which  will  practically  leave  the  parties  to  abide  their 
own  costs.  The  Plaintiffs  have  served  a  notice  of 
motion  for  an  injunction,  which  this  order  will  make 
abortive.  I  shall  be  glad  to  hear  what  Counsel  have 
to  say  as  to  the  costs  of  it,  and  postpone  my  formal 
order  on  the  Defendants'  motion  until  I  have  heard  that 
discussion. 

Mr.  J,  W,  StepJien, — The  case  is  out  of  Court,  the  bill 
having  been  set  aside  for  irregularity,  and  there  is  no 
jurisdiction  to  give  costs  of  the  injunction. 


Mk.  Justice  Molesworth  :  —  The  Plaintiffs  filed  an 
irregular  bill,  and  served  a  notice  of  motion  for  an 
injunction  ;  the  opposite  party  was  warranted  in  applying 
to  set  aside  the  bill,  and  also  in  preparing  to  defend 
themselves  against  this  motion,  and  I  think  therefore,  they 
should  get  the  costs.  The  difficulty  suggested  can  be  got 
over  by  including  them  in  this  order,  and  I  will  direct 
Plaintiffs  to  pay  the  Defendants  their  costs  of  preparing  to 
resist  the  motion  for  injunction. 
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From  this  judgment  the  Plaintiflfs  now  appealed  to  the         1®^* 
full  Court  (b)  on  the  following   grounds  : — (1.)    That  the       Uihted 
judgment  of  His  Honor  was  grounded  upon  the  practice       j^iners^ 

of  the  Court  of  Chancery,  requiring  the  leave  of  the  Court  Compaky 

to  be  obtained  before  filing  a  bill  of  review,  whereas  pmitcb  op 
Plaintiffs'  bill  in  this  cause  is  not  in  fact  a  bill  of  review,        Wales 

COMFAJTY. 

or  a  bill  in  the  nature  of   a  bill  of   review.     (2.)  That  

it  is  not   the    practice   to  apply  for,  nor  is  there  any     ^«<y^^l6. 

jurisdiction    to    grant,   the    leave   of   this   Court    before    Statement  on 

the  institution  of  a  suit  therein,  for  the  institution  of  such         ^^^^  ' 

suit,  at  all  events  on  the  ground  of  the  existence  of  a 

decree  in  some  other  court.      (3.)  That  the  Plaintiffs'  Bill 

in  this  cause  does  not  seek  to  vary  or  delay  the  decree  of 

the  Court  of  Mines  in  the  said  order  of  the  33nd  day  of 

October,    1868,   mentioned,   but    having    regard   to    the 

allegations  in  their  Bill  is  consistent  with  such  decree. 

(4.)  That  upon  the  facts   alleged   in  the   said   Bill,   the 

Plaintiffs  were  at  all  events  entitled  to  some  of  the  relief 

prayed  thereby,  and  such  allegations  were  so  admitted  by 

thedennurrer.    (5.)  That  the  writ  of  summons  and  Bill  in 

this  caimse  ought  not  to  have  been  set  aside  ;  but,  on  the 

contrary,  the  motion  to  set  aside  the  same,  should  have 

been  dismissed  with  costs,  and  the  demurrer  of  the  said 

Defendants,  the  Prince  of  Wales   Company  Begistered, 

ought  to  have  been  overruled  with  costs.     (6.)  That  the 

injunction  in  this  cause,  notice  of  motion  for  which  was 

given  by  the  Plaintiffs  on  the  8th  day  of  October,  1868, 

ought  to  have  been   granted.      (7.)  That  the   Plaintiffs 

ought  not  to  have  been  ordered,  as  they  are,  by  the  said 

order  of  the  22nd  day  of  October,  1868,  to  pay  to  the  said 

Defendants,  the  Prince  of   Wales  Company  Registered, 

their  costs  of  preparing  to  resist  the  said  motion  for  an 

injunction. 

Mr.  J.  W.  Stephm,  Mr.  FellowSj  and  Mr.  WM  for  the    Argument  on 
Appellants.  '^^^' 

(h)    Coram,  Slatoell,  C.J.,  Barry,  J.,  and  JFilUanu,  J. 
w.  w.  &  a'b.      vol.  VI. — EQ.  0 
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1868.  Mr,  Bunny  and  Mf.  Holroyd  for  the  Respondents. 
United 

MiiShb*^  The  following  cases  were  cited  in  addition  to  those  cited 

Company  in    the    Court    below : — For    the   Appellants — JarvU    ». 

v 

Pbince  ot  Chandler  (c).     For  the  Respondents — Anon  [d).    Place  v. 

Wales  p^^  /^)  p^^  ^  Wilson  (/). 

Company.  ^ '                              -^ ' 


Judgment  on     ThE   ChiEF  JUSTICE  :- 
Appeal, 


In  this  case  there  was  a  motion  to  set  aside  the  bill  for 
irregularity,  a  demurrer,  and  an  application  by  the  Plaintiffs 
for  an  injunction.  At  the  outset  I  wish  to  say  that 
we  studiously  refrain  from  offering  any  opinion  on  the 
demurrer,  or  the  injunction. 

The  question  is  simply,  whether  the  rule  of  practice 
requiring  that  before  a  bill  of  review,  or  a  bill  in 
the  nature  of  a  bill  of  review,  is  filed  in  a  Court  of 
Equity  in  England,  the  leave  of  the  court  in  which  the 
original  suit  was  instituted  must  first  be  obtained,  applies 
to  courts  of  co-ordinate  jurisdiction. 

It  is  said  that  by  analogy  the  rule  that  the  leave  of 
the  Court  must  be  obtained  in  cases  in  which  two  suits 
are  instituted  in  the  same  court,  should  be  extended 
to  courts  of  co-ordinate  jurisdiction.  But  in  my  opinion 
the  argument  fails;  for  the  reason  why  the  leave  of  the 
court  must  be  obtained  where  the  two  suits  are  in  the 
same  court  is,  that  there  must  be  an  end  to  litigation. 
In  cases  where  bills  of  review  are  filed,  the  leave  of  the 
court  to  file  them  is  necessary,  not  because  the  court 
wishes  to  interfere  with  the  rights  of  the  suitor,  but 
because  it  ought  to  be  satisfied  that  the  bill  is  one  of 
review,  and  not  one  merely  to  agitate  a  question  which  has 

(c)  T.  &K.,319.  (e)    5  H.  L.  Cm.,  383. 

(d)  3Atk.,  350.  (/)  2  Ph.,  655. 
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been  already  decided.     But  the  permission,  even  if  it  is         IBGS. 
necessary  to  be  granted  by  any  court,  is  given  by  the       Unitbd 

court  in  which  the  first  suit  was  instituted.     What  other  ^^^^ 

court  could  know  anything  about  the  suit,  or  could  be  Comfakt 

able  to  tell  whether  it  was  fairly  a  bill  of  review  or  not  ?  Pbhtot  of 
The  argument  seems  unanswerable,  that  if  leave  is  to        Walbs 

COMFANT. 

be  obtained  at  all,  it  should  be  from  the  court  where         

the  first  suit  was  commenced,  namely  the  Court  of  Mines.    •'«<^''»«»^  f*'^ 

A.pp€<U. 

Nc  other  court  is  so  conversant  with  the  case,  as  to 
determine  at  once  if  this  was  a  bill  of  review.  In 
this  instance  it  happens  that  the  same  person  is 
Chief  Judge  of  the  Court  of  Mines,  and  Judge  of 
the  Equity  Court;  but  supposing  the  judges  were 
two  separate  persons,  is  the  record  here  in  such  a  state 
that  the  equity  judge  would  be  able  at  once  to  pronounce 
a  decree  ? 


The  decision  appealed  against  is  also  in  direct  violation 
of  the  principle,  that  the  jurisdiction  of  no  court  is  to 
be  abridged  in  any  other  way  than  by  express  statutory 
enactment.  This  decision  abridges  the  jurisdiction  of  the 
Court  of  Equity ;  it  stops  the  proceedings  in  the  bud. 
The  case  is  not  heard  and  disposed  of  by  plea  or  demurrer ; 
but  the  Court  declares  that  it  will  not  entertain  the  cause, 
because  a  similar  suit  was  heard  by  a  court  of  co-ordinate 
jurisdiction. 

Nothing  that  I  have  said  is  to  be  taken  as  expressing  an 
opinion,  directly  or  indirectly,  whether  a  plea  of  the  decree 
of  a  court  of  co-ordinate  jurisdiction,  would  be  an  answer 
to  such  a  bill  as  this.  The  Court  cannot,  in  the  summary 
way  proposed  of  setting  aside  this  bill,  abridge  the  jurisdic- 
tion of  this  Court — a  jurisdiction  which  we  are  bound  to 
maintain,  and  which,  as  I  have  said,  cannot  be  abridged 
unless  by  express  statutory  enactment.  The  appeal  will 
therefore  be  allowed.  The  order  pronounced  below  will 
be  set  aside;  and  the  Appellant  allowed  the  costs  below  of 

c  2 
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1868.        the  motion  to  set  aside  the  bill.     The  costs  of  the  appeal 
XJnitbd       will  follow  the  result. 

WOBKINO- 
MlNSRS' 

CoMPAiTY      Mb.  Justice  Barbt: — 

V. 

Prince  OF 
Walks  Seven  grounds  of  appeal  have  been  stated  in  this  case, 

COMPAFT.  w  *  * 

but  on  two  only  do  I  give  anj  opinion,  namely,  the  first 

Jn^fnene  on    ^^^  second. 
Appeal, 

The  practice  in  Chancery  relating  to  bills  of  review  is, 
that  an  application  is  made  on  affidavit  setting  out  the 
circumstances  under  which  the  decree  sought  to  be 
reviewed  was  made,  showing  that  either  from  a  mis- 
apprehension of  the  law,  or  a  misapplication  of  the  law,  or 
from  facts  which  rendered  it  desirable  to  review  the  case, 
the  equitable  jurisdiction  should  be  employed  to  rectify  the 
decree  so  as  to  give  more  ample  relief  than  the  decree 
afforded.  The  object  of  requiring  such  an  application  is 
to  prevent  the  same  subject  matter  being  agitated  a  second 
time  in  the  same  court. 

In  the  present  instance  the  bill  was  not  filed  in  the 
same  court  as  that  in  which  the  first  suits  were  commenced, 
nor  is  there  any  application  to  that  court  to  alter  and  vary 
its  own  decree,  or  alter  the  relief  it  had  given.  The 
jurisdictions  of  the  Court  of  Mines  and  the  Court  of 
Equity  are  separate  and  distinct,  and  before  the  Court  of 
Equity  is  prevented  hearing  a  suit  there  should  be 
something  to  show  that  its  jurisdiction  was  ousted ;  and 
this  can  only  be  done  by  plea  or  demurrer.  This  case  is 
not  ready  for  determination ;  it  has  been  dealt  with,  not 
by  what  appears  on  the  record,  not  by  either  demurrer  or 
plea,  but  by  affidavits.  The  Defendants  did  put  in  a 
demurrer,  but  they  afterwards  moved  to  set  aside  the  writ 
for  irregularity ;  this  double  mode  of  procedure  showing 
that  they  had  some  mistrust  in  the  strength  of  their  own 
objections. 
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Mb.  Justice  Wiixiams  :—  ♦ 

If  I  may  yenture  to  say  so,  I  think  the  error  the  learned 
Judge  has  fallen  into  is  permitting  the  knowledge  which 
he  obtains  as  Judge  of  the  Court  of  Mines  to  be  imported 
into  the  Equity  jurisdiction.  He  had  nothing  before  him 
unless  some  knowledge  which  he  possessed  as  judge  of  a 
Court  of  co-ordinate  jurisdiction.  The  question  of  the  juris- 
diction of  the  Court  could  not  be  raised,  unless  by  demurrer 
or  plea ;  the  jurisdiction  of  the  Court  could  not  be  ousted 
unless  by  something  that  appeared  on' the  record.  A  county 
court  judge  has  no  jurisdiction  in  a  case  of  title,  but  he 
must  hear  the  case  before  he  can  decide  if  a  question  of 
title  is  Lnvolyed. 


1868. 
United 

WOSKIVG 
MlKJSBS' 

Ck>HFAirr 
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PanroB  ov 

Wales 
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Judgment  on 
Appe<U. 


I  think  in  this  instance  the  learned  Judge  was  pre- 
mature in  setting  aside  the  bill. 

Appeal  allowed  with  costs.  Order  appealed 
from  set  aside.  Appellant  to  be 
allowed  costs  below,  of  motion  to 
set  aside  the  Bill, 


The  Case  now  again  came  before  the  Court  upon  the 
demurrer. 

Mr.  Bunny  and  Mr.  Holroyd,  for  the  Defendants,  in 
support  of  the  demurrer. 

Mr.  J.  W.  Stephen  and  Mr.  Webb  for  the  Bill. 


1869. 
February  8. 

Aryument, 


The  arguments  were  substantially  the  same  as  those 
reported  ante,  on  the  previous  argument  of  the  motion  and 
demurrer.  The  following  cases  were  cited : — For  the 
demurrer — Hodson  v.  Ball  (g),  Behrens  v.  PauU  (/t),  Wortley 

{y)   1  Ph.,  177.  (h)    1  Keen,  456. 
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V.  Birkhead  ( j),  Partridge  v,  Usbome  (k),  Tndock  v.  Bobey  (Z), 
Totdmin  v.  Copland  (m),  Jennet  v.  Bislwp  (n),  Portington  v. 
Tarhock  (o),  Head  v,  Godlee  (p),  Prudential  Assurance  Company 
V.  Thomas  (^),  Jarvis  v.  Chandler  (r),  Anon  (s),  Bateman  v, 
Willoe  (/),  Protheroe  v.  Forman  (v),  Taylor  v.  Shepherd  (u?), 
Place  V.  Potts  (x).  For  the  Bill — Law  v.  Bigby  (y),  Taylor  v. 
Taylor  (z),  Bainbrigge  v.  Baddeley  (a). 

Cur.  adv.  vult. 


T^ 


February  16.    Mr.  Justioe  Molesworth  : — 


Judgment. 


This  case  comes  before  me  on  demurrer  to  a  bill  for 
want  of  equity — want  of  jurisdiction  in  this  Court — there 
being  another  suit  pending  for  same  matter  and  other 
grounds. 


The  bill  states  that  in  July,  186S,  certain  persons,  under 
the  Ballarat  mining  rules,  took  up  a  frontage  claim  on  the 
Golden  Point  Lead ;  that  this  claim  overlapped  portions 
of  claims  of  the  Defendants'  company ;  that  an  arrange- 
ment was  made  between  those  persons  and  the  Defendant 
company,  that  as  between  themselves  the  former  should 
reduce  their  claim,  and  a  line  of  demarcation  running 
east  and  west  should  be  drawn  between  them,  and  trustees 
for  the  Defendant  company  be  registered  for  a  frontage 
claim  south  of  that  line,  making  such  claim  next  successive 
to  the  reduced  claim,  and  the  said  persons  and  trustees 
were  registered  according  to  the  said  arrangement ;  that 
the  right  of  such  persons  northward  of  the  said  line  has 
by  mesne  assignments   become  vested   in   the    Plaintiff 


(J)  2  Ves.,  sen.,  571. 

(k)  6  Buss.,  195. 

(Z)  2  Ph.,  395. 

(m)  U.,711. 

(»)  1  Vern,  184. 

(o)  7ft.,  177, 184. 

(p)  29  L.  J.  Chy.,  633. 

(q)  87  L.  J.  Chy.,  202. 

(r)  T.  &B.,319. 


«     8 

(0    1 


8  Atk.,  850. 
Sch.  &  Lef.,  201. 
(©)    2  Swans.,  227. 
(w)    1  Y.  &  C,  Ex.,  271,  279. 
(x)    5  H.  L.  Cas.,  383,  388. 
(y)   4  Bro.,  C.  C„  59. 


(z)    1  Mc.  &  G.,  397. 


0    2  Ph.,  705. 
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company ;    that  the  Plaintiff  company  has  continuously 
worked  their  said  claim  on  the*  Golden  Point  Lead ;  that 
in  October,  1866,  the  company  Defendant,  by  trustees, 
took  possession  of  and  were  registered  for  a  block  claim, 
which  included  part  of  the  Plaintiffs'  and  part  of  the 
Defendants'  before-mentioned  frontage  claims ;    that  the 
Defendant  company,  under  pretext  of  mining  on  their 
block  claim,  have  been  mining  on  the  Golden  Point  Lead, 
within   the  Plaintiffs'  frontage  claim,  and  removed  large 
quantities  of  gold  of  that  lead  therefrom  ;    that  the  De- 
fendants pretend  that  the  said  gold  is  situate  upon  the 
Frenchman's  Lead,  and  that  they  are  entitled  thereto 
under  a  frontage  claim  upon  it;  but  the  Plaintiffs  charge 
that  the  Defendants  have  no  legal  title  to  any  frontage 
upon  the  Frenchman's  Lead,  their  claim  never  having 
been  properly  taken  up,  marked  out,  or  registered,  and 
further  charge  that  no  part  of  the  said  gold  is  situate  upon 
the  Frenchman's  Lead;    that  in  May,  1868,   cross   suits 
were  instituted  in  the  Court  of  Mines  at  Ballarat,  to  which 
the  two  companies  were  parties,  and  a  decree  made  on  the 
27th  July,  1868,  restraining  the  Defendant  company  from 
working  north,  and  the  Plaintiff  company  from  working 
south,  of  another  line  marked  on  a  plan  by  the  Judge  of 
that  Court,  and  that  on  appeal  in  these  suits  to  me  as 
Chief  Judge  of  the  Court  of  Mines,  it  was  ordered  on  the 
11th  day  of  September,  1868,  that  the  decree  should  be 
varied  ;  that  the  last-mentioned  boundary  line  should  be 
deemed  to  determine  the  rights  of  the  parties  only  with 
regard  to  their  claims  upon  the  Frenchman's  Lead,  and  so 
far  as  was  shown  by  their  present  discoveries  as  to  the  course 
of  leads ;  that  the  portion  of  the  Golden  Point  Lead  from 
which  the  Defendants  removed  gold   is   situate   to   the 
southward  of  the  boundary  last-mentioned,  and   to  the 
northward  of  the  first-mentioned  boundary  line,  and  that 
it  is  now  discovered,  as  the  fact  is,  that  such  gold  is  not 
situated  upon,  and  is  not  part  of,  the  Frenchman's  Lead, 
and  that  the  Defendants,  therefore,  are  not  under  the 
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decree  entitled  thereto,  or  to  remove  it  from  the  Plaintiffs' 
claim ;  that  the  decree  of  the  District  Coart  directed  that 
the  Plaintiffs  should  account  for  and  pay  to  the  Defendants 
the  value  of  the  gold  taken  south  of  the  second  boundary  line, 
and  such  accounts  were  pending  in  that  Court ;  that  since 
the  making  of  the  decree  it  has  been  discovered  by  subse- 
quent workings  that  all  the  gold  removed  by  the  Plaintiffs 
from  the  land  south  of  the  second  line  formed  part  of  the 
Golden  Point  Lead,  and  that,  having  regard  to  the  variar 
tion  of  the  decree,  and  the  subsequent  discoveries,  the 
Defendants  ought  not  to  prosecute  the  accounts,  and  decree 
or  enforce  payment;  that  the  Defendant  company  is 
mixing  the  auriferous  earth  taken  from  the  place  in 
question  with  other  auriferous  earth  of  their  own,  so  as  to 
produce  confusion  in  accounts.  This  Bill  prays  then  an 
injunction  to  restrain  the  Defendants  from  mining  within 
the  Plaintiffs'  claim,  and  from  prosecuting  the  accounts 
directed  by  the  decree,  or,  at  all  events,  enforcing  payment 
for  them  on  account  of  gold  removed  by  the  Defendant 
company  from  the  Plaintiffs'  claim,  and  payment  of  its 
value,  and  an  inspection. 


If  there  were  no  previous  proceedings  in  the  Court  of 
Mines,  I  think  this  bill  contains  facts  for  an  injunction, 
and  account  of  and  payment  for  gold  taken  by  the  De- 
fendants, on  die  ground  of  irreparable  mischief,  complica- 
tion of  accounts,  difficult  ascertainment  of  boundaries,  and 
specific  performance  of  contracts,  or  some  of  them,  The 
case  was  not  so  argued  as  to  call  for  more  definite  opinion. 


Much  of  the  confusion  of  the  case  in  the  Court  of  Mines, 
and  the  difference  between  the  learned  judge  and  me,  has 
arisen  from  the  by-laws,  as  I  think,  making  the  respective 
rights-of-frontage  claimholders  dependent  upon  subterra- 
nean discoveries  as  to  the  course  of  leads,  made  after  the 
claims  are  taken  up,  by  the  works  of  themselves  and 
others.     I  concurred  with   him  as  to  the  result  of  the 
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eridenoe  in  the  cause  upon  the  then  state  of  discoveries ; 
but  varied  the  decree  in  effect  hj  making  it  without 
prejudice  to  the  result  of  further  discoveries  as  to  the 
course  of  leads.  My  decree  did  not  convey  what  I  should 
hold  to  be  the  result  of  a  discovery  by  subsequent  workings, 
that  the  ground  in  dispute  was  upon  the  Golden  Point 
Lead,  or  to  such  discovery  having  a  retrospective  operation, 
80  as  to  change  the  rights  of  the  parties,  as  to  gold  pre- 
Tiously  found,  or  their  rights  under  the  accounts  directed, 
bat  it  did  convey  that  the  rights  of  the  parties  to  work 
after  such  discovery  should  be  according  to  their  boundaries 
OD  the  Golden  Point  Lead. 

The  Courts  of  Mines  and  the  Supreme  Court  have 
concurrent  jurisdiction  on  these  subjects,  and  so  far  as  the 
Courts  of  Mines  decide  cases,  their  decisions  cannot  be 
altered  or  varied  by  the  Supreme  Court,  by  way  of  review, 
for  error,  or  on  further  discovery  of  evidence ;  and  as  to 
eases  pending  in  the  Court  of  Mines,  their  pending,  if 
reUed  upon,  should  stop  the  jurisdiction  of  the  Supreme 
Court  on  the  same  subject  But  the  peculiarity  of  this 
case  is,  that  the  very  decree  made  the  result  of  the  former 
suit  not  final,  if  further  discoveries  showed  that  the  gold  in 
question  was  on  the  Golden  Point  Lead;  and  if  such  dis- 
covery were  made  so  as  to  open  the  question,  I  think  the 
two  courts  would  again  be  placed  in  the  position  of  having 
concurrent  jurisdiction,  however  practically  inconvenient 
it  might  be  to  have  the  subject  brought  before  a  new 
tribunal. 
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Part  of  the  case  distinctly  made  by  this  Bill  is  that  dis- 
coveries since  the  decree  show  the  gold  to  be  on  the 
Golden  Point  Lead.  It  uses  language  which  might  refer 
to  evidence  derived  from  workings  before  the  decree, 
which,  I  apprehend,  could  not  be  used,  and  language 
impugning  the  legal  title  of  the  Defendants  to  any  claim 
upon  the  Frenchman's  Lead,  and  denying  that  the  gold 
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in  question  was  upon  that  lead,  both  which  facts,  from  the 
description  of  the  former  decrees  in  the  Bill,  I  would  take 
to  have  been  decided  in  the  Defendants'  favour.  The  Bill, 
then,  appears  to  me  on  its  face  to  seek  some  relief  which 
the  Plaintiffs  cannot  get,  and  to  dispute  matters  which 
they  cannot  impugn ;  but  it  states  facts  entitling  them  to 
some  of  the  relief  sought,  and  is,  therefore,  good  on  a 
demurrer  to  the  whole  Bill. 


It  has  been  argued  for  the  Defendant  that  this  Bill 
seeks  to  restrain  the  action  of  a  court  of  concurrent  power, 
but  it  does  not  seek  to  affect  the  court  but  to  restrain  the 
parties  from  proceeding  in  it,  like  the  ordinary  case  of  a 
court  of  equity  restraining  proceedings  upon  a  judgment 
at  law,  or  British  courts  restraining  proceedings  in  foreign 
or  colonial  courts.  I  have  not  found  any  precedent  of  a 
decree  of  one  court  of  equity,  in  precise  terms,  by  injunc- 
tion restraining  proceedings  in  another ;  but  there  is  a 
class  of  cases  partly  collected  Mitford,  p.  101,  of  bills  to  set 
aside  decrees  obtained  by  fraud,  in  several  of  which,  as 
Kennedy  v,  Daly  (ft),  Gifford  v,  Hort  (c),  and  also  in  Bandon  v, 
Bercher  (i),  the  Bill  and  decree  were  in  different  courts, 
and  the  relief  obtained  involved  the  stopping  the 
Defendants  from  enforcing  their  rights  under  the  decree. 
Such  a  case  was  Lamach  v,  AUeyne  (e)  before  our  courts,  as 
to  proceedings  in  New  South  Wales,  and  on  this  subject 
affirmed  on  appeal. 

The  present  Bill  is  objectionable  in  not  showing 
distinctly  whether  the  Plaintiffs  seek  to  impugn  the  pro- 
ceedings in  the  Court  of  Mines,  as  wrong  upon  the 
evidence  then  presented  ;  or  merely  to  avail  themselves  of 
the  reservation  in  the  decree,  and  whether  they  seek  to 
adduce  further  evidence  of  facts  before  the  decree;  but 
indistinctness  is  not  a  ground  of  demurrer  reli.d  upon. 


[h)    1  Sch  &  Lef.,  356. 
[c)    Jft.,  386, 


(rf)    3  a.  &  Fin.,  510. 
(c)    1  W.  A  W.,  Eq.,  342. 
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In  Ferry  v.  Phillips  (/)  Lord  Eldon  seemed  disposed  to  hold 
that  there  could  not  he  a  hill  of  review  coupled  with  a 
prayer  of  review,  Ac,  onlj,  if" the  Court  held  the  former 
decree  right,  upon  the  ground  that  in  the  review  aspect 
the  leave  of  the  Court  to  filing  it  should  he  ohtained ;  hut 
the  decision  of  the  full  Court  in  the  present  case,  that 
when  the  proceeding  of  review  is  in  a  different  court, 
leave  is  unnecessary,  would  appear  to  give  an  answer  to 
that  view  of  the  difficulty. 
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On  the  whole,  I  think  that,^s  the  Plaintiffs  make  a 
case  for  part  of  the  relief  prayed,  the  demurrer  should  he 
overruled,  with  costs.  I  give  the  Defendant  company 
demurring  a  month's  time  to  answer. 

(/)    17Ve8.,  m. 


ATTORNEYGENEKAL  v.  PRINCE   OF  WALES 

COMPANY. 

Al^bruary  26. 
PLEA  put  in  to  the  information  and  bill  in   this    .    ,     T"  . 

'^  A  plea  having 

suit,  was  overruled  on  appeal  (g).  No  time  for  answering  was  b«en  over- 
fixed  by  the  Court  in  delivering  judgment,  and  no  appli-  ^^^^  ^^^^ 
cation  "was  then  made  for  time  to  answer,  although  the  answering 
time  foT  answering  had  elapsed.    The  Plaintiffs  thereupon  elapsed,  and 

set  the  cause  down  as  undefended.     The  Defendants  after-  the  defendants 

not  having 
wards  applied  by  summons  for  further  time  to  answer,  obtained 

The  summons  being  unsupported  by  any  affidavit  of  a  t^answe™^ 
defence  upon  the  merits,  was  dismissed  without  prejudice  the  plaintiff 

to  a  renewal  of  the  application.      The  Defendants  imme-  down  as 

undefended. 
On  motion  to  set  aside  the  setting  down,  as  irregular. 

Meld,  that  the  obtaining  time  to  linswer,  is  the  privilege  of  the  defendant,  and  not 
the  daty  of  the  plaintiff;  that  no  time  having  been  obtained  by  the  defendants,  the 
pluntlff  might  either  set  the  cause  down  as  undefended  or  apply  for  an  attachment  for 
want  of  an  answer ;  and  motion  dismissed,  with  costs. 

(ff)     Vide  ante.  Vol.  V.,  Eq. 
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diately  afterwards  served  the  Plaintiffs  with  a  notice  of 
motion,  "  that  the  roll  filed  be  taken  off  the  file,  and  the 
setting  down  of  the  same  be  set  asido  with  costs,  on  the 
ground  of  irregularity."  The  above  facts  appeared  upon 
affidavits  in  support  of,  and  in  opposition  to,  the  motion. 

Mr.  BiUing,  Mr.  Holroyd,  and  Mr.  A^Beckett,  for  the 
motion.  The  Defendants  having  put  in  a  plea,  the  Plain- 
tiffs can  only  set  down  the  cause  as  undefended  under 
Supreme  Court  Rules,  cap.  vi.,  sec.  7.  Section  11  is  only 
applicable  where  no  plea,  demurrer  or  answer,  has  been  pat 
in.  Section  7  does  not  allow  the  bill  to  be  so  set  down 
until  after  default  in  answering  within  **  the  time  named 
by  the  Court  or  a  judge."  After  plea  overruled,  the  time  so 
named  is,  in  effect,  substituted  for  the  time  for  answering 
fixed  by  section  6,  and  until  the  time  is  named,  there  is 
no  obligation  to  answer.  Here  no  time  for  answering  has 
been  named  by  the  Court  or  a  judge,  and  therefore  there 
has  not  been  the  default  necessary  to  setting  down  the 
cause  as  undefended.  It  has  always  been  the  practice  for 
the  Court  overruling  a  demurrer  or  plea,  to  fix  the  time 
for  answering,  Fairbaim  v,  Clarke  (h).  The  omission  in  this 
instance,  should  have  been  supplied  on  the  Plaintiff's 
application. 


Mr.  Bunny,  Mr.  J.  W.  Stephen,  and  Mr.  WM,  contra. 
The  Defendants,  by  this  notice  of  motion,  treat  the  setting 
down  of  the  cause  as  an  irregularity,  and  as  such  it  may 
be  waived  by  the  opposite  party  taking  a  subsequent  step 
in  the  cause.  The  Defendants  have  taken  this  step  by  the 
summons  for  further  time,  which  has  been  dismissed. 
The  Supreme  Court  Rules  should  be  interpreted  by 
analogy  to  English  practice ;  and  under  that  practice,  after 
plea  overruled,  the  Plaintiff  may  insist  upon  an  answer, 
but  the  Defendant  cannot  answer  without  leave.  The 
Plaintiff  need  not  apply  for  a  time  to  be  named  for  answer- 

(h)    1  W.  &  W.,  £q.,  388. 
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ing,  unless  be  requires  an  answer.  By  setting  down  the 
suit  as  undefended,  he  waives  his  right  to  discovery.  As 
the  plea  has  been  overruled,  it  amounts  to  no  plea ;  and 
the  Defendants  having  neither  demurred,  pleaded,  nor 
answered,  are  within  rule  6,  though  they  might  have 
applied  for  further  time,  as  an  indulgence  under  rule  7. 
The  time  named  in  the  summons  having  expired  when  the 
plea  was  overruled,  and  no  further  time  having  been  asked, 
the  Plaintifis  were  at  liberty  to  set  the  suit  down  at  once 
as  undefended. 
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Mr.  Billing  in  reply.  The  Supreme  Court  Bules  must 
be  read  as  part  of  the  Statute  under  which  they  were 
framed,  and  a  failure  to  comply  with  them  cannot  be 
cored  by  waiver,  PUkington  v,  Himworth  (j). 


Mb.  Justice  Molesworth: — 

In  this  case,  I  think  we  may  fairly  call  in  aid,  for  the 
construction  of  the  Bules,  the  schedule  shewing  the  form 
of  writ  to  be  endorsed  upon  the  bill :  "  We  command  you 
(and  each  of  you)  that  within  [bla7ik]  days  after  service 
hereof  on  you,  exclusive  of  the  day  of  service,  you  do  de- 
liver an  answer  to  the  Plaintiff's  bill  on  the  other  side 
written,  otherwise,  you  will  be  taken  to  have  confessed  the 
matter  therein  contained,  and  the  decree  of  the  Court  will 
be  entered  against  you  without  further  notice."  In  the 
first  instance,  this  apprises  the  party  as  to  what  he  may  be 
nibject  to  if  he  does  not  answer.  The  Bules  afterwards 
fix  the  time  within  which  parties  are  to  demur  or  plead, 
and  the  time  for  demurring  or  pleading  is  so  much  shorter 
than  the  time  for  answering,  that  it  may  very  well 
occur  that  a  demurrer  or  plea  may  be  disposed  of  while 
the  time  to  answer  is  still  running.     If  a  demurrer  or 

(J)    1  Y.  &  C,  Ex.,  612. 
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^NTOs^  The  following  cases  were  cited  in  addition  to  those  cited 

Company  in    the    Court    helow : — For    the   Appellants — Jarvis    ». 

PsnrcB  OF  Chandler  (c).     For  the  Respondents — Anon  (<f)»    Place  v, 

Walm  potu  (e\  Pirn  v,  WUson  (/). 


Judgment  on     ThE   ChiBF  JUSTICE: — 
Appeal, 

In  this  case  there  was  a  motion  to  set  aside  the  bill  for 
irregularity,  a  demurrer,  and  an  application  by  the  Plaintiffs 
for  an  injunction.  At  the  outset  I  wish  to  say  that 
we  studiously  refrain  from  offering  any  opinion  on  the 
demurrer,  or  the  injunction. 

The  question  is  simply,  whether  the  rule  of  practice 
requiring  that  before  a  bill  of  reriew,  or  a  bill  in 
the  nature  of  a  bill  of  review,  is  filed  in  a  Court  of 
Equity  in  England,  the  leave  of  the  court  in  which  the 
original  suit  was  instituted  must  first  be  obtained,  applies 
to  courts  of  co-ordinate  jurisdiction. 

It  is  said  that  by  analogy  the  rule  that  the  leave  of 
the  Court  must  be  obtained  in  cases  in  which  two  suits 
are  instituted  in  the  same  court,  should  be  extended 
to  courts  of  co-ordinate  jurisdiction.  But  in  my  opinion 
the  argument  fails ;  for  the  reason  why  the  leave  of  the 
court  must  be  obtained  where  the  two  suits  are  in  the 
same  court  is,  that  there  must  be  an  end  to  litigation. 
In  cases  where  bills  of  review  are  filed,  the  leave  of  the 
court  to  file  them  is  necessary,  not  because  the  court 
wishes  to  interfere  with  the  rights  of  the  suitor,  but 
because  it  ought  to  be  satisfied  that  the  bill  is  one  of 
review,  and  not  one  merely  to  agitate  a  question  which  has 

(c)    T.  &  R.,  319.  (e)    5  H.  L.  Cas.,  383. 

id)    3Atk.,  860.  (f)  2  Ph.,  665. 
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been  already  decided.     But  the  permission,  even  if  it  is         1968, 
necessary  to  be  granted  by  any  court,  is  given  by  the       United 
court  in  which  the  first  suit  was  instituted.    What  other     Wo»KDfo 

MINEBS 

court  could  know  anything  about  the  suit,  or  could  be  Compakt 
able  to  tell  whether  it  was  fairly  a  bill  of  review  or  not  ?  pjmrcB  of 
The  argument  seems  unanswerable,  that  if  leave   is   to        Wales 

be  obtained  at  all,  it  should  be  from   the   court  where         

the  first  suit  was  commenced,  namely  the  Court  of  Mines.    J'«<^«»«**  <>* 

No'  other   court   is  so   conversant  with  the  case,  as  to 

determine  at    once   if   this    was    a    bill  of  review.     In 

this   instance    it    happens    that    the     same    person    is 

Chief  Judge    of   the    Court    of   Mines,  and    Judge  of 

the  Equity    Court ;    but    supposing    the    judges    were 

two  separate  persons,  is  the  record  here  in  such  a  state 

that  the  equity  judge  would  be  able  at  once  to  pronounce 

a  decree  ? 


The  decision  appealed  against  is  also  in  direct  violation 
of  the  principle,  that  the  jurisdiction  of  no  court  is  to 
be  abridged  in  any  other  way  than  by  express  statutory 
enactment.  This  decision  abridges  the  jurisdiction  of  the 
Court  of  Equity ;  it  stops  the  proceedings  in  the  bud. 
The  case  is  not  heard  and  disposed  of  by  plea  or  demurrer ; 
but  the  Court  declares  that  it  will  not  entertain  the  cause, 
because  a  similar  suit  was  heard  by  a  court  of  co-ordinate 
jurisdiction. 

Nothing  that  I  have  said  is  to  be  taken  as  expressing  an 
opinion,  directly  or  indirectly,  whether  a  plea  of  the  decree 
of  a  court  of  co-ordinate  jurisdiction,  would  be  an  answer 
to  such  a  bill  as  this.  The  Court  cannot,  in  the  summary 
^7  proposed  of  setting  aside  this  bill,  abridge  the  jurisdic- 
tion of  this  Court — a  jurisdiction  which  we  are  bound  to 
maintain,  and  which,  as  I  have  said,  cannot  be  abridged 
unless  by  express  statutory  enactment.  The  appeal  will 
therefore  be  allowed.  The  order  pronounced  below  will 
be  set  aside;  and  the  Appellant  allowed  the  costs  below  of 

c  2 
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N.&K.,  Newberry    and    KELLY,  trading    in  partnership, 

partnership       executed,  on  December  8rd,  1866,  a  bill  of  sale  to  the 

being  indebted  Plain tiflf,    of    printing  machines    and    other    scheduled 

to  D.,  executed 

abillof8iile,to  chattels,  to  secure  payment,  by  instalments   mentioned 

secure  the  therein,  of  a  sum  of  ^6702  lis.  ld„  of  which  JBISO  was 
antecedent 

debt,  and  a  advanced  at  the  time,  the  balance  being  a  then  existing 
paid  on  Hs^  debt.  Default  was  made  in  payment  of  the  instalment 
execution.         due  January  13th,  1867,  and  thereupon  the  Plaintiff,  on 

Within  sixty       .  .^  ,  .  .  i.     „      t  , 

days  there-  January  Soth,  took  possession  of  all  the  goods  com- 
*^t'  *^^  prised    in    the  bill  of  sale,   and  also   of  a  quantity  of 

N.  ^  K.  was     paper  and  other  goods  placed  in  the  hands  of  Newberry 

Upon\iU  by  ^^^  ^*^®  ^^  account  of  the  Plaintiff.  Newberry  and  Keliy 
J),  against  the  voluntarily  sequestrated  their  estate  on  the  following 
insolvency  of  ^^7t  January  26th,  1867,  and  Simson  was  appointed 
^'^u\\x  f  official  assignee  of  the  estate.  He  claimed  the  whole  of 
notwithstand-  the  goods  taken  possession  of  by  the  Plaintiff;  and  it  was 
ZVllSn  ""^  ultimately  agreed  that  the  same  should  be  sold,  and  the 
the  opinion  of  proceeds  lodged  in  a  bank  in  the  joint  names  of  the  Plain- 
executed  bond  tiff  and  Simson,  to  abide  the  event  of  an  action.  JS6d4  Is.  Id. 
/frftf,  and  with-  i\^q  proceeds  of  the  sale,  was  accordingly  lodged  in  the 
prefer  D.  to  English,  Scottish,  and  Australian  Chartered  Bank.  Sub- 
other  credi-  sequently  Levey  was  appointed  trade  assignee. 

was  void 
within  the 

*'  Insolvency  Statute  "  (No.  273),  sec.  31 ;  but  so  far  only  as  it  was  a  security  for  a  pre- 
existing debt. 

In  construing  Acts  of  Parliament,  Judges  are  bound  to  follow  the  distinct  language 
of  Acts,  without  regard  to  their  policy ;  where  language  is  indistinct,  then  with  regard 
to  policy  ;  and  only  where  the  literal  distinct  meaning  of  words  is  absurd,  to  break 
through  it. 

■  Colonial  Judges  should  consider  themselves  concluded  by  an  express  decision  of  the 
Privy  Council;  and  should  receive  their  dicta  as  entitled  to  very  great  respect,  but  not 
as  conclusive. 

Bank  of  Australasia  v.  Harris  [15  Moo.,  P.  C,  97],  and  Nunes  v.  Carter  [L.  R., 
1  P.  C,  342]  observed  upon. 

Affidavit,  verifying  the  residence  and  occupation  of  the  attesting  witness  to  a  bill  of 
sale,  as  follows,  "  I  reside  at  Geelong,  and  am  a  law  clerk,"  held  sufficient  under  the 
Act  No.  204,  sec.  66. 
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The  present  suit  was  instituted  against  the  official  and 
trade  assignees  and  the  Bank;  alleging  that  the  assignees 
refused  to  take  any  proceedings  to  try  their  right,  and  that 
the  Plaintiff  was  unahle,  without  suit,  to  obtain  the  pro- 
ceeds which  he  claimed,  and  praying  payment  to  the  Plain- 
tiff of  the  money  in  the  Bank. 
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Statement. 


The  material  facts  were  admitted  by  the  assignees, 
Defendants;  but  they  insisted  that  the  bill  of  sale  was  in- 
valid on  the  following  grounds  : — That  at  its  date  Newberry 
and  Kelly  were  insolvent,  or  were  thereby  rendered  insolvent, 
and  that  it  was  given  without  valuable  security.  That  it 
comprised  the  whole  of  their  property^witli  a  trifling  excep- 
tion, and  purported  to  secure  a  sum  then  due  ;  and  that  if 
any  such  sum  was  actually  due,  the  bill  of  sale  was  in 
contemplation  of  insolvency,  or  with  intent  to  prefer  the 
Plaintiff  as  a  creditor.  That  it  was  given  within  sixty  days 
of  the  date  of  sequestration,  and  had  the  effect  of  prefer- 
ring the  Plaintiff ;  and,  that  it  was  not  properly  registered. 

The  circumstances  under  which  the  security  was  given, 
are  detailed  in  the  judgment.  The  attesting  witness  to 
the  bill  of  sale,  in  the  affidavit  required  by  section  56, 
part  VII.,  of  the  "  Instruments  and  Securities  Statute" 
described  himself  as  follows :  "  I  reside  at  Geelong,  and 
am  a  law  clerk." 


Mr.  J.  W.  Stephen  for  the  Plaintiff.  The  description  of 
the  attesting  witness  to  the  bill  of  sale,  is  sufficient :  Oolf 
V.  Everctrd  (I),  Briggs  v.  Bass  (m).  Imperfect  registration 
would  be  immaterial  in  this  case,  as  the  chattels  were  in 
the  mortgagee's  possession  when  the  order  for  sequestra- 
tion was  made.  There  is  no  case  of  fraud  upon  the  facts. 
£150  was  actually  advanced  at  the  time.  There  was  no 
intention  to  prefer,  and  no  fraudulent  preference  within 
the  English  cases.     There  being  no  fraud,  section  31  of  the 

(0   2  Hurl.  &  Colt.,  1.  (m)    L.  R.,  3  Q.  B.,  268. 
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"  Insolvency  Statute  "  has  no  operation,  although  the  hill  of 
sale  was  within  sixty  days  of  the  sequestration :  Bank  of 
Australctsia  v.  Harris  (n),  Nunes  v.  Carter  (o).  If  these  cases 
cannot  he  held  to  he  express  decisions  upon  the  point,  they 
shew,  heyond  douht,  how  the  point  would  be  decided  by 
the  Privy  Council  if  it  came  before  them,  and  are  binding 
upon  this  Court.  Whatever  the  decision  may  be  as  to  the 
security  for  the  antecedent  debt,  the  security  is  good  for 
the  £150  advanced  at  the  time. 


Mr.  Latces  for  the  Defendants,  Simson  and  Levey,  The 
registration  of  the  bill  of  sale  is  bad  for  the  vague  de- 
scription of  the  attesting  witness:  Nathan  v.  Naylor  (p). 
The  facts  amount  to  fraud,  which  would  vitiate  the  trans- 
action at  common  law,  independently  of  any  statutory 
objections.  It  would  be  deemed  a  fraudulent  preference 
under  the  English  bankrupt  law :  W'oodhouse  v,  Murray  (q)y 
Oraham  v.  Chapman  (r),  Ex  parte  Foxley  (s).  It  is  also  bad 
under  section  31  of  the  "  Insolvency  Statute"  as  a  preference 
within  sixty  days  of  the  order  of  sequestration.  This 
Court  is  not  bound  by  the  dicta  of  the  Privy  Council,  and 
if  it  differs  with  the  view  taken  by  the  Privy  Council,  is 
bound  to  act  upon  its  independent  construction  of  the 
statute  in  the  absence  of  express  decision.  That  course 
was  taken  in  New  South  Wales,  notwithstanding  Bank  of 
Australasia  v.  Harris,  and  Nunes  v.  Carter,  which  were  not 
followed  in  Humphrey  v.  McMuIlen  (t).  Section  119  of  the 
"  Insolvency  Statute"  as  to  deeds  of  assignments,  invalidates 
transactions  within  sixty  days  of  the  date  of  the  deed,  in- 
dependently of  any  fraudulent  intention,  and  it  is  un- 
reasonable to  attribute  a  less  stringent  operation  to  an 
order  for  sequestration  than  to  a  voluntary  deed.  Part  of 
the  consideration  given  for  the  bill  of  sale,  is  clearly  bad  as 
an  antecedent  debt,  and  vitiates  the  whole  consideration ; 


^t.ny^^)^'-'^ 


(«)    15  Moore,  P.  C.  C,  97. 
o)    L.  R.,  1.,  P.  C.  C,  342. 

(5)^  L.  K.,  2,  Q.  B.,  634. 


(r)    12C.  B.,  85. 

(*)    L.  R.,  3.,  Ch.  App.,  515. 

(t)    7  N.S.W.  Reps.,  84. 


CASES  IN  EQUITY. 

Jawmb  V.  Donovan  (v).  The  transaction  must  be 
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Mr.  Holroyd  for  the  Defendant,  the  Bank,  asked  for        *y*«««W' 
costs. 


Mb.   Jtjstiob    Moleswobth  : — 

The  bill  in  this  case  is  by  the  Plaintiff,  Mr.  Douglass, 
against  the  official  and  trade  assignees  of  Messrs.  Newberry 
and  KeUy,  and  a  bank  with  which  certain  money  in  dis- 
pute was  deposited  to  abide  the  result  of  litigation. 

The  Plainti£f,  in  Geelong,  used  to  receive  goods,  station- 
ery, &c.,  from  an  English  firm — Wrigley,  Son,  and  Boidt — 
and  sell  them  in  Victoria  upon  a  del  credere  commission. 
Netcberry  had  been  in  the  Plaintiff's  employment  in  this 
business,  but  started  in  a  stationer's  shop  in  Melbourne 
in  partnership  with  Kelly,     Newberry  and  Kelly  were  prin- 
cipally supplied  with  such  goods  from  plaintiff,  selling  as 
above ;  the  plaintiff  used  also  to  send  some  such  goods, 
opened  cases,  to  Newberry  only,  to  sell  on  commission  at 
the  partnership  premises.      On  or  about  December  8, 
1866,  Newberry  and  Kelly  were  indebted  for  such  goods 
sold  £552  16«.,  secured  by  acceptances  of  bills,  drawn  by 
Plaintiff,  on   behalf  of  the   English  firm,  upon  them — 
£11  19«.  6rf.,  payable  January  13,  1867 ;   £413  16«.  7d., 
payable  February  20,  1867  ;  and  £67  10s.  unsecured ;  and 
had  difficulty   in  meeting  their   current  liabilities,  and 
applied  to  the  Plaintiff  to  advance  them  £160  to  meet 
them.     They  handed  him  a    statement  of  their  affairs, 

(c)    Ante  Vol.  I.,  Eq.,  66. 
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showing  assets— debts  due  to  them,  £412  Is.  9d. ;  a  debt 
due  from  himself  to  Newberry  for  commission,  £60 ;  cash  in 
bank,  £141 ;  stock  and  plant,  £1,143  IO5. ;  in  all  £1,688 
18«.    6d. ;    liabilities— bills   payable    and   open  accounts, 
including  debts  to  Plaintiff,  £1,402  6s.  6rf.      It  does  not 
appear  that  Plaintiff  knew  this  account  was  untrue;  it 
really  was,  in  exaggerating  the  value  of  the  assets,  stock, 
and  plant  about  £300  ;  so  that  they  really  were  insolvent, 
without  regarding  probable  bad  debts,  for  more  than  £100. 
Their  bargain  for  an  advance  was  concluded  by  a  bill  of 
sale  dated  December  3,  1866.     It  recited  £702  16s.  Irf.  as 
then  due  by  Newberry  and  Kelly  to  Plaintiff,  transferred  to 
him  all  their  printing  plant  and  stock-in-trade  on  their 
premises,  and  which  might  be  brought  there,  to  hold  as 
his  own,  subject  to  redemption  on  payment  of  £702  16*. 
Irf.,  by  instalments— £71  19s.  6rf.,  January  13,  1867;  £413 
6«.  7d.,  February  4,  1867;  £60,  March  4,  1867;  £157  10s., 
June  4,  1867 — with  covenant  for  payment,  provisions  for 
enforcement,  &c.      Newberry  and  Kelly,  according  to  Kelly  i 
evidence,  struggled  against  the  bill  of  sale  being  at  once 
registered,  said  they  only  hoped  to  carry  on  business  by 
obtaining  renewals  of  pressing  bills,  which  they  could  not 
if  their  credit  was  injured,  and  they  could  hardly  carry  on 
at  any  rate.     This  the  Plaintiff  contradicts.     The  £150  was 
to  be  applied  to  pressing  demands.     Plaintiff  says  he  then 
insisted  that  the  £60  due  to  Newberry  for  commission  was 
to  be  applied  to  their  future  current  account,  not  the  pay- 
ments under  the  bill  of  sale.    The  registry  of  the  bill  of  sale 
was  not  unnecessarily  delayed,  but  the  Plaintiff^s  solicitor 
told  Newberry  and  Kelly  that  the  necessary  delay  of  its  registry 
would  be  enough  to  enable  them  to  effect  the  proposed 
renewals.      Newberry  and  Kelly  afterwards  carried  on  busi- 
ness, buying  and  selling;  the  Plaintiff  continuing  to  sup- 
ply goods  and  send  goods  for  sale  on  commission  as  before 
— the  former  to  the  extent  of  about  £100,  the  latter  so 
that  goods  which  produced  £140  by  auction  were  on  the 
premis<;s  wlien  the  sale  afterwards  occurred.      The  bill 
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£71 19s.  6(2.,  payable  January  13,  1867,  was  dishonoured, 
Plaintiff  refusing  to  allow  credit  against  it  for  the  com- 
mission due  to  Newberry,  then  £65  10s,  6d. ;  and  the  Plain- 
tiff immediately  proceeded  to  seize  all  the  goods  on  the 
premises,  partly  as  under  the  bill  of  sale,  and  partly  as 
sent  only  for  sale  on  commission,  and  upon  this  Newberry 
and  Kelly  called  a  meeting  of  their  creditors,  and  advised 
by  it,  sequestrated  their  estate  as  insolvent  January  25, 
1867.  It  was  subsequently  agreed  between  the  Plaintiff 
and  official  assignee  that  the  goods  seized  should  be  sold, 
and  the  proceeds  placed  in  bank  to  their  joint  credit. 
They  were  sold  for  £671  la.  Id,  clear,  which  was  deposited 
accordingly. 


1869. 

DOUGLABB 

V, 

SiMSOir. 


Judyment, 


Some  efforts  were  made  to  determine  the  rights 
of  the  Plaintiff  and  Defendants  by  less  expensive  means, 
which  failed,  and  at  last  this  suit  was  commenced, 
the  principal  question  in  which  is  the  validity  and  efficacy 
of  the  bill  of  sale  December  3,  1866. 

An  objection  to  it  is,  that  the  affidavit  under  which  it 
was  registered  does  not  sufficiently  particularise  the  resi- 
dence and  occupation  of  the  attesting  witness  under  the 
Act  No.  204,  sec.  56.  By  the  affidavit  in  its  sworn  part 
the  witness  says — "I  reside  at  Geelong,  and  am  a  law 
clerk ;"  and  that  was  true.  I  think  that  was  enough,  on 
the  authority  of  Briggs  v.  Bass  (w). 


The  bill  of  sale  is  next  assailed  as  fraudulent,  and 
therefore  an  act  of  insolvency  under  No.  273,  sec.  13 ;  and 
with  reference  to  it  I  have  been  referred  to  various  English 
cases,  in  which  it  has  been  held  that  conveyances  of 
traders  parting  with  nearly  all  their  stock-in-trade,  so  as 
to  necessitate  stoppage  of  busines,  &c.  (some,  in  facts,  very 
like  the  present)  were  held  fraudulent  under  the  bankrupt 
Acts.    It  has,  I  believe,  been  always  held  here,  and  I  have 

(w)    L.  B.,  a  Q.  B.,  268. 
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several  times  held,  that  fraudulent  alienations,  &c.,  under 
that  section,  were  those  only  fraudulent  at  common  law. 
The  foundation  of  the  English  cases  was  their  Acts,  speak- 
ing of  fraudulent  conveyances,  &c.,  whereby  creditors 
might  be  defeated  or  delayed  from  the  recovery  of  their 
just  debts ;  and  the  latter  words,  as  to  effect,  being  held 
explanatory  of  the  former.  Besides,  the  English  bank- 
ruptcy Acts  related  solely  to  traders  whose  means  of  pay- 
ment were  altogether  or  principally  traflfic;  ours  related 
also  to  persons  not  traders,  whose  means  of  payment  were 
principally  labour,  &c.  There  was  a  variety  of  cases  also 
in  England  in  which  transactions,  preferences,  &c.,  were 
avoided  as  contrary  to  the  spirit  of  the  bankrupt  Acts, 
without  any  express  prohibitions,  to  some  of  which  I  have 
been  referred.  Our  Legislature  sought  to  substitute 
express  statutory  provisions  instead  of  these  implied  pro- 
hibitions. I  think  we  should  be  guided  by  its  provisions 
only. 


It  was  objected  to  this  bill  of  sale  that  the  Plaintiff  had 
personally  no  demand  against  Newberry  and  Kelly,  but  I 
think  as  an  agent  he  might  take  the  security  to  himself 
not  referring  to  his  principals.  Besides,  his  position  as 
an  agent  selling  on  del  credere  commission,  gave  him  an 
interest  beyond  an  ordinary  agent. 


The  bill  of  sale  untruly  states  the  consideration  as  an 
.entire  previous  debt  as  if  unsecured,  the  real  consideration 
being  an  advance,  and  debt  partly  secured  by  current 
negotiable  bills.  This  untruth  might  be  a  material 
ingredient  for  coming  to  the  conclusion  that  the  bill  of 
sale  was  a  fraudulent  scheme.  As  to  the  practical  hard- 
ship of  Newberry  and  Kelly  being  subjected  to  pay  the  debt 
twice  by  the  holders  of  bills  and  by  the  bill  of  sale,  it 
might  be  avoided  by  requiring  the  bills  to  be  given  up 
before  the  amount  was  levied  under  the  bill  of  sale.  The 
effect  of  the  transaction,  according  to  the  evidence,  was  to 
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give  Newberry  and  Kelly  £160  in  hand,  besides  £141  in 
bank,  leaving  them  their  book  debts  untouched,  their 
stock-in-trade  to  be  used  for  sale  to  customers  until  Plain- 
tiff interposed,  thus  considerable  probability  of  getting 
time  from  creditors — I  think  I  may  add,  with  a  reasonable 
expectation  that  the  Plaintiff  would  not  use  his  power 
rigi<ily  if  their  affairs  seemed  prosperous.  The  Plaintiff 
paid  £150,  increasing  the  debt  to  him  or  his  principals, 
and  got  in  return  a  new  security  for  it  and  previous  debt, 
and  drove,  I  think,  a  hard  bargain.  The  transaction 
indicated  that  both  parties  saw  considerable  probability  of 
approaching  failure  or  sequestration,  but  I  think  not  a 
certainty  of  either.  I  think  they  both  hoped  that  Newberry 
and  KeUy  could  carry  on,  and  the  debts  to  Plaintiff  and 
other  creditors  be  at  some  time  paid.  The  Plaintiff  fur- 
nished them  goods  without  security  afterwards,  before  the 
seizure,  to  the  extent  of  £100.  I  think,  from  the  whole 
evidence,  that  Newberry  and  KeUy  really  acted  as  for  the 
benefit  of  themselves,  not  of  the  Plaintiff — not  to  put  him 
before  their  other  creditors;  that  they  originated  the 
transaction  in  order  to  get  the  present  relief  of  £150  ;  and 
that  the  bill  of  sale  was  based  on  a  real  bargain,  not  a 
scheme. 


1869. 
Douglass 

Sllf805. 


Jvtdgment. 


According  to  this  view  of  the  facts,  this  case  pre- 
sents the  much-disputed  question  of  law,  whether  a  trans- 
fer, which  gives  advantage  to  one  creditor  over  others, 
made  by  a  person  who  is  insolvent  at  the  time,  or  within 
sixty  days  of  the  sequestration  of  his  estate,  is  avoided  by 
section  31  of  No.  273,  our  consolidated  Insolvent  Act.  That 
Act  seems  to  me,  generally,  as  to  facts  about  insolvents, 
connected  with  dates,  motives,  and  results,  carefully  to  dis- 
tinguish the  combinations  producing  prescribed  conse- 
quences. As  to  acts  of  insolvency,  section  13  makes  them 
absince  from  Victoria,  or  from  residence,  &c.,  with  the 
motive  of  delaying  creditors,  not  pointing  out  property  to 
satisfy  execution,  &c.,  when  required,  coupled  with  certain 
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evidence  of  no  property  found,  fraudulent  alienations,  &c., 
of  property,  or  giving  fraudulent  warrant  whereby  prop- 
erty may  be  affected,  the  word  "fraudulent"  including 
motives.  Section  21,  at  its  close,  shows  that  all  the  stat- 
utory avoidances  of  insolvent's  acts  are  dependent  upon 
there  being  a  supported  order  for  sequestration.  This 
was  decided — Braithwaite  v.  Pascoe  (a?). 

Section  29  makes  every  alienation,  &c.,  or  warrant  of 
attorney,  made  by  any  person  then  actually  insolvent,  or 
thereby  rendered  insolvent,  (the  result)  without  valuable 
consideration,  to  be  treated  as  fraudulent  and  void.  Sec- 
tion 80  makes  alienations,  &c.,  by  a  person  after  he  has 
contracted  a  debt,  and  within  a  year  of  an  act  of  insolvency, 
or  of  a  sequestration,  or  of  his  being  actually  insolvent, 
without  valuable  consideration,  liable  to  be  set  aside  by 
any  creditor  prior  to  the  alienation,  &c.,  so  far  as  the 
alienation,  &c.,  would  prevent  such  creditor,  &c. 


Then  comes  the  debated  section,  31,  "  All  alienations 
transfers  gifts  surrenders  deliveries  mortgages  or 
pledges  of  any  estates  goods  or  effects  real  or  personal 
warrants  of  attorney  cognovits  actionem  and  judgments 
entered  up  thereon  made  by  any  person  being  insolvent 
Or  in  contemplation  of  surrendering  his  estate  as  insolvent 
or  knowing  that  legal  proceedings  for  obtaining  an  order 
for  the  sequestration  of  his  estate  as  insolvent  have  been 
commenced  or  within  sixty  days  preceding  the  making  of 
any  order  for  sequestration  of  his  estate  as  insolvent  and 
having  the  effect  of  preferring  any  then  existing  creditor 
to  another  shall  be  and  are  hereby  declared  to  be 
absolutely  void."  Here  we  have  four  alternatives: — 1, 
being  insolvent,  a  mere  fact;  2,  in  contemplation  of 
surrendering  his  estate  as  insolvent,  a  motive  (and  as  to 
which  I  would  notice  that  a  man  not  insolvent  may  con- 
template future  liabilities,  damages,  <&c.,  which  may  lead 

(x)    5  Shad.  (1850),  28. 
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to  surrendering) ;  3,  knowing  that  legal  proceedings,  Ac, 
a  fact  known  to  him  ;  4,  within  sixty  days  preceding  order 
of  sequestration,  a  fact  coupled  with  a  date — all  four 
alternatives  made  dependent  upon  a  result — having  the 
eflfect  of  preferring  (carrying  before)  any  then  existing 
creditor  to  another.  "  Having  effect,"  of  course,  means 
"which,  if  not  avoided  would  have  the  effect ;"  and  the  plain 
meaning  of  the  words  points,  not  to  the  motive  of  the 
transferror,  hut  to  the  result  of  the  transfer.  As  to  the 
first  of  these  alternatives — being  insolvent — it  relates  to  a 
state  of  facts  hard  to  be  ascertained,  and  which  may 
continue  for  a  long  time ;  and  I  am  not  disposed  to  praise 
the  policy  of  the  legislation.  As  to  the  last  alternative, 
subjecting  creditors  who  obtain  such  attempted  advantage 
ffrithin  a  short  period  of  sequestration  to  be  brought  back 
to  an  equality  with  other  creditors,  it  seems  to  me  very 
useful,  preventing  a  common  class  of  frauds  being 
attempted,  and  defeating  them  when  attempted,  with 
diminished  subject  for  litigation  and  chance  of  success  for 
perjury.  The  utility  of  such  provisions  is  recognized  in 
the  judgment  in  Nunes  v.  Carter  (y).  As  to  construing  the 
clause,  I  think  Judges  are  bound  to  follow  the  distinct 
language  of  Acts,  without  regard  to  their  policy  ;  where 
language  is  indistinct,  then  with  regard  to  policy ;  and 
only  where  the  literal,  distinct  meaning  of  words  is  absurd, 
to  break  through  it. 
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The  d2nd  section  provides  as  to  sub-assignees  of  persons 
taking  assignments,  &c.,  under  the  last  sections,  that  they 
shall  be  protected  if  taking  lawfully  and  bonajide,  making  a 
just  price  an  additional  test  of  bona  fides,  showing  that  its 
framers  were  quite  alive  to  the  distinction  between  bona 
fides  and  mala  fides,  and  made  it  expressly  where  they 
intended  it.  The  section  then  provides,  somewhat  harshly, 
that  the  first  assignee  shall  be  responsible  for  the  true 
value,  not  the  price  he  got,  to  the  creditors.     The  33rd 

(y)    L.  R.,  1  P.  C,  849. 
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section  ayoids  alienations,  &c.,  in  reference  to  time,  between 
sequestration   and  certificate.     The   34th   section  avoids 
acquittances,  &c.,  of  debts  by  insolvents  without  pavmeDt 
actually  received  made  by  a  person  being  insolvent,  or  in 
contemplation  of  surrendering,  £c.,  or  knowing  that  legal 
proceedings,   <!^c.,  after  such   order   of  sequestration,  or 
within  sixty  days  before  making  it ;  facts  and  time  subject 
to  result,  the  effect  of  depriving  his  creditors  of  the  benefit 
of  the  debt.     Passing  to  the  35th  section — by  it  "  all  pay- 
ments made  to  any  creditor  by  any  person  not  compelled 
by  legal  process  to  make  the  same  and  knowing  himself 
to  be  insolvent  or  in  contemplation  of  surrendering  his 
estate  as  insolvent  or  knowing  that  legal  proceedings  for 
obtaining  an  order  for  sequestration  of  his  estate  as  in- 
solvent have  been  commenced  or  that  any  such  order  has 
been    made   shall  be   and    are    hereby  declared   to    be 
fraudulent."     If  the  section  were  left   so   it  would   give 
payments  an  advantage  as  to  protection  over  transfers  in 
case   they  were  procured   by  legal   process,  in    case   the 
insolvent  were  ignorant  of  his  insolvency,  or  of  an  order 
of  sequestration,  and  in  the  total  omission  of  the  retrospect 
of  sequestration  for  sixty  days.     Then  follows  a  sentence, 
"But  all   payments   really  and   bona  fide  made  by  any 
insolvent  to  any  creditor  before  any  order  made  for  the 
sequestration  of  his  estate  is  known  to  the  insolvent  or 
such  creditor  shall  be  valid."     This  extends  the  protection 
to  payments  further,  if  they  be  really  bona  fide  made,  both 
payer  and  receiver  being  ignorant  of  the  sequestration 
order,  though  there  is  no  legal  process,  though  both  are 
aware  of  the  insolvency  and  of  proceedings  taken.     This 
latter   sentence   is  adversative,   cannot   be   taken    to    be 
merely  explanatory  of  the  former ;  we  cannot  infer  from  it 
that  the  former  alone  would  protect  payments  really  and 
bona  fide  made;    much   less  can  we  employ  this   latter 
sentence  for  the  interpretation  of  the  81st  clause,  and  say 
that  bona  fides  shall  protect  transactions  which  its  express 
terms  would  avoid.     The  framers  of  the  Act  obviously 
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intended  to  legislate  about  transfers,  ka,,  and  payments, 
in  a  verj  different  manner,  and  with  very  good  reason. 
A  man  selling  his  goods,  or  paying  his  debts  with  money, 
i9  carrying  on  business  in  its  ordinary  course,  doing 
nothing  to  excite  suspicion  of  his  insolvency.  As  soon  as 
he  satisfies  debts  by  transfers,  he  should  at  once  excite 
such  suspicion,  and  the  transferree  suffers  comparatively 
httle  hardship,  in  being  deprived  of  his  advantage,  and 
reduced  to  the  level  of  other  creditors.  There  are  some 
goods  usually  treated  as  cash  in  making  payments,  and  as 
to  the  transfer  of  them  they  should  perhaps  be  held  to 
come  under  the  term  '*  payment "  in  the  Act 


1869. 

DOUOLABS 
V, 

SxifSON. 


Judgment, 


Passing  to  authorities.     In  Jones  v.  McKenzie  {z)f  one 
M'Diarmid,  in  the  colony  of  New  South  Wales,  mortgaged 
to  Jones  d  Co.j  by  deposit  of  title  deeds,  on  the   22nd 
February,  1856.     In  March,  1857,  his  estate  was  placed 
under  sequestration  in  Sydney,  and  M*Kenzie  appointed 
official  assignee.     The  case  was  tried  on  affidavit,  and 
M*Kenzie  stated  that  M*Diarmid  was  insolvent  when   he 
made  the  mortgage.     An  affidavit  for  Jones  d  Co.  stated 
that  M'Diarmidy  being  indebted  to  them,  wanting  further 
credit,  applied   for  goods   to   them,  and   agreed  to  give 
security  for  the  past  debt  if  they  would  give  them,  and 
that  the  mortgage  was  in  pursuance  of  that  agreement 
and  further  goods  given  ;  that  M^Diarmid  then  represented 
himself  to  be  in  solvent  circumstances,  and  Jones  ^  Co, 
believed  him ;  and  that  M*Diarmid,  in  an  insolvency  ex- 
amination, stated  that  he,  at  the  time  of  the  mortgage, 
believed  himself  to  be  perfectly  solvent.     The  Court  at 
Sydney  doubted  as  to  the  sufficiency  of  the  evidence  of  the 
insolvency,  but  the  majority  being  satisfied,  made  an  order 
avoiding  the  mortgage.    Jones  d  Co,  appealed  to  the  Privy 
Council.     The  members  of  the  Judicial  Committee  held 
that  the  mortgage  transaction  was  a  perfectly  bona  fide  one, 
but  held  that  the  evidence  of  insolvency  was  insufficient, 

(«)    13  Moore,  P.  C.  C,  1. 
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and  thereupon  sent  the  case  back  to  Sydney  to  proceed 
further  in  the  matter.     If  the  members  composing  it  held 
that  the   transaction   was  protected  bj   bona  fides,  they 
should  have  decided  at  once  for  Jones  and  sent  nothing 
back.     So  I  regard  that  case  as  a  decision.     The  point 
perhaps  was  not  argued,  I  should  think  was  not,  for  the 
case   does  not  appear  to  have  been  adverted  to  in  the 
Bank   of   Australasia  v,    Harris    and    Harris    v.    Bank   of 
Australasia     (a),     heard    by    judges     partly    the    same. 
Those    two    cases,    arising    out    of    the    same    transac- 
tion, came  from  Queensland  upon  the  same  Act.    They 
turned    upon   an   indorsement,   complete   at  all  events, 
11th  July,  1869,  of  a  bill  of  exchange  to  a  bank  creditor 
by  a  firm  which  stopped  payment  5th  July,  and  whose 
estate  was  sequestrated  12th  September — more  than  sixty 
days  after  11th  July.     The  litigation  was  between  the 
bank,  as  indorsees  of  the  insolvent,  and  the  acceptors,  the 
official  assignee  not  being  a  party,  nor  appearing  to  have 
made  any  claim.     The  facts  are  very  confused  as  to  law 
pleadings    and    directions   to  juries.     I  consider  it  un- 
necessary to  set  them  out,  but  the  members  of  the  Judicial 
Committee  who  heard  it,  and  expressed  an  opinion  upon 
the  Act  in  question,  decided  in  favour  of  the  bank  upon 
other  grounds,  stating,  as  their  strong  opinion  upon  the 
construction  of  a  section  from  which  our  section  31  is 
copied,  that  the  words  "  having  the  effect  of  preferring  any 
then  existing  creditor  to  another,"  reading  that  section  in 
connexion  with  the  rest  of  the  Act,  indicated  fraudulent 
preference,  and  were  not  intended  to  apply  to  any  case  of 
preference  not  fraudulent.  The  next  case  to  which  I  have  to 
advert  was  before  other  members  of  the  Judicial  Committee 
upon  the  construction  of  a  Jamaica  insolvent  statute,  Nunes 
V,  Carter  (&).     In  that  case  the  court  held  that  a  transfer  to  a 
creditor  was   avoided  by  being    within   six  months    of 
insolvency,  although  there  was  no  evidence  of  any  fraud- 
ulent preference.     The  Jamaica  Act  is  so  unlike  ours  that 
(a)    15  Moore,  P.  C.  C,  97-116.         (h)    L.  E.,  1  P.  C.  C,  342. 
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it  would  be  useless  to  examine  the  case  as  in  itself  an 
authority,  but  the  then  members  of  the  Judicial  Com- 
mittee deciding  it,  referring  to  the  Bank  of  Australasia  v. 
Harris^  stated  that  thej  had  no  doubt  of  the  correctness 
of  that  decision.  I  do  not  think  that  they  were  led  to 
consider  that  case  carefully  before  expressing  that  opinion, 
they  spoke  of  a  dictum  regarding  a  person  transferring, 
when  in  fa<;t  insolvent,  as  a  decision  regarding  a  person 
transferring  within  sixty  days  of  sequestration.  I  think 
colonial  judges  should  consider  themselves  concluded  by 
any  express  decision  of  members  of  the  Judicial  Committee 
of  the  Privy  Council,  and  should  receive  their  dicta  as 
entitled  to  very  great  respect,  independent  of  their 
personal  character  (which  in  this  instance,  I  need  hardly 
say,  stands  very  high) ;  but  not  as  conclusive.  One  reason 
for  inferior  judges  acting  upon  the  expressed  opinion  of 
those  to  whom  an  appeal  lies  from  them,  namely,  that 
deciding  contrary  to  that  opinion  would  be  merely  inflict- 
ing the  costs  of  an  appeal,  is  less  strongly  applicable  to 
opinions  of  the  judges  on  an  appeal  to  the  Privy  Council, 
from  the  constant  variation  in  the  persons  sitting  to  hear 
appeals.  The  Supreme  Court  of  New  South  Wales,  not- 
withstanding the  opinions  expressed  in  the  Bank  of 
Axutralasia  v.  Harris,  continues  to  act  on  its  former  views, 
and  notwithstanding  Nunes  v.  Carter,  down  to  Humphrey 
V.  McMidlen  (c).  I  have  omitted  to  repeat  valuable  reasons 
for  the  judgment  expressed  in  that  case. 


1869. 

BOUGLABS 
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An  argument  of  considerable  weight  against  the  sixty 
days  provision  being  applicable  only  to  fraudulent 
transfers,  which  was  presented  to  us  in  Courtney  v. 
Wilson  (d),  does  not  appear  to  have  been  presented 
to  the  Privy  Council  judges,  in  the  Ba7ik  of  Australasia 
V.  Harris,  derived  from  the  Act  6  Vic,,  "No,  9,  authoris- 
ing assignments  to  trustees  for  creditors,  passed  a 
few  months  before  5   Fie.,  No.  17,  namely,  that  by  the 

(c)   7  N.S.W.  Repg.,  84.  (<0    ^n^tf  Vol.  I.,  Law,  110. 
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fonner,  section  37,  "  ereij  assignmeot  or  delirerj, 
or  sale  of  goods  bj  &  debtor  for  or  on  acconDt  of  or  in 
sitisfaction  or  part  satisfaction  or  as  security  of  or  for 
any  antecedent  debt  doe  to  anv  creditor  snch  assigDraent 
ic.  being  witbia  sixty  days  preceding  the  date  of  the  first 
pablication  of  notice  of  the  execution  of  the  deed  of 
assignment  shall  as  against  the  creditor  having  ugned 
Bach  deed  or  who  shall  afterwards  sign  (he  same  be  and 
be  adjudged  and  taken  to  be  iraadnient  and  void  and  all 
such  goods  as  last  aforesaid  or  the  true  value  thereof 
in  case  of  any  sale  or  transfer  to  a  third  party  may  be 
recovered  accordingly  by  the  trustees  in  such  deed  named 
from  the  creditor  having  taken  the  same  for  the  benefit  of 
all  the  creditors."  The  argument  was  urged  on  the 
principle  that  statutes  on  the  same  subject  shoald  be 
construed  together.  That  section  No.  37  is  now  incor- 
porated in  ODT  consolidated  Insolvent  Act,  section  119, 
and  may  be  used  on  the  more  stringent  principle  that  all 
the  clauses  of  an  Act  are  to  be  regarded  in  its  construc- 
tion ;  and  it  is  certainly  an  improbable  intention  to 
attribute  to  our  Legislature  that  the  publication  of  notice 
of  a  deed  of  assignment  should  have  a  greater  effect  to 
avoid  a  transfer  retrospectively  than  a  voluntary  or  com- 
pulsory sequestration. 


On  the  whole,  I  am  prepared  to  hold  in  the  present 
case,  that  the  sequestration  of  36th  January,  1867,  avoided 
the  bill  of  Bale  of  3rd  December,  1868,  but  so  far  only  ss 
it  was  a  security  for  a  pre-existing  debt,  not  as  to  tlie  £1S0 
then  advanced  as  a  consideration.  The  words  of  section 
31,  I  think,  allow  that  latitude.  It  would  be  otherwise  as 
to  a  deed  avoided  for  actual  fraud.  I  intimated  that  as  the 
£ISO  was  applied  to  paying  existing  debts,  the  security 
might  be  avoided  aa  to  it  also,  for  giving  them  a  prefer- 
ence. As  to  that  I  now  think  otherwise.  Newberry  and 
Kelli/  got  the  money  to  employ  at  their  discretion,  and  the 
Plaintiff  was  not,  in  this  respecl,  responsible  for  its  being 
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employed  so  as  to  give  some  creditors  an  advantage.  I 
think  the  Plaintiff  is  also  entitled  to  £140,  the  proceeds  of 
goods  sent  to  Newberry  for  sale  on  commission,  subject  to  a 
deduction  for  £65  10s.  6e?.,  the  debt  due  by  him  to  Newberry 
for  selling  on  commission.  These  two  subjects  were  con- 
Dected,  and  I  do  not  think  his  evidence  enough  to  warrant 
the  £65  10«.  6d.  being  applied  to  any  other  account.  I 
think  the  amount  in  debate  so  small,  that  I  shall  be  war- 
ranted in  decreeing  payments  without  accounts,  under 
rule  19,  chap.  vi. 


1869. 
Douglass 

V. 
SlMSOK. 


Judgment. 


"  Declare  that  the  Plaintiff  is  entitled,  subject  to  the  costs  hereinafter 
"  decreed,  to  the  sum  of  £150,  being  the  advance  made  by  him  on  or 
"  about  the  3rd  of  December,  1866,  to  Neicherry  and  Kelly  in  the  bill 
"  mentioned,  with  interest  thereon  at  the  rate  of  ten  per  cent,  per  an- 
"  num  from  the  4th  day  of  June,  1867,  when  the  same  was  payable  un- 
"  der  the  bill  of  sale  dated  the  3rd  of  December,  1866 ;  that  he  is  also 
"  entitled  to  the  sum  of  £140,  being  the  proceeds  of  goods  placed  by 
"  him  for  sale  in  the  hands  of  the  said  Newberry  in  the  bill  mentioned, 
**  deducting  thereout  the  sum  of  £65  10^.  6<2.,  payable  by  him  to  the 
"  said  Newberry  for  commission,  leaving  £74  9*.  6d.,  with  any  interest, 
"  payable  to  the  Defendants  by  the  English,  Scottish,  and  Australian 
"  Chartered  Bank,  in  respect  of  the  said  balance,  £74  9«.  Qd.,  as  lodged 
"  with  it.  Declare  that  the  Eefendants,  Simeon  and  Levey  ^  are  entitled, 
"subject  to  the  costs  hereinafter  decreed,  to  the  balance  of  the 
"  sum,  £634  1«.  1(2.,  lodged  in  the  said  bank  to  the  credit  of  Plaintiff 
"and  Defendant  Simeon,  with  interest,  if  any,  payable  by  the  said 
"  bank.  Declare  that  the  said  bank  is  entitled  to  be  paid  its  costs  of 
"  suit.  Befer  it  to  the  Master  to  tax  the  same.  Direct  that  the  said 
"  bank  may  deduct  one  moiety  of  the  said  costs  from  the  sum  hereby 
"  made  payable  to  the  Plaintiff,  and  the  other  moiety  from  the  sum 
**  hereby  made  payable  to  the  said  Defendants,  Simeon  and  Levey,  and 
"  shall  pay  the  balance  of  the  said  sum  to  the  said  parties  respectively. 
**  This  decree  to  be  without  prejudice  to  the  right  of  the  Plaintiff  to 
"  prove  against  the  insolvent  estate  and  estates  of  Newberry  and  Kelly, 
"  for  claims  not  hereby  provided  for,  and  to  questions  of  deduction  or 
**  setoff  against  the  same  not  hereby  disposed  of.  Make  no  order  as  to 
*  the  costs  of  Plaintiff,  and  of  Defendants,  Simeon  and  Levey.  Liberty 
"  to  apply." 


Decree. 


NoTB. — See  Contra,   Simeon  v.  AUken. 
SancQ— Infra  Law,  59. 


Per  Sup.  Ct.,  Vic,  In 
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/f^yLE   ».   EDWARDS. 

5     ^  rfxidor  against  purchaser  for  specific  perform- 

^'  -   i.>iitfac'  for  the  sale  of  land  in  Melbourne.    The 


A"  ^r*^     *^^^  V  tr«5  mortgagee  of  the  land,  with  power  of  sale. 

!^in  ^"^a  *    ^  "^  ii  jjaving  been  made  by  the  mortgagor,  the  Plaintiff 

'     -       '-•'^         <eti  the  land  to  be  put  up  for  sale  by  auction,  on  the 

^'    '  *»»  *     W  September,  1868,  subject  to  certain  conditions  of  sale, 

-;'  >!-.   -'j^      which,  so  far  as  material  to  this  suit,  are  fully  stated  in 

'" '  *,-    *'**'       His  Honor's  judgment.     The  Defendant  became  the  pur- 

^^^''^.^  »»     chaser  at  the  sale,  for  the  sum  of  £600  ;  signed  a  contriict 

,)^*  ^vinjf  of  purchase,  subject  to  the  conditions  of  sale;  paid  £300 

tjji.«f  ***^,      in  cash,  and  accepted  the  vendor's  draft  for  the  balance  of 


•# 


-"^'*Liit«?<>'      the  purchase  money,  and  interest,  at  six  months  after  date. 

»h«re  •  *  The  land  sold  was,  on  13th  January,  1841,  granted  by  the 

•J^isband  in  »      Crown  to  S.  J.  Browtiy  who  was  married  before  1st  Jan- 
^'^er,the  uary,  1837.     On  Q2nd  September,  1842,  a  mortgage  deed 

aeednot  ^^^  executed  between  S.  J.  Brown  and  FAiza  his  wife  of 

clearly  indi- 
cating her         the  one  part,  and  Z7.  Pohle  of  the  other  part,  whereby  o.  J. 

Juent'of  dower  Brown   granted,   bargained,    sold,   and    released,   and  E. 

in  his  favor,       Brown  remised  and  released,  unto  Fohle  (inter  alia)  the 

0he  18  entitled 

to  redeem  the  land    in   question,  subject  to  a  proviso  for   redemption, 

mortgage.  ^^^^^  upon  payment  by  Brown,  his  heirs,  executors, 
administrators,  or  assigns,  to  Pohle,  his  executors 
or  administrators,  Pohle,  his  heirs  or  assigns,  should 
convey  or  assure  the  land  in  such  manner  as  Brown,  his 
heirs,  executors,  administrators,  or  assigns  should  direct. 
This  deed  was  duly  executed  and  acknowledged  by  Mrs. 
Brotm.  By  an  indenture  of  the  18th  June,  1844,  between 
S.  J.  Brown  of  the  first  part,  and  Pohle  of  the  second  part, 
and  a  dower  trustee  of  the  third  part,  after  reciting  the 
mortgage  of  1842,  and  that  the  principal  money  thereby 
secured,  with  an  arrear  of  interest,  was  then  due  upon 
the  mortgage,  Brown,  in  consideration  of  such  principal 
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monej  and  interest,  granted  and  released  to  Pofde,  on  the 
common  dower  uses,  all  the  land  mortgaged,  freed  from 
all  equity  of  redemption  under  the  mortgage.  The  sub- 
sequent title  was  then  traced  from  PohU  to  the  Plaintiff, 
as  mortgagee  of  one  White. 


1869. 

HOTIiB 
V. 

Edwabds. 


On  the  11th  September,  1868,  the  Defendant's  solicitors 
delivered  to  the  Plaintiff's  solicitors  certain  requisitions 
upon  the  title  {inter  alia). — "  (6)  We  require  the  right  to 
dower  of  the  wife  of  the  Crown  grantee,  S.  J.  Brown,  to  be 
properly  released."    On  the  16th  September  the  Plaintiff's 
solicitors  replied  {inter  alia), — "  (6)  This  has  evidently  been 
released  by  the  mortgage  to  Pohle."     On  the  18th  Septem- 
ber the  Defendant's  solicitors  wrote  insisting  on  the  objec- 
tion, and  also  on  other  minor  objections  raised  by  the 
requisitions  and  subsequently  removed  by  the   vendor's 
solicitors,  and  concluded — "  Subject  to  the  above  we  accept 
the  title,  and  are  ready  to  pay  cash   and  complete  the 
matter."     The  Plaintiff's  solicitors,  on  the  same  day,  re- 
plied— "  We  fear  that  we  shall  be  unable  to  comply  with 
your  6th  requisition.     The  conveyance  from  Brown  is  now 
twenty-four  years  old,  and  Mrs.  Brown's  contingent  right 
to  dower  over  the  equity  of  redemption  must  be  small 
indeed,  and  it  will  be  for  you  to  consider  whether  the 
requisition  is  worth  insisting  on."     On  the  2drd  Septem- 
ber the   Defendant's   solicitors  wrote   to   the    Plaintiff's 
solicitors  that  the  purchaser  declined  to  take  the  title,  and 
requesting  the  return  of  the  JC300  deposit,  and  the  cancel- 
lation of  the  contract.     On  the  same  day  the  Plaintiff's 
solicitors  wrote  the  Defendant's  solicitors — "  Our  client 
will  comply  with  your  6  th  requisition,  and  obtain  a  release 
of  Mrs.  Brown's  right  to  dower ;"  in  reply  to  which  the 
Defendant's  solicitors  wrote — ''  Your  answer  of  this  date  is 
too  late,  Mr.  Edwards  having  decided  not  to  take  the  title, 
owing  to  the  defects  existing  on  same."    On  the  26th  Sep- 
tember the  Defendant's  solicitors  wrote  the  Plaintiff's  soli- 
citors— "  Under  the  contract  the  purchaser  is  entitled  to 
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jfarcA22.  HOYLE   V.   EDWARDS. 

ApHl  13. 

Ab  between  kl/UIT  by  vendor  against  purchaser  for  specific  perform- 
purchaser,  a      ^°^®  ^^  ^  contract  for  the  sale  of  land  in  Melbourne.     The 

doubt  upon  a  Plaintiff  was  mortgagee  of  the  land,  with  power  of  sale, 
title  makes  it  «. 

bad.    The         Default  having  been  made  by  the  mortgagor,  the  Plaintiff 

Court  wiu  not  caused  the  land  to  be  put  up  for  sale  by  auction,  on  the         i 

solve  such  a  r-  r  j  ?  j 

doubt,  in  a        3rd  September,  1868,  subject  to  certain  conditions  of  sale, 

suit  bv  the 

vendor  for         which,  80  far  as  material  to  this  suit,  are  fully  stated  in 

specific  per-       His  Honor's  judgment.     The  Defendant  became  the  pur- 

formanoe,  in  <»  ^      p       ^  n  n  •         i 

which  the         chaser  at  the  sale,  for  the  sum  of  £600  ;  signed  a  contract 

^rdoubtfW^  of  purchase,  subject  to  the  conditions  of  sale ;  paid  £300 
claim  is  un-  in  cash,  and  accepted  the  vendor's  draft  for  the  balance  of 
represented.      ^j^^  purchase  money,  and  interest,  at  six  months  after  date. 

iSsm5^,that 
where  a  wife  ». 

joins  her  ^^^  \fm6.  sold  was,  on  13th  January,  1841,  granted  by  the 

husband  in  a  Crown  to  S,  J.  Brown,  who  was  married  before  1st  Jan- 
mortgage  to 

bar  dower,  the  uary,  1837.     On  Q2nd  September,  1842,  a  mortgage  deed 

clearly°indi-  ^*^  executed  between  8,  J,  Brown  and  Eliza  his  wife  of 

eating  her  the  one  part,  and  U,  Pohle  of  the  other  part,  whereby  iS^.  J. 

ment  of  dower  Brown   granted,   bargained,    sold,   and    released,    and   E. 

m  his  iavor,  Brown  remised  and  released,  unto  Pohle  (inter  alia)  the 
she  IS  entitled  ^ 

to  redeem  the  land    in    question,  subject  to  a  proviso  for   redemption, 

™or  gage.  ^^^  upon  payment  by  Broxm^  his  heirs,  executors, 
administrators,  or  assigns,  to  Pohle,  his  executors 
or  administrators,  Pohle,  his  heirs  or  assigns,  should 
convey  or  assure  the  land  in  such  manner  as  Brown,  his 
heirs,  executors,  administrators,  or  assigns  should  direct. 
This  deed  was  duly  executed  and  acknowledged  by  Mrs. 
Brown,  By  an  indenture  of  the  18th  June,  1844,  between 
8,  J.  Brown  of  the  first  part,  and  Pohle  of  the  second  part, 
and  a  dower  trustee  of  the  third  part,  after  reciting  the 
mortgage  of  1842,  and  that  the  principal  money  thereby 
secured,  with  an  arrear  of  interest,  was  then  due  upon 
the  mortgage,  Broun,  in  consideration  of  such  principal 


CASES  IN  EQUITY. 


49 


monej  and  interest,  granted  and  released  to  PoJUe,  on  the 
common  dower  uses,  all  the  land  mortgaged,  freed  from 
all  equity  of  redemption  under  the  mortgage.  The  suh- 
sequent  title  was  then  traced  from  Pohle  to  the  Plaintiff, 
as  mortgagee  of  one  Wliiu. 


1869. 

HOYLB 

Edwabds. 
statement. 


On  the  11th  September,  1868,  the  Defendant's  solicitors 
delivered  to  the  Plaintiff's  solicitors  certain  requisitions 
upon  the  title  {itUer  alia). — **  (6)  We  require  the  right  to 
dower  of  the  wife  of  the  Crown  grantee,  S.  J.  Brown,  to  be 
properly  released."    On  the  15  th  September  the  Plaintiff's 
solicitors  replied  (inter  alia), — "  (5)  This  has  evidently  been 
released  by  the  mortgage  to  PohU"     On  the  18th  Septem- 
ber the  Defendant's  solicitors  wrote  insisting  on  the  objec- 
tion, and  also  on  other  minor  objections  raised  by   the 
requisitions  and  subsequently  removed  by  the   vendor's 
solicitors,  and  concluded — "  Subject  to  the  above  we  accept 
the  title,  and  are  ready  to  pay  cash   and  complete  the 
matter."     The  Plaintiff's  solicitors,  on  the  same  day,  re- 
plied— "  We  fear  that  we  shall  be  unable  to  comply  with 
your  6th  requisition.     The  conveyance  from  Brown  is  now 
twenty-four  years  old,  and  Mrs.  Brown*8  contingent  right 
to  dower  over  the  equity  of  redemption  must  be  small 
indeed,  and  it  will  be  for  you  to  consider  whether  the 
requisition  is  worth  insisting  on."     On  the  2drd  Septem- 
ber the   Defendant's   solicitors   wrote   to   the    Plaintiff's 
solicitors  that  the  purchaser  declined  to  take  the  title,  and 
requesting  the  return  of  the  £300  deposit,  and  the  cancel- 
lation of  the  contract.     On  the  same  day  the  Plaintiff's 
solicitors  wrote  the  Defendant's  solicitors — **  Our  client 
will  comply  with  your  5  th  requisition,  and  obtain  a  release 
of  Mrs.  Broitm's  right  to  dower ;"  in  reply  to  which  the 
Defendant's  solicitors  wrote — **  Your  answer  of  this  date  is 
too  late,  Mr.  Edwards  having  decided  not  to  take  the  title, 
owing  to  the  defects  existing  on  same."    On  the  25th  Sep- 
tember the  Defendant's  solicitors  wrote  the  Plaintiff'?  soli- 
citors— "  Under  the  contract  the  purchaser  is  entitled  to 
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As  between  kl/UIT  by  vendor  against  purchaser  for  specific  perform- 
purchaser,  a      ^^^  ^^  ^  contract  for  the  sale  of  land  in  Melbourne.     The 

doubt  upon  a     Plaintiflf  was  mortgagee  of  the  land,  with  power  of  sale. 

title  makes  it 

bad.    The         Default  having  been  made  by  the  mortgagor,  the  Plaintiff 

sol^such  "^*  caused  the  land  to  be  put  up  for  sale  by  auction,  on  the 
doubt,  in  a        3rd  September,  1868,  subject  to  certain  conditions  of  sale, 

Buit  bv  the 

vendor  for  which,  SO  far  as  material  to  this  suit,  are  fully  stated  in 
specific  per-       His  Honor's  judgment.     The  Defendant  became  the  pur- 

formance,  in  ,  i      *.        i  /.  «  .  , 

which  the  chaser  at  the  sale,  for  the  sum  of  £600  ;  signed  a  contract 

^rdoubtfd^  of  purchase,  subject  to  the  conditions  of  sale ;  paid  £300 

claim  is  un-  in  cash,  and  accepted  the  vendor's  draft  for  the  balance  of 

represented.  ^Yxq  purchase  money,  and  interest,  at  six  months  after  date. 

8emhle,thBt 
Tvhere  a  wife  

joins  her  "^^^  ^^°^  ^^^^  ^*^s,  on  13th  January,  1841,  granted  by  the 

husband  in  a      Crown  to  S,  J,  Brown,  who  was  married  before  1st  Jan- 
mortgage  to 
bar  dower,  the  uary,  1837.     On  QSnd  September,  1842,  a  mortgage  deed 

clearlv°indi-  ^*®  executed  between  S,  J.  Brown  and  Eliza  his  wife  of 
eating  her  the  one  part,  and  U.  Pohle  of  the  other  part,  whereby  S.  J. 
ment  of  dower  Brown   granted,   bargained,    sold,   and    released,   and   E, 

in  his  favor.  Brown  remised  and  released,  unto  Pohle  (inter  alia)  the 
she  IS  entitled  ^ 

to  redeem  the  land    in    question,  subject  to  a  proviso  for   redemption, 

mortgage.  ^j^^^  upon  payment  by  Brown,  his  heirs,  executors, 
administrators,  or  assigns,  to  Pohle,  his  executoi*s 
or  administrators,  Pohle,  his  heirs  or  assigns,  should 
convey  or  assure  the  land  in  such  manner  as  Brown,  his 
heirs,  executors,  administrators,  or  assigns  should  direct. 
This  deed  was  duly  executed  and  acknowledged  by  Mrs. 
Brown.  By  an  indenture  of  the  18th  June,  1844,  between 
8,  J.  Brown  of  the  first  part,  and  Polde  of  the  second  part, 
and  a  dower  trustee  of  the  third  part,  after  reciting  the 
mortgage  of  1842,  and  that  the  principal  money  thereby 
secured,  with  an  arrear  of  interest,  was  then  due  upon 
the  mortgage.  Brown,  in  consideration  of  such  principal 


1 
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monej  and  interest,  granted  and  released  to  Pohle,  on  the 
common  dower  uses,  all  the  land  mortgaged,  freed  from 
all  equity  of  redemption  under  the  mortgage.  The  sub- 
sequent title  was  then  traced  from  Pohle  to  the  Plaintifif, 
as  mortgagee  of  one  White. 
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1869. 

HOYLB 

r. 
Kdwasds. 

statement. 


On  the  11th  September,  1868,  the  Defendant's  solicitors 
delivered  to  the  Plaintiff's  solicitors  certain  requisitions 
upon  the  title  {inter  alia). — "  (5)  We  require  the  right  to 
dower  of  the  wife  of  the  Crown  grantee,  S.  J.  Brovm,  to  be 
properly  released."    On  the  16th  September  the  Plaintiff's 
solicitors  replied  {inter  alia). — "  (5)  This  has  evidently  been 
released  by  the  mortgage  to  Pohle"     On  the  18th  Septem- 
ber the  Defendant's  solicitors  wrote  insisting  on  the  objec- 
tion, and  also  on  other  minor  objections  raised  by   the 
requisitions  and  subsequently  removed  by  the    vendor's 
solicitors,  and  concluded — "  Subject  to  the  above  we  accept 
the  title,  and  are  ready  to  pay  cash  and  complete  the 
matter."     The  Plaintiff's  solicitors,  on  the  same  day,  re- 
plied— "  We  fear  that  we  shall  be  unable  to  comply  with 
your  6lh  requisition.     The  conveyance  from  Brown  is  now 
twenty-four  years  old,  and  Mrs.  Brovm*s  contingent  right 
to  dower  over  the  equity  of  redemption  must  be  small 
indeed,  and  it  will  be  for  you  to  consider  whether  the 
requisition  is  worth  insisting  on."     On  the  2di*d  Septem- 
ber the   Defendant's   solicitors   wrote   to  the    Plaintiff's 
solicitors  that  the  purchaser  declined  to  take  the  title,  and 
requesting  the  return  of  the  £300  deposit,  and  the  cancel- 
lation of  the  contract.     On  the  same  day  the  Plaintiff's 
solicitors  wrote  the  Defendant's  solicitors — "  Our  client 
will  comply  with  your  oth  requisition,  and  obtain  a  release 
of  Mrs.  Broum*8  right  to  dower ;"  in  reply  to  which  the 
Defendant's  solicitors  wrote—*'  Your  answer  of  this  date  is 
too  late,  Mr.  Edwards  having  decided  not  to  take  the  title, 
owing  to  the  defects  existing  on  same."    On  the  25th  Sep- 
tember the  Defendant's  solicitors  wrote  the  Plaintiff's  soli- 
citors— "  Under  the  contract  the  purchaser  is  entitled  to 
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As  between 
vendor  and 
purchaser,  a 
doubt  upon  a 
title  makes  it 
bad.     The 
Court  will  not 
solve  such  a 
doubt,  in  a 
suit  by  the 
vendor  for 
specific  per- 
formance, in 
which  the 
person  having 
the  doubtful 
claim  is  un- 
represented. 


HOYLE   V.  EDWARDS. 


s- 


iSism^^jthat 
where  a  wife 
joins  her 
husband  in  a 
mortgage  to 
bar  dower,  the 
deed  not 
clearly  indi- 
cating her 
total  renounce- 
ment of  dower 
in  his  favor, 
she  is  entitled 
to  redeem  the 
mortgage. 


^UIT  by  vendor  against  purchaser  for  specific  perform- 
ance of  a  contract  for  the  sale  of  land  in  Melbourne.  The 
Plaintiff  was  mortgagee  of  the  land,  with  power  of  sale. 
Default  having  been  made  by  the  mortgagor,  the  Plaintiff 
caused  the  land  to  be  put  up  for  sale  by  auction,  on  the 
8rd  September,  1868,  subject  to  certain  conditions  of  sale, 
which,  so  far  as  material  to  this  suit,  are  fully  stated  in 
His  Honor's  judgment.  The  Defendant  became  the  pur- 
chaser at  the  sale,  for  the  sum  of  £600  ;  signed  a  contract 
of  purchase,  subject  to  the  conditions  of  sale ;  paid  £300 
in  cash,  and  accepted  the  vendor's  draft  for  the  balance  of 
the  purchase  money,  and  interest,  at  six  months  after  date. 

The  land  sold  was,  on  18th  January,  1841,  granted  by  the 
Crown  to  S.  J,  Brown,  who  was  married  before  1st  Jan- 
uary, 1887.     On  Q2nd  September,  1842,  a  mortgage  deed 
was  executed  between  S.  J.  Brown  and  Blliza  his  wife  of 
the  one  part,  and  U,  Pohle  of  the  other  part,  whereby  S.  J, 
Brown  granted,   bargained,   sold,   and    released,   and  E, 
Brown  remised  and  released,  unto  Pohle  (inter  alia)  the 
land    in    question,  subject  to  a  proviso  for   redemption, 
that    upon    payment    by    Brown,    his    heirs,    executors, 
administrators,    or     assigns,    to     Pohle,     his     executors 
or   administrators,    Pohle,   his   heirs   or    assigns,    should 
convey  or  assure  the  land  in  such  manner  as  Brown,  his 
heirs,  executors,  administrators,  or  assigns  should  direct. 
This  deed  was  duly  executed  and  acknowledged  by  Mrs. 
Brown,     By  an  indenture  of  the  18th  June,  1844,  between 
S.  J.  Brown  of  the  first  part,  and  Pohle  of  the  second  part, 
and  a  dower  trustee  of  the  third  part,  after  reciting  the 
mortgage  of  1842,  and  that  the  principal  money  thereby 
secured,   with  an  arrear  of  interest,  was  then  due  upon 
the  mortgage.  Brown,  in  consideration  of  such  principal 
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monej  and  interest,  granted  and  released  to  PoJUe,  on  the 
common  dower  uses,  all  the  land  mortgaged,  freed  from 
all  equity  of  redemption  under  the  mortgage.  The  suh- 
sequent  title  was  then  traced  from  Pohle  to  the  Plaintiff, 
as  mortgagee  of  one  White. 


1869. 

HOYLB 

Edwabdb. 
statement. 


On  the  11th  Septemher,  1868,  the  Defendant's  solicitors 
deliyered  to  the  Plaintiff's  solicitors  certain  requisitions 
upon  the  title  {inter  alia), — "  (5)  We  require  the  right  to 
dower  of  the  wife  of  the  Crown  grantee,  S.  J.  Browne  to  he 
properly  released."    On  the  15th  September  the  Plaintiff's 
solicitors  replied  (inter  alia), — "  (5)  This  has  evidently  been 
released  by  the  mortgage  to  Pohle"     On  the  18th  Septem- 
ber the  Defendant's  solicitors  wrote  insisting  on  the  objec- 
tion, and  also  on  other  minor  objections  raised  by   the 
requisitions  and  subsequently  removed  by  the    vendor's 
solicitors,  and  concluded — "  Subject  to  the  above  we  accept 
the  title,  and  are  ready  to  pay  cash   and  complete  the 
matter."     The  Plaintiff's  solicitors,  on  the  same  day,  re- 
plied— "  We  fear  that  we  shall  be  unable  to  comply  with 
your  6th  requisition.     The  conveyance  from  Brown  is  now 
twenty-four  years  old,  and  Mrs.  Brovsn's  contingent  right 
to  dower  over  the  equity  of  redemption  must  be  small 
indeed,  and  it  will  be  for  you  to  consider  whether  the 
requisition  is  worth  insisting  on."     On  the  23rd  Septem- 
ber the  Defendant's  solicitors  wrote  to   the    Plaintiff's 
solicitors  that  the  purchaser  declined  to  take  the  title,  and 
requesting  the  return  of  the  £300  deposit,  and  the  cancel- 
lation of  the  contract.     On  the  same  day  the  Plaintiff's 
solicitors  wrote  the  Defendant's  solicitors — "  Our  client 
will  comply  with  your  5  th  requisition,  and  obtain  a  release 
of  Mrs.  Brown  a  right  to  dower ;"  in  reply  to  which  the 
Defendant's  solicitors  wrote—''  Your  answer  of  this  date  is 
too  late,  Mr.  Edwards  having  decided  not  to  take  the  title, 
owing  to  the  defects  existing  on  same."    On  the  25th  Sep- 
tember the  Defendant's  solicitors  wrote  the  Plaintiff'?  soli- 
citors— "  Under  the  contract  the  purchaser  is  entitled  to 
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—      Q 

As  between  k3UIT  by  vendor  against  purchaser  for  specific  perform- 
purchaser,  a      *°®®  ^^  ^  contract  for  the  sale  of  land  in  Melbourne.    The 

doubt  upon  a  Plaintiff  was  mortgagee  of  the  land,  with  power  of  salo. 
title  makes  it  -r^i  .     ./» 

bad.    The         Default  having  been  made  by  the  mortgagor,  the  Plaintiff 

Court  wiU  not  caused  the  land  to  be  put  up  for  sale  by  auction,  on  the 
solve  such  a  r         r  ^  i 

doubt,  in  a  3rd  September,  1868,  subject  to  certain  conditions  of  sale, 
vendor  for^  which,  SO  far  as  material  to  this  suit,  are  fully  stated  in 
specific  per-       His  Honor's  judgment.     The  Defendant  became  the  pur-         1 

formance,  in  ^ 

which  the  chaser  at  the  sale,  for  the  sum  of  £600  ;  signed  a  contract 

Srdoubtf^^  °^  purchase,  subject  to  the  conditions  of  sale ;  paid  £300 

claim  is  un-  In  cash,  and  accepted  the  vendor's  draft  for  the  balance  of 

represented.  ^j^^  purchase  money,  and  interest,  at  six  months  after  date. 

8emble,tha.t 
iivhei*e  a  wife 
joins  her  "^^^  ^^°^  ^^^^  ^^^f  ^^  -^^^^  January,  1841,  granted  by  the 

husband  in  a      Crown  to  S,  J.  Brown,  who  was  married  before  1st  Jan- 
mortgage  to 
bar  dower,  the  uary,  1837.     On  Q2nd  September,  1842,  a  mortgage  deed 

cl?arlv°indi-  ^^  executed  between  S.  J.  Brown  and  Eliza  his  wife  of 
eating  her  the  one  part,  and  U,  Pohle  of  the  other  part,  whereby  S.  J, 
ment  of  dower  Brawn  granted,   bargained,    sold,   and    released,    and  E, 

m  his  favor.  Brown  remised  and  released,  unto  Pohle  (inter  alia)  the 
she  IS  entitled  ^ 

to  redeem  the  land    in    question,  subject  to  a  proviso  for   redemption, 

naortgage.  ^^^  upon  payment  by  Brown^  his  heirs,  executors, 
administrators,  or  assigns,  to  Pohle,  his  executors 
or  administrators,  Pohle,  his  heirs  or  assigns,  should 
convey  or  assure  the  land  in  such  manner  as  Brown,  his 
heirs,  executors,  administrators,  or  assigns  should  direct. 
This  deed  was  duly  executed  and  acknowledged  by  Mrs. 
Brown.  By  an  indenture  of  the  18th  June,  1844,  between 
S,  J.  Brown  of  the  first  part,  and  Pohle  of  the  second  part, 
and  a  dower  trustee  of  the  third  part,  after  reciting  the 
mortgage  of  1842,  and  that  the  principal  money  thereby 
secured,  with  an  arrear  of  interest,  was  then  due  upon 
the  mortgage.  Brown,  in  consideration  of  such  principal 
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moBej  and  interest,  granted  and  released  to  Pohle,  on  the 
common  dower  uses,  all  the  Isuid  mortgaged,  freed  from 
all  equity  of  redemption  under  the  mortgage.  The  sub- 
sequent title  was  then  traced  from  Pohle  to  the  Plaintiff, 
as  mortgagee  of  one  Wliits. 


1869. 

HOYLB 

V, 

Edwards. 
Statenent, 


On  the  11th  September,  1868,  the  Defendant's  solicitors 
delivered  to  the  Plaintiff's  solicitors  certain  requisitions 
upon  the  title  (inter  alia). — "  (6)  We  require  the  right  to 
dower  of  the  wife  of  the  Crown  grantee,  S.  J.  Broxtm,  to  be 
properlj  released."    On  the  15th  September  the  Plaintiff's 
solicitors  replied  {inter  alia). — "  (5)  This  has  evidently  been 
released  by  the  mortgage  to  Pohle"     On  the  18th  Septem- 
ber the  Defendant's  solicitors  wrote  insisting  on  the  objec- 
tion, and  also  on  other  minor  objections  raised  by   the 
requisitions  and  subsequently  removed  by  the   vendor's 
solicitors,  and  concluded — "  Subject  to  the  above  we  accept 
the  title,  and  are  ready  to  pay  cash   and  complete  the 
matter."     The  Plaintiff's  solicitors,  on  the  same  day,  re- 
plied— "  We  fear  that  we  shall  be  unable  to  comply  with 
your  6th  requisition.     The  conveyance  from  Brawn  is  now 
twenty-four  years  old,  and  Mrs.  Brown's  contingent  right 
to  dower  over  the  equity  of  redemption  must  be  small 
indeed,  and  it  will  be  for  you  to  consider  whether  the 
requisition  is  worth  insisting  on."     On  the  23rd  Septem- 
ber the   Defendant's   solicitors  wrote   to   the    Plaintiff's 
solicitors  that  the  purchaser  declined  to  take  the  title,  and 
requesting  the  return  of  the  £300  deposit,  and  the  cancel- 
lation of  the  contract.     On  the  same  day  the  Plaintiff's 
solicitors  wrote  the  Defendant's  solicitors — "  Our  client 
will  comply  with  your  5th  requisition,  and  obtain  a  release 
of  Mrs.  Brown's  right  to  dower ;"  in  reply  to  which  the 
Defendant's  solicitors  wrote — "  Your  answer  of  this  date  is 
too  late,  Mr.  Edwards  having  decided  not  to  take  the  title, 
owing  to  the  defects  existing  on  same."    On  the  25th  Sep- 
tember the  Defendant's  solicitors  wrote  the  Plaintiff's  soli- 
citors— "  Under  the  contract  the  purchaser  is  entitled  to 
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have  his  conveyance  executed  in  escrow,  and  this  cannot  be 
done  because  you  are  not  ready  with  your  title,"  and  again 
demanding  the  return  of  the  deposit.  The  Plaintiff's  soli- 
citors, on  the  same  day,  replied — "We  are  prepared  to 
execute  the  conveyance  in  escrow  whenever  tendered  to 
us  ;"  and  on  the  same  day  the  Defendant's  solicitors  again 
wrote — "  We  will  send  draft  if  you  inform  us  that  the 
defects  are  remedied.  We  wait  reply  to  know  this  till 
noon  to-morrow."  On  the  26th  September  the  Plaintiff's 
solicitors  wrote — "  In  reply  to  your  letter  of  yesterday,  we 
beg  to  say  that  your  requisitions  have  not  been  complied 
with,  because  sufficient  time  has  not  been  allowed  for 
doing  so.  We  can  only  repeat  that  the  objections  will  be 
removed  within  a  reasonable  time."  In  reply  to  this  the 
Defendant's  solicitors,  on  the  28th  September,  wrote — 
'*  We  have  seen  Mr.  Edwards,  who  declines  to  wait  while 
the  title  is  being  put  right,  and  insists  upon  a  return  of 
the  deposit."  On  the  same  day  the  Plaintiff's  solicitors 
replied  they  were  taking  steps  to  remove  the  Defendant's 
objections ;  but  on  the  1st  October  the  Plaintiff's  solicitors 
wrote  the  Defendant's  solicitors — "  In  the  correspondence 
between  us  it  seems  to  have  been  assumed  that  Mrs. 
Brown  was  entitled  to  dower,  and  on  this  assumption  we 
undertook  to  have  the  dower  released.  On  further  con- 
sideration we  are  satisfied  that  no  such  right  to  dower 
exists,  and  the  title  is  perfect  as  it  now  stands."  Subse- 
quent correspondence  ensued  between  the  solicitors  upon 
the  point,  and  on  the  15th  October  the  Defendant's  soli- 
citors wrote,  offering  to  submit  the  point  to  one  Counsel 
to  be  mutually  agreed  upon,  and  that  each  party  should 
be  bound  by  his  opinion.  This  was  declined,  and  the 
purchaser  having  commenced  an  action  against  the  auc- 
tioneers, for  recovery  of  the  deposit,  this  suit  was  insti- 
tuted on  the  23rd  October. 


The  Bill  having  stated  the  contract,  requisitions,  replies, 
and    the    foregoing    correspondence    insisted   ''that    as 
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Brown  was  married  before  the  Ist  January,  1837,  there  was 
no  title  to  dower  in  his  widow  out  of  the  said  purchased 
lands,"  and  prayed  for  a  declaration  that  the  Defendant 
had  accepted  the  title — for  specific  performance — for  an 
injunction  to  restrain  the  action  at  law — and  that  the 
Defendant  might  pay  the  costs  of  the  suit. 


1869. 


StcUement. 


Mr.  Forster  and  Mr.  Holroyd  for  the  Plaintiflf. — The 
Defendant,  by  the  letter  of  the  18th  September,  1868, 
accepted  the  Plaintiff's  title,  subject  to  certain  objections 
therein  specified ;  all  of  which  were  removed  prior  to  the 
institution  of  this  suit,  except  the  one  as  to  Mrs.  Brown's 
dower.  This  objection  is  not  a  valid  one,  for  Mrs.  Brown 
is  not  entitled  to  dower.  By  the  mortgage  of  23nd  Sep- 
tember, 1842,  PokU,  got  in  the  whole  legal  estate,  includ- 
ing Mrs.  BrowfCs  dower,  which  put  an  end  to  her  right  of 
dower  out  of  the  legal  seisin.  After  that,  her  husband  was 
only  possessed  of  the  equity  of  redemption  ;  and  inasmuch 
as  Mrs.  Brown  was  married  before  Ist  January,  1837,  she 
was  not  entitled  to  dower  out  of  an  equitable  interest.  In 
Banks  V.  Sutton  ie)  it  was  held  that  a  widow  was  entitled  to 
dower  out  of  a  trust  estate,  but  that  case  has  not  since 
been  followed,  and  has  in  fact  been  overruled  by  the  more 
recent  authorities.  In  WUliams  v.  Lambe  (/)  it  was  held 
that  where  the  husband  had  mortgaged  in  fee  before 
the  marriage,  the  wife  was  not  entitled  to  dower ;  and 
the  same  principle  applies  to  a  mortgage  after  marriage, 
in  which  the  wife  joins  for  the  purpose  of  barring  her 
dower.  Fisher  on  Mortgages,  2nd  ed.,  p.  307,  citing 
Powell  on  Mortgages,  p.  286,  n.  s,  D'Arctf  v.  Blake  (g). 
Even  if  the  Court  should  be  of  opinion  that  Mrs.  Brown 
is  entitled  to  dower,  the  Plaintifif  is  entitled  to  a  rea- 
sonable time  to  get  in  her  dower.  Coffin  v.  Cooper  (h) ;  and 
if  a  reference  is  made  as  to  title,  it  will  be  sufficient  if  he 
can  shew  a  complete  title  in  the  Master's  office,  Langford 


Argument. 


(e)    2P.  Wms.,  714. 
(/)  8  Bro.,  C.  C,  264. 


(g)    2  Scb.  &  Lei,  386. 
[h)    14Vei.,  205. 
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V.  Pitt  (j) ;  and  even  after  report,  the  Court  will  give 
time  to  remove  objections,  Portman  v.  Mill  (k),  Edwards  v. 
Wickwar  (Z).  We,  however,  submit  that  the  Defendant  has 
accepted  the  title,  and  ask  a  declaration  to  that  effect ,  and 
an  immediate  Decree  to  complete  the  purchase. 


Mr.  J.  W,  Stephen  and  Mr.  Webb  for  the  Defendant. — 
The  onlj  question  to  be  determined  is  as  to  Mrs. 
Broum's  right  to  dower.  A  married  woman  joining 
in  a  mortgage  of  her  husband's  real  estate,  for  the 
purpose  of  barring  her  dower,  only  bars  it  pro  tanto, 
and  she  still  remains  entitled  to  her  dower,  subject 
to  the  mortgage.  Dolin  v,  Coltman  (m),  Innes  v.  Jack- 
son (n).  Where  upon  a  mortgage  the  equity  of  re- 
demption is  reserved  so  as  not  to  follow  in  terms  the 
state  of  the  title  before  the  mortgage,  the  title  to  the 
equity  of  redemption  will  not  thereby  be  altered,  unless 
there  is  a  strong  indication  of  intention  to  alter  the  beni- 
ficial  ownership  of  the  equity  of  redemption,  Clarke  r. 
Burgh  (o),  Whiibread  v.  Smith  (p)^  Pigott  v,  Pigott  (q) ;  and 
this  principle  has  been  held  to  apply  to  the  case  of  a  wife 
concurring  in  a  mortgage  of  lands  in  which  she  has  a 
right  to  dower.  Coote  on  Mortgages ^  624,  Jackson  v.  Par- 
ker (r).  No  doubt  the  opinions  of  eminent  conveyancers 
upon  the  point  under  discussion  have  been  divided,  and 
several  opinions  on  either  side  will  bo  found  collected  in 
4  Jarm.  Byth,  1st  ed.,  178  et  seq.  Dolin  v.  Coltman  and 
Jackson  v,  Parker  are,  however,  distinct  authorities  in 
favour  of  the  wife's  right  to  dower,  and  the  latter  is  cited 
and  approved  of  in  Jackson  v.  Innes  (s),  and  the  same  view 
is  adopted  by  Mr.  Jacob  (t).  The  Plaintiff  is  not  now 
entitled  to  time  to  get  in  the  dower;  for  he  does  not  by  his 


0)  2  P.  Wms.,  630. 

(k)  IR.  AM.,  696. 

(I)  L.  R.,  1  Eq.,  403. 

(w)  1  Vern.,  294. 

(»)  leVes.,  167,870;  S.  C,  1 

Bligh,  104. 

(o)  2  Coll.,  227. 


(p)  3  DeG.  M.  &  G.,  727. 
(q)    L.  R.,  4  Eq.,  549. 
(r)   Amb.,  687. 
(*)     1  Bligh.,  123. 
(t)    1  Rop.,  H.  &  W.,  537,  cited 
in  1  Bright,  H.  &  W.,  525. 
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Bill  make  a  case  of  a  defect  in  title  which  can  be  removed, 
but  seeks  to  force  the  title  as  it  is  on  the  purchaser,  treat- 
ing the  objection  as  altogether  unfounded.  Even  if  Mrs. 
Brown  were  now  willing  to  concur  in  the  sale,  the  Plaintiff 
cannot  compel  the  Defendant  to  complete  his  purchase 
under  the  original  contract,  which  was  with  the  Plaintiff 
only,  and  not  with  Mrs.  Browrif  for  there  is  no  mutuality. 
Suffd.  V.  &  P.,  14  ed.,  217,  citing  Noel  v.  Hoy  (v). 
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Mr.   Forster,  in  reply,  cited    Heather  v.  0*Neil  (w)  and 
AtkUuon  17.  Smith  (x). 

Cur.  adv.  vtdt. 


Mb.  Jostice  Molbsworth  : — 

This  case  involves  a  question  of  title  to  certain  premises 
in  William  street,  Melbourne.  Mr.  Broitn  was  seised  of  them, 
being  a  man  married  before  1st  January,  1837,  so  that  his 
wife's  dower  attached.  On  the  23nd  September,  1842,  he 
mortgaged  them  and  other  property,  his  wife  legally 
joining  in  the  Conveyance,  to  secure  £1,300  to  Mr.  Pohle; 
the  clause  of  redemption  being  that,  upon  payment  by 
Brown,  his  heirs,  executors,  administrators,  or  assigns, 
Pohle  should  convey  according  to  the  direction  of  Brown 
his  heirs,  executors,  administrat^i's,  or  assigns.  There 
being  a  large  arrear  of  interest  due  upon  this  mortgage, 
Brown  agreed  to  release  the  equity  of  redemption  to  Pohle 
in  consideration  of  the  principal  and  interest  due,  and  this 
agreement  was  carried  out  by  indenture,  18th  June,  1844. 
By  mesne  assignments  Pohle's  estate  in  the  premises 
became  vested  in  Mr.  White,  who,  11th  September,  1856, 
mortgaged  to  the  Plaintiff,  Mr.  Hoyle,  with  power  of  sale. 
This  mortgage  money  being  unpaid.  Plaintiff  caused  the 
premises  to  be  sold  by  auction,  and  the  Defendant,  Mr. 
Edwards,  purchased  for  £600. 

(e)  V.  C,  28  Feb.,  1820,  M.S.  (to)  2  DeG.  &  J.,  899. 

(x)    8  BeG.  &  J.,  186. 
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A  contract  in  writing  was  executed  by  the  auctioneer,  as 
agent  of  the  Plaintiff  and  the  Defendant,  on  the  3rd 
Heptember,  1868,  with  the  following  conditions : — That 
the  Defendant  should  pay  half  cash,  half  bill  at  six  months' 
with  interest  at  eight  per  cent.,  and  complete  his  purchase 
on  the  bill  becoming  due,  but  should  be  entitled  to 
possession  on  accepting  title;  and  if  from  any  cause 
whatsoever  his  purchase  should  not  be  completed  at  the 
time  specified,  he  should  pay  interest  on  unpaid  purchase 
money  at  ten  per  cent,  without  prejudice  to  the  Plaintiff's 
right  to  make  void  the  sale,  resell  the  property,  or  claim  a 
forfeiture  of  the  deposit  money,  if  he  should  think  fit 
That  all  deeds  in  possession  of  Plaintiff  should  be  pro- 
duced to  the  Defendant  on  application  within  ten  days, 
and  the  Defendant  should  within  twenty-one  days  deliver 
to  the  Plaintiff's  solicitor  a  statement  in  writing  of  all 
objections  and  requisitions  to  or  on  the  title — all  objections 
and  requisitions  not  so  delivered  to  be  considered  as 
absolutely  waived.  That  if  the  Defendant  should  make  an 
objection  or  requisition  which  the  Plaintiff  should  be 
unable  or  unwilling  to  remove  (which  right  of  election  the 
Plaintiff  absolutely  reserved  to  himself),  the  Plaintiff 
might  (whether  he  should  have  attempted  to  remove  such 
objection,  or  to  comply  with  such  requisition,  or  not) 
at  any  time  annul  the  sale,  and  repay  the  Defendant  the 
amount  of  his  purchase-money  in  full  satisfaction  of  all 
claims  and  demands  whatsoever  of  the  Defendant,  without 
interest,  costs  or  damages  of  any  description.  That  all 
copies  of  deeds  or  documents,  whether  in  the  Plaintiff's 
possession  or  not,  which  might  be  required  for  verifying 
the  abstract,  and  the  production  of  documents  not  in  the 
Plaintiffs  possession,  should  be  procured  at  the  Defendant's 
expense.  That  time  should  be  considered  the  essence 
of  the  contract.  That  the  tenant  should  have  six  weeks 
allowed  to  remove.  That  the  Defendant  should  be 
entitled  to  have  a  conveyance  executed  to  him  in  escrow 
on  his  accepting  title.     Nothing  but  experience  has  led 
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me  to  suppose  that  purchasers  of  ordinary  intelligence 
could  be  found  to  enter  into  such  bargains.  The  seller 
generally  knows  something  of  his  title,  the  purchaser 
nothing.  If  the  purchaser  finds  the  title  bad  after  delay* 
he  has  to  pay  all  the  costs  of  investigation,  which  are  all 
thrown  on  him.  He  is  left  to  bear  the  loss  of  his  costs 
and  interest.  If  the  title  is  bad,  but  curable,  the  seller 
may  consider  whether  it  is  more  for  his  interest  to  cure  it, 
and  hold  the  purchaser  to  his  bargain,  or  to  rescind. 
Everything  the  purchaser  has  to  do  as  to  title,  objecting, 
Ac.,  is  to  be  done  in  narrow  prescribed  time  (time,  the 
essence  of  the  contract),  or  objections  waived.  For  every- 
thing the  seller  has  to  do,  satisfying  objections,  <&c.,  no 
time  is  fixed,  so  it  is  left  to  the  vagueness  of  a  reasonable 
time. 
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The  Defendant's  solicitor  on  the  11th  September,  1868» 
made,  among  other  requisitions  of  title  now  immaterial  to 
consider,  one  "  We  require  the  right  of  dower  of  the  wife 
of  the   Crown   grantee,   8,   G.   Brown,    to    be    properly 
released."    A  correspondence  ensued  between  the  solici- 
tors upon  this.     The  Plaintiffs  solicitors  at  first  answered 
that  the  dower  was  released  by  the  mortgage  to  PohU; 
then  that  they  feared  they  could  not  comply  with  the 
requisition,  and  the  contingent  right  to  dower  must  be 
small,  and  leaving  it  to  Defendant's  solicitors  to  consider 
whether  the  requisition   was  worth   insisting  on.     The 
Defendant  then,  23rd  September,  declined  to  take  the  title, 
and  the   Plaintiffs   solicitors   at   same   time  stated  they 
would  comply  with  the  requisition,  but  the  Defendant's 
solicitors  persisted  in  declining  the  title.     The  solicitors 
then  got  into  a  correspondence  as  to  the  execution  of  a 
conveyance    in    escrow,   and    difficulties    about   it,   but, 
25th  September,   the   Defendant's  solicitors   treated   the 
contract  as  pending  if  the  requisition  was  complied  with. 
On  the  26th,  Plaintiff's  solicitors  replied  that  the  objection 
would  be  removed  in  a  reasonable  time.  On  28th  September, 
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the  Defendant  refused  to  be  delayed,  and  rescinded.  The 
objection  was  of  title,  not  conveyance,  but  related  to  a 
matter  of  small  comparative  value,  and  the  Plaintiff  should 
have  a  reasonable  time  to  remove  it ;  so  that  at  this  stage 
of  the  proceedings,  the  Defendant  veas,  I  think,  all 
wrong.  But  the  correspondence  between  the  solicitors 
continued.  On  the  1st  October,  1868,  the  Plaintiff's 
solicitors  wrote  that  in  the  previous  correspondence  it  was 
assumed  that  Mrs.  Brown  was  entitled  to  dower,  and  on 
that  assumption  they  undertook  to  have  the  dower  re- 
leased; on  further  consideration  they  were  satisfied  no 
such  right  existed.  On  2nd  October,  the  Defendant's 
solicitors  required  the  return  of  deposit ;  but  by  another 
letter  of  the  same  date,  invited  discussion  as  to  the  law 
about  dower.  The  correspondence  went  on  as  to  other 
objections,  but  the  defendant  had  demanded  the- deposit 
and  bill  from  the  auctioneer,  and  had  commenced  an 
action  against  him.  There  were  some  proposals  after- 
wards for  adjustment  from  the  Defendant's  to  the  Plain ti.Ts 
solicitors  which  make  me  think  that  the  Defendant  was 
not  then  an  unwilling  purchaser,  if  he  got  a  good  title. 
But  this  bill  was  served  23rd  October.  It  insists  that, 
under  the  conditions.  Defendant  could  make  no  new 
objection  or  requisition ;  it  states  that  the  Plaintiffs 
solicitors  obtained  the  opinion  of  counsel  that  Mrs.  Brown 
was  not  entitled  to  dower,  and  that  on  the  drd  and  5  th  of 
October  the  Defendant's  solicitor  concurred  in  that  view 
(of  which  latter  no  evidence  has  been  given).  The  bill 
prays  a  declaration  that  the  Defendant  has  accepted  the 
title,  and  should  be  ordered  specifically  to  perform  the 
agreement,  and  be  restrained  by  injunction  from  prosecut- 
ing the  action  against  the  auctioneer — costs  and  general 
relief. 


As  to  Mrs.  Broicn's  right  to  dower,  it  is  a  point  highly 
controverted  among  conveyancers,  whether  if  a  wife  joins 
her  husband  in  a  mortgage  to  bar  dower  by  a  deed  not 
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clearly  indicating  her  total  renouncement  of  it  in  his 
favor,  she  is  entitled  to  redeem  the  mortgage.  The 
opinions  of  text  writers  on  conveyances  are  divided.  One 
decision,  Dolin  v.  CoUman  (y),  appears  with  the  wife ;  so  a 
dictum  of  Lord  Redesdale  in  Jackson  v.  Innes  (z),  embracing 
several  matters;  referred  to  with  approbation,  not  dis- 
tioguishing  this  matter  by  F.  C.  Knight  Bruce,  in  Clark  v. 
Burgh  (a).  I  have  not  been  referred  to  any  decision  or 
judicial  dictum  the  other  way.  I  cannot  certainly  say,  in 
this  state  of  authority,  that  her  power  of  redemption,  she 
surviving  her  husband,  is  no  defect  of  title.  Even  the 
House  of  Lords,  in  Blosse  v,  Clanmorris  (6),  ha?  decided  that 
a  doubt  upon  title  makes  it  bad  ;  and  would  not  solve  the 
doubt  in  a  suit  between  seller  and  purchaser,  in  which 
the  person  having  the  doubtful  claim  was  unrepresented. 
The  mortgagee,  Pohie,  might  have  satisfied  his  demand 
in  other  w^ays — foreclosure  or  sale — so  as  to  get  rid  of 
Mrs.  Brown* 8  claim  to  dower ;  but  he  took  the  course  of 
purchasing  the  equity  of  i-edemption  from  her  husband, 
and  can  stand  in  no  better  position  than  he  would.  The 
claim  to  dower,  if  established,  would  be  of  very  trivial 
value,  but  a  trivial  debateable  right  of  the  kind  is  a  blot 
upon  title ;  and  if  the  Defendant  submitted  to  take 
the  title  with  that  blot  he  would  be  subjected  to  litigation: 
and  if  he  wanted  to  resell,  he  would  be  obliged  to  submit 
to  the  inconvenience  either  of  buying  Mrs.  Brown's  claim, 
or  selling  with  a  condition  that  the  purchaser  should  take 
the  title  subject  to  that  objection. 
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This  bill  is  filed  insisting  that  the  title  is  good,  the 
only  objection  urged  in  time  being  bad ;  it  seeks  no 
alternative.  I  hold  the  title  bad,  and  should  at  all  events 
make  the  plaintiff  pay  the  costs  of  suit.  His  counsel  at 
the  hearing  seeks  a  reference  as  to  title.  There  is  nothing 
to  refer.    I  agree  with  the  bill  so  far.     I  have  merely  to 


(y)    1  Vera.,  294. 
(«)    IBli.,  126. 


(a)  2  Col.,  227. 

(b)  8  Bli.,  62. 
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decide  upon  one  point.  I  have  liesitated  whether  I  shoald 
say  that  if  the  release  of  Mrs.  Brown  were  procured  within  a 
limited  time  by  the  Plaintiff,  the  sale  should  be  completed. 
I  am  influenced  against  this  by  the  form  of  the  contract, 
unequally  stringent  and  unfair  on  matters  of  which  the 
bill  seeks  the  benefit.  The  Plaintiff  was  entitled  to  a 
reasonable  time  to  remove  the  objection,  from  1st  October 
to  the  filing  of  the  bill.  In  the  frame  of  his  bill  he  insisted 
only  that  the  objection  was  invalid.  The  reasonable  time 
for  removing  the  objection  had  passed,  22nd  March,  when 
I  heard  the  cause.  Even  then  the  Plaintiff  did  not  offer 
to  undertake  to  remove  the  objection  within  a  limited 
time;  he  wanted  to  carry  on — he  loose,  the  Defendant 
fast — so  that  he  might  consider  whether  it  would  be  more 
for  his  interest  to  pay  for  a  release  to  Mrs.  Brown,  and 
force  a  completion  of  the  purchase,  or  allow  it  to  be 
rescinded.  Partly,  perhaps,  from  the  frame  of  the  suit, 
without  an  alternative,  I  am  not  furnished  by  the  Defen- 
dant with  materials  for  dealing  equitably  between  the 
parties,  compensation  for  delay,  costs  occasioned  by  the 
defect  of  the  title,  and  adjustment  of  intermediate  profits, 
against  interest.  I  have,  on  the  whole,  concluded  to 
dismiss  the  bill  with  costs. 

Bill  dismissed  with  costs. 


s, 
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1869. 
STODAET  V.  STODART.  JfoJ^^TiTlS. 

April  16. 


^UIT  to  administer  the  real  and  personal  estate  of  J.  D.  i9.  died  leaving 

Stodart,  deceased.     The  deceased,  by  his  will,  after  giving  p^g^^  estate 

his  furniture  to  his  wife,  gaye,  devised  and  bequeathed  all  which  he 

his  real  and  residuary  personal  estate  to  his  wife  and  beqaeathed  to 

brother  (who  were  also  appointed  executrix  and  executor),  trustees  for 

^  ^^  '    the  benefit  of 

Upon  trust  to  pay  the  income  to  his  wife  during  widow-  his  wife  and 

hood,  and  after  her  decease  or  marriage,  in  trust  for  his  ^^^^'J-  J*J® 

°  '  personal  estate 

children  equally  as  tenants  in  common,  whom  failing  upon  was  insof- 
trast  to    sell  and   convert  and  stand  possessed   of  the  m*^ent  of°d5)te! 

proceeds  in  trust  for  his  next  of  kin.     The  will  contained  Decree  made 
,  ,  in  a  friendly 

a  provision  that  if  the  income  of  the  testator's  real  and  administration 

residuary  personal  estate  should  be  inadequate  for  the  f^^*'  authons- 
'^    f  ^  ing  money  for 

proper  maintenance  and  support  of  his  wife  and  children  the  payment 

duringtheirminority,  the  trustees  might  in  their  discretion  ^g^dby  ^   ^ 

apply  the  whole  or  any  part  of  the  corpuz  of  the  residuary  mortgage  of 

personal  estate  for  such  purpose.      The  testator  died  on  ^th  or  with-' 

12th  June,   1867,   leaving   a  widow   and  several   infant  o«t  power  of 

sfliie,  ai  tne 
children.       The  personal ,  property   was   insufficient  for  discretion  of 

payment  of  the  testator's  debts,  but  there  was  considerable  *^®  Master, 
real  estate.     The  present  bill  was  filed   by  the  infant 
children  against  the  executrix  and  executor,  and  prayed 
that  if  necessary  a  competent  part  of  the  real  estate  might 
be  sold  or  mortgaged  for  payment  of  the  testator's  debts. 

Mr.  WM  for  the  Plaintiffs.  It  is  desired  that,  instead 
of  the  real  estate  being  sold,  a  mortgage  of  it  should  be 
authorised,  as  being  most  beneficial  to  those  entitled  under 
the  will.  In  Walker  v.  Hogan  (c)  it  was  held  that  this 
Court  did  not  possess  the  power  of  authorising  mortgages 
of  infants'  estates  for  payment  of  debts ;  but  since  that 
case  was  decided  the  "  Real  Property  Act"  No.  218,  sec.  147, 
has  been  passed,  which  appears  to  recognise  such  a  power 
in  the  Court,  although  it  does  not  expressly  confer  it. 

(c)    Ante,  VoL  I.,  Eq.,  88. 

V.  W.  *  a'b.      vol.  VI. — BQ.  F 
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1869.  Mr.  Molesworth,  for  the  Defendants,  concurred  in  the 

Stodast      advisahilitj  of  the  money  heing  raised  hy  mortgage. 

V, 

Stpdabt. 
Mr.  Justice  Molesworth. — I  will  direct  the  money  to 

uagmen .  ^^  raised  by  mortgage ;  but  I  am  not  disposed,  unless 
authorities  can  be  produced  upon  the  point,  to  authorise 
the  insertion  of  a  power  of  sale  in  the  mortgage,  without 
the  express  authority  of  the  Legislature.  Mortgages  are 
now  prepared  in  a  way  that  I  think  unreasonable ;  the 
provision  as  to  sale,  giving  mortgagees  offensive  and  dicta- 
torial powers. 


March  18.         Mr.  Wehh  now  cited,  in  support  of  the  insertion  of  a 
Argwment,     P^^cr  of  sale  in  the  mortgage,  RussdL  v.  Plaice  (d),  Selhy  v. 
Cowling  (s),  and  Bridges  v.  Longman  (/). 

Cur.  adv.  vuU, 


April  16.  Mr.  Justice  Molesworth. — In  this  case  I  will  make  the 

Judament      ^Gcree  authorising  the  money  to  be  raised  by  mortgage, 

with  or  without  power  of  sale,  at  the  discretion  of  the 

master.      The  master  must  make  the  best  bargain  he  can 

for  the  parties. 


{d)    ISBeav.,  21.  (e)    23  Beav.,  418. 

(/)  24/6.,  29. 
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1869. 

SAWYERS  V.  KYTE.  A^Mui^i4^ 

n.  — 

XJY  indenture  of  settlement  of  the   6th   May,   1866,    IT.,  by  her 
executed  in  contemplation  of  the  marriage  of  Mr8.  Bacliel  her  r^Und" 
Sawyers,  a  widow,  with  Mr.  John  WaUon,  Mrs.  Sawyers  cpn-  personal  estate 
Tejed  certain  real  and  personal  estate  to  Messrs.  W,  M,  g^X^  and  con- 
TumbuU  and  Ambrose  Kyie,  upon  trust  for  her  separate  use  version,  and 
for  life,  with  remainder  as  she  should  hj  deed  or  will  "uponGovern- 
appoint.    On  6th  May,  1856,  the  marriage  was  solemnised.  ^^^^  ^.^ 
Sabsequently  TumhuU  resigned  his  trusteeship,  and  Mr.  or  upon  the 
-Ro^  Dunn  was   duly  appointed  a  new  trustee  in   his  orYeoirities' 
stead.     On  S6th  May,  1868,  Mrs.  TTotson  made  her  will,  ofanyincor- 
whereby,  after  reciting  the  settlement  and  that  certain   company  pay- 
lands  other  than  those  comprised  in  the  settlement  stood  HI?  "■  <lividend." 

^  The  trustees 

limited  to    such    uses  as    she    should    notwithstanding   advanced 

coverture  by  deed  or  will  appoint,  and  also  that  126  shares  j^gets^to  V 
in  the  £ank  of  Victoria  were  then  standing  in  the  names   on  his  promis- 
of  A'^toand  Dunn,  and  were  held  by  them  in  trust  for  such  and  alleged*  ^' 

person  or  persona  as  she  should  notwithstanding  coverture   *^*^  *^®y  ^^^ 
,     -  so  in  con- 

by  deed  or  will  appoint,  she  appointed   and   also  gave,   sequence  of  a 

devised,  and  bequeathed  to  Ambrose  Kyte,  William  Gilmore,  pr®^?'^* 

and  George  Henry  '^ilUams  all  her  real  and  personal  estate   the  testatrix 

and  the  said  lands  and  shares  upon  trust  for  sale  and  con-  ', ,    , 

^  Held,  that 

version,  and  after  payment  thereout  of  her  funeral  and   this  was  a 

testamentary  expenses,  and  the  debts  owing  from  her  or  her  ^""^hich™^* 

separate  estate,  and   certain  legacies   and  annuities,  to  the  trustees 

invest  the  proceeds  "  in  the  name  or  names  of  them  the  " 

said  Ambrose    KyU     William    Gilmore    and    George  Henry       A  misappli- 

WUUams    or   the  survivors  or  survivor  of  them   or  the  ^^^^^  fy^^ 

executors  or  administrators  of  such  survivor  in  or  upon  does  not 

warrant  an 
account  with 
vilfiil  defiudt  against  the  trustees. 

Persons  dealing  with  executors  who  are  also  trustees,  are  not  bound  to  inauire 
whether  the  executorship  has,  or  should  have  been,  turned  into  a  trusteeship ;  and  are 
therefore  not  liable  for  parting  with  the  assets  to  one  only  of  three  executors  and 
trustees,  by  whom  they  are  afterwards  misapplied,  without  the  knowledge  of  his  oo- 
^eeutors  and  trustees. 

f2 


statement. 
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Government  or  real  securities  in  the  colony  of  Victoria  or 
in  or  upon  the  shares  stocks  or  securities  of  any  company 
incorporated  hy  Royal  Charter  or  Act  of  Parliament  or  of 
the  Colonial  Legislature  and  paying  a  dividend  ^iih 
power  to  vary  or  transpose  such  securities  respectively  into 
or  for  others  of  the  same  or  a  like  nature,"  and  to  hold  the 
trust  moneys,  securities,  and  premises  in  trust  for  all  her 
children  in  equal  shares,  and  as  to  the  shares  of  daughters 
for  their  sole  and  separate  use  for  life,  with  remainder  to 
their  children  ;  and  she  appointed  Kyte,  GrUmore,  and 
Williams  executors.  By  a  codicil  dated  the  28th  May, 
1858,  the  testatrix  declared  that  the  aforesaid  trust 
hy  her  will  created  for  her  children,  should  extend  to 
any  child  or  children  she  might  have  hy  her  then 
husband  Watson  equally  with  her  children  by  her  late 
husband. 

The  testatrix  died  on  the  28th  April,  1869,  leaving  three 
children  by  her  former  husband  (MartJia,  Mary,  and  John), 
and  one  child  by  her  then  present  husband  fRacIiel),  and 
her  husband,  surviving  her.  The  executors  all  proved  the 
will,  and  entered  into  possession  of  the  real  and  personal 
estate,  and  made  payments  to  those  beneficially  interested 
under  the  will  of  portions  of  the  income  of  their  shares, 
KyU  taking  the  principal  management  as  acting  executor. 
He  from  time  to  time  furnished  accounts  to  the  cestuis  que 
trustent,  purporting  to  shew  his  dealings  with  the  trust 
property,  but  these  being  in  themselves  contradictory  and 
unsatisfactory,  the  present  suit  was  instituted  on  behalf  of 
John  Sawyers,  the  infant  son  of  the  testatrix,  against  Kyte 
and  Dunn,  as  trustees  of  the  settlement,  Kyte,  OUmore,  and 
Williams,  as  executors  and  trustees  of  the  will,  Martha 
Smith  (formerly  Martha  Sawyers),  Mary  Smith  (formerly 
Mary  Sawyers),  and  their  respective  husbands,  and  Eachel 
Watson,  for  an  administration  of  the  estate  of  the  testatrix, 
and  for  accounts  both  under  the  settlement  and  the 
will. 
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The  Bill  charged  that  Kyte,  as  the  principal  acting 
executor,  had    received    assets    to    a  very   considerable 
amoant,  and  that,  after  payment  of  all  funeral  and  testa- 
mentary expenses  and  debts,  a  balance  of  £15,000  and 
upwards  remained  in  his  hands,  and  had  been  by  him 
employed  in  his  own  affairs  and  business,  or  converted  to 
his  own  use,  and  upon  which  he  ought  to  be  charged  with 
interest,  but  that  nevertheless  in  the  accounts  furnished 
bj  KyU  it  was  represented  that  the  banking  account  of  the 
executors  was  overdrawn,  and  the  estate  was  charged  with 
interest  upon  such  overdraft,  and  that  Kyte  also  charged 
the  estate  .with  interest  upon  alleged  advances  by  him  to 
the  estate.      The  Bill  also  made  a  charge  of  wilful  default 
or  neglect  against  KytCj  Gilmore,  and  Williams,  and  specified 
the  following  as  particular  instances  : — That  a  mortgage 
debt  of  £2,500  due  by  the  Defendant   Williams  to  the 
testatrix  at  her  death  had  been  allowed  to  remain  out- 
standing long  after  it  became  due  ;  that  a  large  arrear  of 
interest  upon  it  had  accrued ;  that  the  property  mortgaged 
was  an  insufficient  security,  and  that  no  steps  had  been 
taken  to  enforce  payment  by  Williams.      That  a  sum  of 
£1,100  stated   in    the  balance  sheet    furnished   by  the 
Defendant  Kyts  as  a  loan  upon  mortgage  to  Charles  Brad- 
thaw  in  1860,  with  a  very  considerable  arrear  of  interest, 
still  remained  outstanding;  that  £65  only  appeared  to  have 
been  ever  received  for  interest ;  that  the  security  (if  any) 
upon  which  the  money  was  lent  (as  to  which  discovery  was 
sought)  was  insufficient ;  that  no  steps  whatever  had  been 
taken  for  the  recovery  of  the  amount  due,  and  that  it  had 
been  wholly  lost  to  the  estate.     The  Bill  also  charged  that 
541  shares  in  the  Collingwood  Gas  Company,  had  been 
purchased  upon  credit  by  Kyte  as  an  investment,  when  he 
bad  more  than  sufficient  funds  in  hand  to  pay  for  them, 
and  sought  to  charge  him  with  any  loss  caused  by  the 
enhanced  price  paid  by  reason  of  the  credit.      Also,  that 
Kyte   alleged    by    his    accounts    that    he   had    invested 
£363  1S«.  6^.  of  the  trust  funds  in  the  purchase  of  twenty- 


1869. 


Statement. 


statement. 
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» 

1^69.  ^       five  shares  in  the  Warrenheip  Distillery  Company,  which 
was  not  an  investment  warranted  hy  the  trusts  of  the  will, 
and  which  shares  were  subsequently  forfeited  and  became 
valueless.  Also,  that  the  125  shares  in  the  Bank  of  Victoria, 
which  were  held  by  the  trustees  of  the  settlement  at  the 
time  of  the  death  of  the  testatrix,  and  which  were  an 
investment  warranted  by  the  will,  or  the  greater  part  of 
them,  had  been  sold  by  the  executors  for  £5,000  or  upwards, 
and  the  money  misappropriated ;  and  that  such   shares 
were  entered  as  an  asset  of  the  estate  in  the  last  balance- 
sheet  furnished  by  the  Defendant  Kyte,  although  they  had 
been  sold  long  previously.     The  Bill  alleged  that  applica-. 
tion  had  been  made  to  Kyis  for  further  accounts,  which 
were  refused,  and  sought  discovery  from  the  executors  of 
their  receipts   and  disbursement,  and  particulars    of  all 
investments  of  the  trust  moneys,  alleged  by  them  to  have 
been  made,  and   of  the   securities  therefor.      The  Bill 
prayed  for  the  administration  of  the  estate  by  the  Court, 
for  accounts  with  wilful  default  as  against  Kyte  and  Dunn 
as   trustees   of   the   settlement,-  and   Kyte,   Gilmore,   and 
WiUiams  as  executors  and  trustees  of  the  will,  and  for  the 
appointment  of  a  receiver. 

The  Defendant  Kyte,  by  his  answer,  stated  that  the  J61,100 
was  lent  to  Bradshaw  in  May,  1859,  upon  his  acceptance 
only,  without  any  other  security,  in  consequence  of  an 
alleged  agreement  by  the  testatrix  shortly  before  her  death 
to  lend  him  that  sum  upon  his  personal  security ;  that 
Bradshaw  executed  an  assignment  for  the  benefit  of  his 
creditors  in  July,  1860 ;  that  his  estate  paid  a  dividend 
of  Hd,  in  the  pound  only,  and  that  the  executors  did  not 
prove  as  creditors  on  the  estate ;  that  as  to  the  Warrenheip 
Company's  shares,  although  it  appeared  in  the  accounts 
furnished  by  him  that  they  had  been  paid  for  out  of  the 
estate,  they  were  in  fact  paid  for  by  Kyte  out  of  his  own 
money,  and  that  no  loss  had  resulted  to  the  estate  from 
them ;  that  as  to  the  Bank  of  Victoria  shares,  55  were  sold 
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in  June,  1865,  81  in  September,  1865,  and  31  in  October, 
1865,  realising  in  the  aggregate  £4,948  lis.,  which  was 
received  by  Kyte,  but  that  by  an  error  of  his  accountant 
these  shares  were  entered  as  an  asset  of  the  estate  in  the 
balance-sheets  subsequently  furnished  by  Kyte,  In  setting 
forth  the  inyestments  by  him  this  Defendant,  in  his 
answer,  took  credit  for  inter  alia  J62,250  alleged  by  him  to 
have  been  invested  in  the  purchase  of  2,000  shares  in  the 
Pioneer  Silver  Mii\es  Company.  Upon  the  coming  in  of 
the  Defendant  Kyts's  answer,  the  Plaintiff  moved  for  an 
order  for  payment  into  Court  by  Kyte  of  the  sum  received 
by  him  for  the  sale  of  the  Bank  of  Victoria  shares,  and 
interest  thereon;  and  upon  the  4th  November,  1868,  an 
order  was  made  for  payment  of  £5,000  into  Court  by  the 
Defendant  Kyte,  vnthin  a  fortnight.  On  the  16th  November 
Kyte  died  intestate,  and  without  having  complied  with 
this  order.  Letters  of  administration  to  his  estate  were 
taken  out  by  Sarah  Anne  Kyte,  his  widow,  and  the  Bill  in 
this  suit  was  subsequently  amended  by  stating  these  facts, 
adding  Mrs.  Kyte  as  a  party,  and  a  prayer  that,  unless  she 
admitted  assets  for  the  purposes  of  this  suit,  an  account 
might  be  taken  of  his  personal  estate,  debts,  funeral,  and 
testamentary  expenses,  and  that  his  estate  might  be 
applied  in  a  due  course  of  administration. 


1869. 


Statement. 


The  Defendant  Dunn,  by  his  answer,  admitted  having 
joined  with  Kyte,  as  trustees  of  the  settlement,  in  purchas- 
ing the  125  shares  in  the  Bank  of  Victoria,  alleged  that  the 
scrip  for  these  shares  was  retained  by  Kyte,  and  admitted 
that  the  shares  were  sold  by  Kyte;  and  that  he  (Dunn),  at  the 
request  of  the  Defendant  Kyte,  in  June,  September,  and 
October,  1865,  executed  transfers  of  the  shares  so  sold. 


The  Defendant  GUmore's  answer  was  substantially  the 
same  as  Kyte*s  as  to  Williams's  mortgage  and  the  loan  to 
Bradshaw,  in  which  he  admitted  he  concurred.  As  to  the 
Bank  of  Victoria  shares,  he  stated  that  they  had  been  sold 
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1868. 


Statement, 


Argument, 
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by  Kyte  without  his  knowledge,  and  that  he  had  first  leamt 
of  the  sale  after  the  institution  of  this  suit. 

Mrs.  Kyte,  by  her  answer  did  not  admit  assets,  but 
alleged  that  she  had  instituted  ^  suit  of  Kyte  v,  Kyte  for  the 
administration  of  the  real  and  personal  estate  of  Ambrose 
Kyte;  and  that  the  usual  decree  in  such  cases  for  such 
purpose  was  made  on  the  2nd  February,  1869,  and  was 
being  prosecuted. 

The  Defendants  G,  H,  WiJUUmm,  and  Mary  SmiOi 
and  her  husband  were  out  of  the  jurisdiction,  and  were 
not  served  with  the  bill.  The  Defendant  P.  H.  Smith, 
husband  of  Martha  Smith,  died  before  answer,  and  his 
widow  answered  alone.  The  Defendant  Rachel  Watson, 
an  infant,  put  in,  by  her  guardian,  the  usual  infant's 
answer.     The  suit  now  came  on  for  hearing. 

Mr.  J,  W.  Steplien  and  Mr.  Webb,  for  the  Plaintiff,  asked 
for  the  usual  administration  decree  with  an  account  with 
wilful  default  against  Kyte,  Dunn,  and  Gilmore;  a  declara- 
tion that  the  investments  or  loan  to  BradshaWy  and  in  the 
Pioneer  Company's  shares,  and  Warrenheip  Company's 
shares  were  improper,  and  ought  to  be  disallowed;  a  decla- 
ration that  Dunn,  Gilmore,  and  Kytee  estate,  were  liable  to 
replace  the  Bank  of  Victoria  shares  sold,  and  pay  the 
amount  of  dividends  accrued  since  the  sale ;  an  inquiry 
whether  the  executors  might  have  got  in  Williams'a  mort- 
gage money;  an  inquiry  whether  any  and  what  loss  was 
sustained  by  the  purchase  of  the  Collingwood  Gaft  shares 
on  credit ;  an  inquiry  as  to  the  balances  from  time  to  time 
in  the  hands  of  the  executors,  and  that  they  might  be 
charged  with  interest  on  such  balances. 

Mr.  MiUer  for  the  Defendant  Martha  Smith;  and  Mr. 
Atkins  for  the  Defendant  Rachel  Watson,  in  the  same 
interest  as  the  Plaintiff. 
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Mr.  Holroyd  for  the  Defendant  Dunn, — During  Mrs. 
Watsofn^s  lifetime  Ihmn  did  not  interfere  with  the 
management  of  the  trust  property,  at  her  request,  as  she 
looked  after  it  herself,  and  on  her  death  the  estate  went  to 
the  executors.  Dunn  was  guilty  of  no  breach  of  trust 
daring  her  lifetime,  and  after  her  death  he  could  not 
prevent  any  one  of  the  executors  selling  the  bank  shares. 


1869. 


Argwnent,, 


Mr.  Lawesy  for  the  Defendant  GUmore. — This  Defendant 
is  not  liable  to  account  with  wilful  default;  but  he  is 
willing  to  have  the  ordinary  accounts  taken.  He  is 
not  liable  for  the  loss  (if  any)  by  Williams,  for  it  is  not 
shewn  that  the  money  could  have  been  recovered  if  the 
executors  had  taken  any  steps  ;  nor  is  it  shewn  that  there 
will  be  any  loss  in  fact.  Nor  is  he  liable  for  the  loan  to 
BradsJiaw,  for  in  making  that  loan  he  was  only  carrying 
out  an  arrangement  made  by  the  testatrix  prior  to  her 
death.  As  to  the  Bank  of  Victoria  shares,  he  knew 
nothing  of  their  sale,  until  after  the  institution  of  this  suit. 

Mr.  FprsUr,  for  Mrs.  Kyte,  submitted  that  as  the  accounts 
of  KyU*B  estate  were  being  taken  in  the  suit  of  Kyte  v.  Kyte 
it  was  unnecessary  that  they  should  be  taken  again  in  this 
suit. 

Mr.  J.  W.  StepJien,  in  reply,  declined  to  consent  to  the 
accounts  as  taken  in  that  suit,  which  was  a  friendly  suit 
between  the  family  of  the  late  Mr.  Kyte. 


The  authorities  referred  to  were — Hanhury  v.  Kirkland  (g), 
Brice  v.  Stokes  (h),  Coape  v.  Carter  (j),  Pocock  v.  Reddinyton  (k). 
Shepherd  v.  Towgood  (Z),  Elliott  v.  Turner  (m),  Lewin  on  Trusts, 
358  and  859,  Sleight  v.  Lawson  (n),  Langford  v,  Oascoigne  (o), 


ig)  3  Sim.,  265. 

(A)  llVee.,  319. 

U)  2  De  G.  M.  &  G.,  292. 

(i)  5Ve8.,794. 


(0  T.  &  R.,  879,  888. 

(m)  18  Sim.,  485. 

(n)  3  E.  &  J.,  892. 

(o)  llVes.,  838. 
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^J5^      ^^^  ^'  (^y  ip)>  WiUiams  v.  Nixon  (q),  Court  v.  Jeffrey  (r), 
Sawtebs      and  Brenchley  v.  Lynn  (s). 

K^E.  ^'•-  «^^-  '^^' 


April  29. 


Judgment. 


Mb.  Justice  Molesworth. — 

This  suit  is  between  the  members  of  the  family,  and 
trustees,  of  Mrs.  Rachel  Sawyers,  who  in  the  year  1856 
married  Mr.  Watson.  She  was  possessed  of  large  property, 
freehold,  leasehold,  mortgages,  debts  by  simple  contract, 
&c.,  and  by  settlement  upon  her  marriage  conveyed  it  to 
Mr.  Kyte  and  another,  as  trustees,  to  hold  as  for  her 
separate  use,  and  to  be  disposed  of  by  her  deed  or  will  as 
if  sole.  This  settlement  contained  the  usual  indemnity 
clauses  to  trustees.  It  was  afterwards  rectified  by  a  decree 
in  this  Court,  in  a  matter  unimportant  in  this  suit,  and 
Mr.  Dunn  was  appointed  co-trustee  with  Kyte.  Mrs.  Watson 
afterwards  purchased  more  freehold  property,  and  125 
shares  in  the  Bank  of  Victoria  (each  paid  up  JS25),  which 
were  conveyed  to  or  vested  in  Kyte  and  Dunn  as  trustees 
upon,  I  should  infer,  similar  trusts,  but  by  deeds  not 
proved.  She  made  a  will  leaving  all  her  property  to  the 
same  Kyte  and  Messrs.  Williams  and  Oilmore  (whom  she 
named  executors),  as  trustees,  leaving  legacies  and  annui- 
ties to  a  large  amount,  directing  investment  in  the  names 
of  her  trustees  in  Government  or  real  securities,  or  the 
shares,  stocks,  or  securities  of  any  company  incorporated 
by  Royal  Charter  or  Act  of  Parliament,  and  paying  a 
dividend,  upon  certain  trusts  for  her  children  by  Mr. 
Sawyers,  her  first  husband,  then,  and  at  the  commencement 
of  this  suit,  infants.  This  will  also  contains  usual  clauses 
of  indemnity  to  trustees.  By  a  codicil  she  made  her  child 
by  Watson  to  share  with  the  Sawyers.  She  died  April, 
1859 ;  all  executors  took  probate. 


[v)    16Sim.,  2d0. 
[^)    2  Beav.,  472. 


(r)    1  S.  &  S.,  105. 
is)    2  Rob.,  Eoc.,  441. 
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Kyte  and  Dunn,  as  trustees  of  the  settlement,  appear 
never  to  have  accounted  to  the  executors  and  trustees  of 
the  will.  The  other  executors  received  some  of  the  assets 
conjointly  with  Kffie,  and  paid  them  in  hank  to  their 
credit,  hut  Kyte  was  mainly  the  acting  executor  and  trustee. 
He  furnished  halance-sheets  of  the  assets  to  his  co-execu- 
tors and  the  guardians  of  the  infant  children.  One  of  the 
debtors  to  Mr.  WcOson^s  estate  by  mortgage  for  £2,600,  was 
Williams^  the  executor,  who  went  afterwards  to,  and  is  now 
in  England.  Kyts  and  Gilmore  advanced  £1,100  of  the 
assets  to  Mr.  Bradshaw  on  promissory  note,  Kyte  represent- 
ing to  Gilmore  that  the  testatrix  had  promised  to  do  so. 
A  half-year's  interest  was  paid  on  this,  and  Bradshaw 
became  insolvent,  his  property  yielding  a  nominal  dividend. 
This  was  clearly  a  misinvestment,  for  which  I  shall  hold 
both  liable.  Kyte  purchased  also  some  CoUingwood  Gas 
shares  as  executor,  which  I  shall  declare  a  good  invest- 
ment He  purchased  shares  in  the  Warrenheip  Distillery, 
and  the  Pioneer  Silver  Mining  Company,  which  he  sought 
to  attribute  to  the  trust  estate,  which  I  shall  declare  to  be 
investments  not  warranted.  Between  June  20  and  October 
6, 1865,  he  sold  out  117  of  the  Victoria  Bank  shares,  and 
applied  the  proceeds,  nearly  £5,000,  to  his  own  use.  He 
induced  Dunn  to  join  liim  in  assigning  these  shares,  but 
continued  in  the  balance-sheets  furnished  to  his  co-executor, 
&c.,  to  represent  them  as  part  of  the  outstanding  trust 
estate. 


1869. 


Jud^fmewt, 


Kyte  died  in  November  last,  after  he  had  answered  in 
this  suit,  and  a  receiver  had  been  appointed  in  it ;  and  his 
^dow,  Mrs.  Sarah  Ann  Kyte,  took  administration  to  him. 
It  appears  to  be  now  apprehended  that  his  assets  will  not 
meet  his  liabilities.  There  is  no  doubt  as  to  Kyie*s 
liability  for  his  actual  receipts,  and  that  some  of  his  invest- 
ments were  not  warranted,  so  that  he  should  not  have 
credit  for  them.  He  appears  also  to  have  had  large 
balances  in  his  hands,  which  he  was  using  for  his  own 
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purposes — although  in  his  accounts  he  was  seeking  to 
charge  interest  as  for  advances  by  him— on  which  he 
should  be  made  to  give  interest.  As  Mrs.  Kyte  does  not 
admit  assets,  it  will  be  necessary  to  direct  accounts  of  his 
estate,  so  as  to  ascertain  what  is  applicable  to  the  claims 
against  him  as  executor  of  Mrs.  Watson. 


The  Bill  prays  accounts  against  Kyte  and  Dunn  of  what 
they  received,  or,  without  wilful  default,  might  have 
received;  but  there  is  no  evidence  of  any  instance  of  wilful 
defatilt  to  warrant  the  latter  inquiry.  The  Plaintiff's 
counsel  have  sought,  as  against  Kyte  and  Oilmore,  accounts 
of  what  they,  without  wilful  default,  might  have  received ; 
but  as  to  them,  too,  I  find  no  instance  established  to 
warrant  it — a  misapplication  of  funds  received  does  not 
warrant  such  account.  There  is  much  inaction  as  to 
Williams's  mortgage,  for  which  the  fact  of  his  being  a  co- 
executor  and  co-trustee  affords  some  excuse,  but  I  have 
been  referred  to  no  case  shewing  that  inaction  is  a  ground 
even  for  preliminary  inquiry  in  the  ofl&ce.  The  Plaintiffs 
should  have  proved  a  loss  by  inaction;  that  Williams*s 
debt  might  at  one  time  have  been  recovered,  and  cannot 
now.  As  to  Bradshaw's  debt,  it  seems  to  have  been  hope- 
less when  it  fell  due,  and  tp  afford  no  evidence  of  remiss- 
ness in  enforcing. 


It  has  been  sought  to  make  Dunn  responsible  for  the 
loss  of  the  Victoria  Bank  shares  which  he  enabled  Kyte  to 
appropriate.  As  executors  of  Mrs.  TFateon,  each  was 
entitled  to  receive  her  assets,  and  I  do  not  think  persons 
dealing  with  executors,  also  trustees,  are  responsible  for 
inquiring  if  the  executorship  has,  or  should  have  been, 
turned  into  a  trusteeship.  If  married  women  by  settle- 
ment are  authorised  to  make  wills  appointing  executors 
and  trustees,  their  debtors,  or  persons  holding  thei?  pro- 
perty, may,  I  think,  regard  their  representatives  as  if  they 
were  sole.     The  judgment  in  Brencldeyv.  Lynn  regards  the 
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relations  of  Courts  of  Equity  and  Probate  Courts  as  to 
such  cases.  Court  v,  Jeffrey  is  a  mere  case  of  parties  in 
equity.  In  it  the  Judges  held  that  an  administrator,  with 
the  will  annexed,  of  Sifenie  covert  must  make  her  appointees 
parties,  the  case  being  distinguished  from  that  of  an 
ordinary  personal  representative  by  there  being  no  debts. 
Here  the  Bill  recognised  and  provided  for  debts,  and  I 
have  in  evidence  the  decree  in  Watson  v.  Kyte,  pronounced 
after  these  transfers,  establishing  a  large  debt.  The  Bill 
does  not  at  all  present  this  case  against  Dunriy  and  to 
establish  it  I  should  have  some  evidence  of  the  deed 
declaring  trusts  of  these  shares,  and  as  to  the  manner  by 
which  such  shares  are  transferable  under  the  partnership 
articles  of  the  bank. 


1869. 
Sawyebs 

V. 

Ettb. 
Judgment. 


It  has  been  sought,  also,  to  make  Qilmore  responsible 
for  the  misapplication  of  these  shares.  He  was  igpiorant 
until  after  this  suit  of  Kyle  having  received  the  proceeds. 
It  is  said  GUmore  should  have  required  an  assignment  of 
them  to  have  been  made  to  the  trustees  of  the  will  jointly, 
and  thereby  prevented  the  misapplication.  Before  I  dealt 
with  this  view  also,  I  should  have  evidence  of  the  manner 
of  transferring  Bank  of  Victoria  shares.  If  the  case  were 
brought  to  resemble  that  of  a  trustee  of  a  mortgagee's  will, 
inducing  the  person  holding  the  legal  estate  in  the  land 
to  enable  him  to  get  the  money  by  conveying  it,  I  know  of 
no  authority  to  make  a  co-trustee  liable  for  not  having 
procured  an  assignment  of  the  legal  estate  to  the  trustees 
jointly.  But  the  Bill  does  not  make  this  case,  or  indicate 
an  intention  of  charging  one  trustee  of  the  will  for  a  mis- 
appropriation by  the  other.  As  to  both  Dunn  and  OUmore, 
it  would  be  material  for  each  of  them  that  he  should  be 
shewn  such  intention  by  the  Bill,  so  that  he  might  make 
a  case  of  comparative  liability  against  the  other ;  but  as  to 
both,  I  rather  think  that  it  occurred  to  the  Plaintiff's 
counsel  at  the  hearing  for  the  first  time  to  seek  to  make 
them  responsible  in  this  respect. 
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Sawtbbs  Plaintiff's  counsel  not  at  present  to  seek  accounts  for  the 

Kttb  administration  of  the  trust  by  this  suit. 


tt 
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Decree,  **  Declare  that  the  trusts  of  the  settlement  on  the  marriage  of  Mrs. 

'*  Rachel  WaUon  in  bill  named  as  rectified  by  the  decree  therein  stated, 
*'  and  the  tmsts  of  her  will  and  codicil  in  bill  stated,  should  be  carried 
"  into  execution.  Refer  it  to  the  Master  to  take  an  account  of  the 
"  lents,  issues,  and  profits  of  the  real  estate  and  of  the  personal  estate 
'*  which  came  to  the  hands  of  Ambrose  Kyte,  deceased,  and  the  Defend^ 
''  ant  Jtobert  Dunn,  or  either  of  them,  or  of  any  person  or  persons  for 
"  their  or  either  of  their  use  respectively  as  trustees  of  the  siud  settle- 
"  ment»  and  of  the  manner  in  which  the  same  have  been  applied  and 
"  disposed  of,  and  to  strike  a  balance  for  or  against  them,  and  each  of 
them  respectively,  at  the  date  of  the  death  of  the  said  Sachel  Watson, 
making  all  just  allowances ;  also,  to  take  an  account  of  the  rents* 
*'  issues,  and  profits  of  the  real  estate  and  of  the  personal  estate  which 
«  came  to  the  hands  of  the  said  Ambrose  Kyte  and  the  Defendant 
*'  William  Gilmore  or  either  of  them  (whether  or  not  conjointly  with 
Q-.  M,  Williams  in  bill  named),  or  of  any  person  or  persons  for  their 
or  either  of  their  use  respectively,  as  executors  or  trustees  of  the  will 
"  of  the  said  Rachel  Watson,  and  the  manner  in  which  the  same  have 
"  been  applied  and  cUsposed  of,  making  all  just  allowances.  Declare 
«  that  the  investment  of  the  assets  of  the  said  Rachel  Sawyer  in  Colling- 
"  wood  Gasworks  shares  should  be  .treated  as  one  warranted  by  the 
**  said  will,  and  allowed ;  and  the  investments  thereof  in  a  loan  to 
'*  Charles  Bradshaw  in  bill  named,  and  in  the  purchase  of  Warrenheip 
"  Distillery  shares,  and  of  Honeer  Silver  Mines  shares,  should  be  treated 
'^  as  not  warranted  by  the  said  will,  and  disallowed.  Declare  that  the 
'*  said  Ambrose  Kyte  was  liable  for  the  said  three  investments,  the 
*'  Defendant,  William  CHlmore,  for  the  first  of  them  only.  Declare 
that  the  sale  of  the  117  shares  of  the  Bank  of  Victoria,  made  by  the 
said  Ambrose  Kyte,  in  bill  mentioned,  was  a  breach  of  trust  for  which 
"  his  assets  are  liable.  Befer  it  to  the  Master  to  report  the  sums,  which 
"  he  received  for  the  same,  and  the  dividends  payable  on  the  same 
*'  since  the  sale  thereof,  without  prejudice  to  the  question  of  the  manner 
**  of  fixing  the  said  liability.  Refer  it  to  the  Master  to  inquire  and 
"  report  the  balances  from  time  to  time  for  or  against  the  said  Ambrose 
**  Kyte  and  William  CHlmore,  or  either  of  them  respectively,  as  to  the 
<'  assets  of  the  said  Uachel  Sawyers  actually  in  their  hands,  making 
*'  annual  rests,  the  first  rest  a  year  after  her  death,  having  regard  to 
'*  the  above  directions  as  to  the  allowance  or  disallowance  of  invest- 
"ments,  and  as  to  the  said  Ambrose  Kyte  having  regard  to  the 
**  state  of  his  account  as  trustee  of  the  settlement  at  the  death  of 
"  the  said  Rachel  Watson,  Let  the  Master  be  at  liberty  to  report 
"  special  circumstances  for  or  against  the  propriety  of  charging  interest 
"  on  the  said  balances.  Let  the  Master  strike  a  balance  down  to  the 
date  of  Ms  report  for  or  against  the  said    William   CHlmore  and 
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"  Ambrose  Kyie,  and  each  of  them  respectively,  not  regarding  liability       ^  ^^Zl 
"  for  interest  on  the  said  halances,  or  the  said  117  Bank  of  Victoria 
"  sharesi     Refer  it  to  the  Master  to  take  an  account  of  the  personal 
"  estate  and  effects  of  the  said  Ambrose  Kyte,  deceased,  which  have 

"  come  to  the  hands  of  the  Defendant,  Sartth  Ann  KyU,  or  of  any  

"  person  or  persons  for  her  nse,  and  how  the  same  have  been  applied         Dtcrte. 

"  and  disposed  of,  and  also  an  account  of  his  outstanding  personal 

"  estate  and  effects,  and  of  what  the  same  consists;  also  an  account  of 

"  bis  flmeral  and  administration  expenses,  and  of  his  debts,  distinguish- 

"  ing  the  priority  thereof  and  those  paid  and  remaining  unpaid  down 

"  to  the  date  of  the  report.      Order  that  the  receiver  appointed  by 

"  order  made  in  the  cause  Sawders  against  Ambrose  Kyte  and  others, 

'*  dated  August  19,  1868,  be  continued  and  extended  to  the  rents  and 

"  profits  of  the  property  of  the  said  Bachel  Watson  excepted  thereout, 

"  and  left  then  in  the  hands  of  the  said  Ambrose  Kyte,  namely,  the 

"  several  properties  mortgaged  by  Maihew  Heroey,  Sewry  Beeston  and 

"  Benfamin  Kemp,  such  receiver  first  giving  additional  security,  to  be 

"  approved  by  the  said  Master.    Order  that  such  receiver  be  at  liberty, 

"  until  farther  order,  from  time  to  time  to  make  the  payments  directed 

"  by  the  order  made  in  this  cause  on  the  4th  day  of  February,  1869. 

"  Beserve  further  directions  and  costs.    Liberty  to  apply." 


TIERNAN  V.  NOLAN. 

_  April  29. 

JjlLoTION   by  Defendant  to  set  aside  a  writ  of  Jieri  Where  a  notice 

facias,  issued  on  the  decree  made  in  the  cause  on  the  29th  <>^  motion  wa» 
"^        '  served  as  for  a 

of  April,  1865.  Defendant  by 

a  solicitor  not 

his  solicitor  on 

Mr.  Lowes,  for  the  Plaintiffs,  took  a  preliminary  objec-  ^«  record, 

upon  this 

tion,that  the  solicitor  who  had  served  the  notice  of  motion  objectionbeing 

was  not  the  solicitor  on  the  record ;  and  that  there  had  ***5^  ^^® 

motion  was 

been  no  order  for  change  of  solicitor.  dismissed  with 


costs. 


Mr.  F.  L.  Smyth  for  the  motion.  The  solicitor  on  the 
record,  was  solicitor  for  both  the  original  Defendants,  one 
of  whom  has  died  since  the  decree.  By  the  decree  it  is 
stated  that  the  Defendant  now  moving  did  not  appear  at 
the  hearing.  It  would  seem,  therefore,  that  the  Defendant 
Ifolan  has,  as  yet,  had  no  solicitor,  and  that  he  has  not 


74 


STTPEEMB  COUET :  VICTOELL 


1869. 
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Nolan. 


Judgmetd, 


separately  appeared ;  and  therefore   no  order  to  change 
solicitors  was  necessary. 

Me.  Justice  Molesworth. — I  think  the  general  rule 
applies  in  this  case,  that  each  party  has  a  right  to  know 
who  represents  his  opponent.  It  applies  perhaps  with 
greater  force,  where  the  Defendant  has  heen  merely 
passive. 

Motion  dismissed  with  costs. 


1868. 

April  3, 4, 27. 
Sept.  17, 18. 

1869. 


LEARMONTH  v.  MORRIS. 


May  7. 


s. 


To  a  siiit  by       >OUIT  by  the  purchasers  for  specific  performance  of  a 
forSnf^lfiT"'  contract   for   sale   of   a  mining  claim.      The    Plaii^tiffs 


pany,"  on  land  at  Mount  Egerton,  near  Ballarat,  held 
under  a  mining  lease  from  the  Crown.  The  Defendants 
(Morris  and  seven  others)  were  the  owners  of  an  adjoining 


for  specific 

performance      (ThomdS  Learmonth  and  others)  were  mining  in  partner- 

for  the  Bale  of  ship  under  the  style  of  the  "  Egerton  Gold  Mining  Com- 

a  mine,  the 

defence  was 

that  the 

vendors  had 

been  induced 

to  enter  into 

the  contract  by  the  misrepresentations  of  B.,  the  Plaintiffs'  agent,  who  negotiated  the 

pnrchase. 

Held,  per  Molesworth,  J.,  that  although  JB.  had  untruly  disparaged  the  mine,  mis- 
stated  his  own  opinion  of  its  auriferous  nature,  used  some  artifice  to  mislead  the 
Defendants  on  the  subject,  and  mis-stated  his  authority  from  his  principals,  yet  this  did 
not  disentitle  the  Plaintiffs  to  specific  performance ;  and  there  being  no  evidence  that 
the  Defendants  relied  on  JS.'s  statements,  specific  performance  decreed,  but  without 
costs.    On  appeal. 

Held,  by  the  fidl  Court,  that  the  Plaintiffs  were  responsible  for  S.'s  representations, 
but  that  there  was  no  proof  that  the  Defendants  were  in  any  way  misled  by  them : 
that  conceding  that  misrepresentations  were  made,  they  were  not  made  for  the  purpose 
of  inducing  the  vendors  to  enter  into  the  contract,  nor  was  it  obtained  in  consequence 
of  any  such  misrepresentations :  that  B.'s  acts  had  not  been  of  such  a  character  as  to 
disentitle  the  Plaintiffs  to  relief  in  Equity :  and  appeal  dismissed,  but  without  costs. 

As  between  vendor  and  purchaser  of  a  mining  claim,  it  is  not  necessary  that  the 
purchaser  should  be  the  holder  of  a  miner's  right  to  enable  him  to  sue  in  Equity 
for  specific  performance,  it  being  sufficient  if  the  vendor  have  one ;  and  in  the  absence 
of  evidence  either  way,  the  Court  will  not  presume  that  the  vendor  had  not  a  miner's 
right. 


Per  Molesworth,  J. — Where  a  Defendant's  defence  is  that  he  was  deceived,  be 
should  be  asked  as  a  witness  for  himself,  if  he  was  so. 
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claim,  and  worked  by  them  in  partnership  under  the  style 
of  the  "  Moimt  Egerton  Steam  Paddling  Company."  Two 
Defendants,  Tanner  and  Chapman^  were  former  share- 
holders in  the  claim,  who,  as  the  Bill  alleged,  had  parted 
with  their  interest  therein  to  the  Defendants  Russell 
and  Morris  respectively,  bat  still  continaed  as  two 
of  the  registered  owners.  On  20th  September,  1867,  the 
Defendant  Morris  wrote  to  the  Plaintiffs  as  follows : — "I 
am  deputed  by  the  eight  shareholders  of  the  Mount 
Egerton  Bteam  Paddling  Company,  situate  in  All  Nations 
Golly,  Mount  Egerton,  to  offer  the  claim,  machinery,  and 
water  rights  as  it  now  stands,  including  blacksmiths'  shop, 
tools,  &c.,  for  the  sum  of  JS400.  The  offer  to  remain  open 
for  one  calendar  month."  Previously  to  this,  communica- 
tions had  gone  on  between  the  Plaintiffs'  agent  (Bailey) 
and  the  Defendants  respecting  an  alleged  encroachment 
by  the  Plaintiffs  on  the  Defendants'  claim ;  but  no  question 
of  sale  or  purchase,  of  the  Defendants'  claim,  had  been 
mooted.  A  considerable  bargaining  took  place  between 
Bailey  and  the  Defendants  relative  to  the  purchase,  and 
eventually  on  the  34th  September  the  purchase  was  con- 
cluded af  the  price  of  JS400,  of  which  £dO  was  paid  by 
Bailey,  by  Leamumth's  cheque,  as  a  deposit,  and  a  receipt 
was  signed  by  all  the  Defendants,  except  Tanner  and  Chap- 
man, as  follows: — ^"Received  from  the  Egerton  Gold 
Mining  Company  the  sum  of  £20,  being  deposit  money  on 
part  payment  for  the  whole  of  the  claim  known  as  the 
Egerton  Steam  Puddling  Company,  situated  in  All  Nations 
Gully,  Mount  Egerton,  together  with  machinery,  consis^ 
ing  of  one  vertical  engine,  boiler,  two  puddling  machines, 
trucks,  tools,  buildings,  and  everything  connected  with  the 
said  claim  as  it  now  stands,  the  remainder  of  the  purchase 
money,  namely,  J6380,  to  be  paid  on  completion  of  this 
our  agreement,  and  all  our  rights,  title  or  interest  trans- 
ferred to  the  satisfaction  of  Mr.  Henry  Cvihhert,  the  solicitor 
of  the  Egerton  Gold  Mining  Company,  and  we  further  bind 
ourselves  to  make  this  agreement  valid  in  the  law.    Mount 
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Egerton,  September  24,  1867."  Shortly  afterwards  the 
Defendants,  having  in  the  meantime  obtained  a  better  offer 
from  another  intending  purchaser,  repudiated  their  agree- 
ment with  the  PlaintilTs,  on  the  ground  that  thej  had  been 
deceived  by  Bailey  as  to  the  auriferous  nature  and  value  of 
their  claim ;  and  on  the  1st  October  the  Defendant  M(mi» 
requested  Bailey  to  take  back  the  cheque  for  £20,  which 
he  declining  to  do,  Morris  left  the  cheque  in  an  envelope 
on  the  table,  and  it  was  subsequently  returned  to  him  by 
the  Plaintiffs'  solicitor,  accompanied  by  a  letter  offering 
payment  of  the  balance  of  the  purchase  money,  and  insis^ 
ing  on  a  specific  performance  of  the  agreement  for  sale. 


All  the  Defendants,  except  Foreman  who  answered 
separately,  by  their  answer  alleged  their  beneficial  interest 
in  the  claim  at  the  time  of  the  contract  for  sale,  to  be 
vested  in  the  Defendants  other  than  Tanner  and  Morris, 
admitting  the  sale  by  Tanner  to  Bussdl  of  his  shares  in  the 
claim,  but  denying  the  sale  by  CJutpman  to  Morris,  and  re- 
lied upon  the  fact  that  Chapman  had  not  signed  the  receipt 
of  the  24th  September,  and  Morris  disclaimed  all  interest 
in  the  claim.  The  substantial  defence,  however,* made  by 
the  answer  was,  that  the  Defendants  were  induced  to  sell 
the  claim,  and  sign  the  recommendation  of  the  24th 
September,  by  the  misrepresentation  of  Bailey,  tlie  Plain- 
tiffs' agent.  The  answer  averred  that  Bailey  in  reply  to 
questions  from  the  Defendants,  prior  to  the  24th  Septem- 
ber, untruly  stated  that  the  Plaintiffs  were  not  working 
within  the  Defendants'  claim ;  and  also  that  during  the  ne- 
gotiations for  the  purchase,  Bailey  stated  that  Defendants' 
claim  was  of  no  use,  as  there  was  no  quartz  in  it,  and  that 
the  Plaintiffs  wanted  the  claim  only  as  an  area  for  machinery, 
and  to  throw  mullock  on,  and  because  the  dam  might  be 
useful ;  whereas,  the  Defendants  now  believed  that  the 
claim  was  worth  more  than  £30,000,  in  respect  of  the 
auriferous  quartz  in  it,  and  that  Bailey  at  the  time  of 
making  the  aforesaid  statement  was  well  aware  of  its  value. 
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The  Defendant  Foreman  answered  separately,  admitting 
the  allegations  of  the  bill,  and  offering  to  perform  the 
agreement  on  his  part. 

The  facts,  as  appearing  in  evidence,  are  sufficiently 
stated  in  the  judgments  of  the  Court. 
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Mr.  J.  W.  Stephen  and  Mr.  Webb  for  the  Plaintiffs.  The 
agreement  for  sale  is  admitted  by  the  Defendants.  The 
answer  only  sets  up  misrepresentation  by  the  Plaintiffs' 
agent,  and  the  Defendants  must  be  limited  to  that  case, 
and  cannot  go  into  any  other  question  of  alleged  fraud : 
Tttcft  V.  Tooke  {t).  The  evidence  does  not  support  the 
alleged  misrepresentation.  The  statements  made  as  to  the 
encroachments  were  made  prior  to  any  negotiation  for 
sale;  but  any  representation  to  affect  the  contract,  must  be 
made  in  the  course  of  the  dealing,  the  same  principles  be- 
ing applicable  as  in  the  case  of  notice :  Sugd,,  F.  S  P.,  621. 
The  misrepresentation,  to  avoid  the  contract,  must  be 
material,  untrue,  and  known  to  be  untrue,  and  must  also 
be  the  inducement  for  the  contract :  Attwood  v.  SmaU  (v). 
Here  the  Defendants  got  all  the  price  they  asked  in  the 
first  instance,  so  that  no  representation  made  after  the 
offer  of  the  SOth  September  could  have  had  any  effect,  and 
any  representation  made  before  that  offer  is  immaterial, 
as  up  to  that  time  the  Plaintiffs  were  in  no  way  dealing 
for  the  purchase.  The  alleged  misrepresentations  as  to 
the  claim  being  of  no  value,  were  mere  matters  of  bargain- 
ing, as  to  which  the  maxim  Caveat  emptor  applies.  Even 
if  the  Plaintiffs'  agent  knew  that  the  claim  was  valuable, 
he  was  not  bound  to  disclose  it  to  the  vendors :  Fox  v. 
Madereth  (w).  The  representations  as  to  the  alleged  small 
value  of  the  claim  were  so  vague,  that  the  vendors,  if 
they  regarded  them  at  all,  should  only  have  been  put  by 
them  on  further  enquiry :    Trower  v,  Newcom^  (x).     The 
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LsABKoirrfi  misrepresentation  as  to  avoid  the  contract:  Cook  v, 
Waugh  (y).  In  Johnson  v.  Smart  (z),  where  a  honse  was 
descrihed  as  substantial  and  convenient,  and  having  five 
bed  rooms,  it  was  held  that  this  was  no  misdescription, 
although  the  house  was  out  of  repair,  and  the  wall  in  some 
places  only  half  a  brick  thick,  and  some  of  the  bed  rooms 
extremely  small  inner  rooms,  and  without  fireplaces.  The 
Plaintiffs  are  therefore  entitled  to  a  decree  for  specific  per- 
formance :  Lord  Brooke  v.  Bounthwaite  (a). 


Mr.  7.  A^Beckett  for  the  Defendant  Foreman.  This 
Defendant  has  always  been  ready  to  perform  the  agree- 
ment, but  could  not  perform  it  by  himself,  or  compel  his 
co-partners  to  do  so.  He  is  therefore  entitled  to  his  costs 
as  against  the  Plaintiffs,  who  may,  perhaps,  be  entitled  to 
recover  them  over  against  the  other  Defendants:  Jona 
V.  Lewis  (h). 


Mr.  Holroyd  for  all  the  other  Defendants.  When  Bailey 
became  aware  of  the  offer  to  sell  the  claim,  he  was  bound 
to  give  the  Defendants  all  the  information  he  possessed  as 
to  the  course  of  the  reef,  and  the  probable  auriferous 
nature  of  the  ground,  as  he  must  then  have  known  what 
was  the  object  of  the  enquiries  which  the  Defendants  had 
previously  made  of  him.  [Molesworth,  J.  Is  there  any 
evidence  that  if  untruths  were  told  by  Bailey  any  of  them 
were  believed  and  acted  upon  by  the  Defendants?]  In 
ReyneU  v.  Sprye  (c),  Lord  Cranworth  says : — **  It  is  impossible 
so  to  analyse  the  operations  of  the  human  mind  as  to 
be  able  to  say  how  far  one  particular  representation  may 
have  led  to  the  formation  of  any  particular  resolution,  or 
the  adoption  of  any  particular  line  of  conduct."  And 
further : — "  The  case  is  not  at  all  varied  by  the  circumstance 
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that  the  untrue  representation,  or  any  of  the  untrue  repre- 
sentations, maj,  in  the  first  instance,  have  been  the  result 
of  innocent  error,  if,  after  the  error  has  been  discovered, 
the  party  who  has  innocently  made  the  incorrect  repre- 
sentation suffers  the  other  party  to  continue  in  error,  and 
act  on  the  belief  that  no  mistake  has  been  made ;  this, 
from  the  time  of  the  discovery,  becomes  in  the  contemplsr 
tion  of  this  Court  a  fraudulent  misrepresentation,  even 
though  it  were  not  so  originally."  The  contract  is  only 
valid  if  entered  into  after  full  information :  Kay  v.  Smith  (d). 
This  contract  being  founded  on  misrepresentation,  the 
Court  will  set  it  aside  ah  mUio:  Bawlhu  v.  Wickam  (0). 
UuUon  V,  Rofseter  (/).  Intentional  fraud  on  the  part  of  the 
Tender  is  not  necessary,  as,  if  the  misrepresentation  be 
made  through  error  or  mistake,  it  will  avoid  the  contract : 
SUm  V,  Crauch£r  (g).  The  dictum  of  Lord  Thurlew  in  Fox 
V.  Mackreth  was  very  much  qualified  by  Lord  Eldan  in 
Turner  v.  Harvey  (h),  who  says : — "  As  in  the  case  that  has 
been  mentioned,  if  an  estate  has  been  offered  for  sale  and 
I  treat  for  it,  knowing  that  there  is  a  mine  under  it,  and 
the  other  party  makes  no  enquiry,  I  am  not  bound  to  give 
him  any  information  of  it ;  he  acts  for  himself,  and  exer- 
cises his  own  sense  and  knowledge ;  but  a  very  little  is 
sufiBcient  to  affect  the  application  of  that  principle.  If  a 
single  word  be  dropped  which  tends  to  mislead  the  vendor, 
that  principle  will  not  be  allowed  to  operate."  Davis  v. 
Cooper  (j).  This  is  a  suit  by  the  purchaser  for  specific 
performance,  and  even  if  the  case  were  such  that  the  Ck)urt 
would  not  interpose  to  set  aside  the  transaction  for  fraud, 
still  the  Court  will  not,  by  decreeing  specific  perform- 
ance, assist  the  purchasers  to  benefit  by  their  misrepre- 
sentations, but  will  leave  them  to  their  remedy  at  law : 
Harris  v.  Kemble  (k).  Smith  v.  Reese  River  Company  (Q.    Even 
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if  the  Court  should  he  of  opinion  that  the  Plaintiffs  are 
entitled  to  have  the  contract  executed,  it  will  decree  it 
under  the  circumstances,  without  costs  :  Burrotces  v. 
Hock  (m).  This  being  a  suit  respecting  a  mining  claim, 
the  Plaintiffs  should,  to  entitle  them  to  sue,  shew  that 
the  J  are  the  holders  of  miners'  rights  as  required  by  the 
"Mining  Stattite  1865,"  sec.  246,  but  no  evidence  has  been 
given  of  this :  Mackeprang  v.  Watson  (n),  Volunteer  Extended 
Company  v.  Grand  Junction  Company  (o). 


Mr.  J,  W.  Stephen  in  reply.  As  to  the  objection  that 
the  Plaintiffs  have  not  proved  that  they  are  holders  of 
miners'  rights,  if  the  contract  sought  to  be  enforced  in  this 
suit  be  valid,  then  the  Defendants  are  trustees  for  the 
Plaintiffs,  and  the  Plaintiffs  need  not  hold  miners'  rights. 
It  was  so  held  in  the  case  of  a  mortgagor  and  mortgagee, 
in  Niemann  v,  WeUer  (p).  A  suit  for  specific  performance 
is  not  within  any  of  the  provisions  of  the  "  Mining  Statute 
1865,"  sec.  246.  The  Plaintiffs  do  not  seek  to  **  recover 
possession  "  of  the  mine,  or  "  to  recover  damages,"  or  "  to 
obtain  any  relief  as  tenant  in  common,  joint  tenant,  co- 
partner, or  co-adventurer." 

Cur.  adv,  vuU, 


April  27. 
Judgment, 


Mr.  Justice  Molesworth  : — 

The  Defendants  in  this  case  are  the  present  or  past 
members  of  the  Mount  Egerton  Steam  Puddling  Company. 
The  company  was  possessed  of  a  surface  claim,  worked  not 
deep,  and  buildings  and  machinery.  The  claim  was  regis- 
tered in  the  names  of  Messrs.  Foreman,  Tanner,  Chapman, 
and  five  other  Defendants.  Before  September,  1867,  the 
date  of  the  transaction  in  question.  Tanner  had  sold  to  the 
Defendant  Russell,  and  Cliapman  had  sold  to  the  Defendant 
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Morris,  having  a  lien  for  unpaid  purchase  money.  But 
Chapman  and  Morris  allege  that,  by  consent,  this  agree- 
ment was  cancelled  after  the  transaction,  and  before  this 
suit.  The  Defendants  are  Morris,  Foreman,  and  six  others 
interested,  besides  Tanner  and  Chapman,  Foreman  states 
his  readiness  to  fulfil  the  contract  in  question. 
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The  Plaintiffs  (five  Messrs.  Learmonth),  of  whom  Thomas 
was  the  active  member,  claimed  a  mining  lease  from  the 
Crown,  September  38,  1862,  not  sufficiently  traced  or 
shewn  to  be  subsisting ;  and  a  second  lease,  March  11, 
1864,  which  noticed  the  claim  of  Defendants,  and  the 
ground  of  which  bounded  the  claim  on  the  north,  west, 
and  south.  The  Plaintiffs  were  mining  in  a  quartz-reef 
within  their  ground,  under  the  management,  from  May, 
1867,  of  Mr.  Bailey,  The  boundary  between  the  Plaintiffs 
and  Defendants  was  not  accurately  known  to  either,  and 
there  was  some  doubt  if  either,  or  which,  party  was  entitled 
to  mine  in  deep  quartz  under  the  Defendants'  claim,  but 
the  Defendants'  claim  would,  at  all  events,  be  a  useful 
acquisition  to  the  Plaintiffs  seeking  to  mine  under  it. 


In  August,  1867,  the  Defendants'  company  began  to  wish 
to  sell.  About  August  19,  Bailey  had  put  pegs  on  surface, 
indicating,  as  he  thought,  the  extent  of  his  workings. 
Morris,  representing  the  Defendants,  called  on  Bailey  about 
September  6,  and  stated  that  he  heard  that  the  Plaintiffs 
were  mining  under  the  claim.  Bailey  shewed  on  the 
surface  a  place  about  over  their  then  position,  somewhat 
in  advance  of  the  peg,  and  said  it  was  outside  of  the 
boandary.  Morris  thought  the  place  indicated  was  twenty 
feet  from  the  boundary,  and  used  an  expression  not  show- 
ing much  confidence,  "  1  am  bound  to  believe  you."  On 
the  same  day  there  was  some  discussion  as  to  the  right  to 
auriferous  quartz  if  the  claim  contained  it,  shewing  that 
both  parties  regarded  it  probable  that  it  did.  The  Plain- 
tiffs' lease  was  shortly  after  produced  by  Bailey  to  Morris 
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and  others,  and  there  was  some  discussion  as  to  whether 
the  boundaries  could  be  fixed  from  it.  September  17, 
Bailey  made  a  surrey,  and  put  in  pegs  on  the  surface  as 
indicating  his  then  position  under  ground,  and  conversed 
with  the  Defendant  Foreman  as  to  the  Defendants'  boun- 
dary, and  called  attention  to  the  fact  that  the  Plaintiffs' 
works  were  very  near  it,  and  asked  him  to  communicate 
with  the  other  Defendants  on  the  subject,  which  he  appa- 
rently did  not.  Bailey  about  the  same  time  stated  to  some 
of  the  Defendants  that  the  lead  was  dipping  to  the  west, 
that  is  away  from  the  claim. 


On  the  20th  September  was  the  first  disclosure  to  BaUey 
of  the  Defendants  being  disposed  to  sell,  by  Morris,  who 
came  to  offer  the  claim,  machinery,  <&c.,  for  iS400.  BaiUy 
talked  of  this  price  as  absurdly  high,  but  requested  Marns 
to  reduce  it  to  writing,  to  be  shown  to  Tfumuu  LearmofUh, 
which  was  done,  with  a  memorandum,  "  Offer  open  for  a 
month."  September  21,  Bailey  saw  Learmonth,  and  urged 
him  to  purchase,  saying  that  their  works  were  near  the 
boundary,  and  that  it  was  probable  that  the  reef  went  into 
the  claim.  He  got  Learmonth^e  authority  to  purchase  for 
iS400,  but,  hoping  to  get  it  cheaper,  procured  a  letter  from 
Learmonih  as  if  written  to  him,  saying  the  machinery  was 
useless  to  Learmonthy  and  the  claim  valuable  only  for  a 
waterhole,  and  authorising  Bailey  to  give  JB200.  Septem- 
ber 24,  there  was  a  long  bargaining  between  BaUey  and 
most  of  the  Defendants,  in  the  course  of  which  Bailey  said 
he  was  authorised  to  give  £200  only,  and  giving  more 
would  be  exceeding  his  authority.  By  the  letter  produced 
he  argued  and  asserted  that  there  was  no  gold  under  the 
claim ;  said  the  claim  would  be  useful  to  the  Plaintiffs 
only  for  other  purposes  ;  that  the  Defendants  were  fools 
to  refuse  £200,  kc,\  but  ultimately  the  Defendants  carried 
their  point  as  to  price,  and  an  agreement  for  the  sale  at 
£400  was  executed  by  Bailey^  Morris,  and  six  Defendants, 
not  Forenum,  Chupman,  and  Taamer,  and  a  cheque  of  Lear* 
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month  for  £20  was  giyen  as  a  deposit.  Foreman  signed 
this  the  next  daj.  Chapman  being  asked  hj  Bailey  to  sign, 
objected,  but  admitted  that  his  only  interest  was  for  the 
balance  of  Morris's  purchase-money.  Said  he  would  sign 
if  the  others  did,  but  ultimately  refused.  Bailey  repre- 
sented to  him  that  his  refusal  would  stop  the  dealing.  All 
the  Defendants  who  signed  (except  Foreman)  almost  imme- 
diately repented  of  the  bargain,  and  stated  to  Bailey  their 
disinclination  to  fulfil  it,  and  about  October  1,  returned 
the  cheque  in  a  letter.  The  Defendants'  men  shortly  after 
began  sinking  a  shaft  on  the  claim,  but  the  Plaintiffs  have 
since  carried  on  their  mining  from  their  own  works  under 
the  claim,  and  October  7, 1867,  had  this  bill  for  specific 
performance  of  the  agreement,  sealed. 
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The  Plaintiffs  stand,  I  think,  in  the  same  position  as 
Bailey,  if  acting  for  himself,  would  have  done.     It  has 
been  sought  to  establish  by  evidence  of  the  position  of  the 
Plaintiffs'  workings  at  certain  tjm(9s,  and  their  subsequent 
rate  of  progress,  and  also  from  their  position  at  certain 
times  after  the  suit,  that  they  had  really  gone  far  under 
the  Defendants'  claim,  when  Bailey  represented  that  they 
had  not  encroached,  and,  therefore,  that  he  must  have 
wilfully  misrepresented  the  facts.     I  am  most  influenced 
as  to  the  state  of  his  opinions  on  the  subject  by  his  conver- 
sations with  Learmonth,      I  think  that  at  and  before  the 
agreement  he  had  passed  the  boundary,  but  did  not  know 
or  believe  it;    but  that  in  his  conversations  with  the 
Defendants,  he  overstated  his  convictions  on  the  subject ; 
that  he  believed  that  the  quartz  reef  ran  under  the  De- 
fendants' claim  far,  but  merely  as  a  speculative  opinion, 
and  mis-stated  his  opinion  to  the  Defendants,  and  generally 
untruly  disparaged  their  property ;  that  he  mis-stated  his 
authority  from  his  principals,  and  used  some  artifice  to 
mislead  the  Defendants  on  the  subject.     But  I  think  that 
all  this  doei  not  disentitle  the  Plaintiffs  to  specific  per- 
formance. 


A 
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1868.  I  would  refer  for  the  law  to  Story's  Equity  Jurigprudencey 

LiABMONTH    sees.  101, 197, 199,  200, 201,  and  203.    All  the  parties  knew 
^J'  that  the  gold  followed  hj  the  Plaintiffs  was  approaching 

the  boundary.  Whether  their  workings  had  actually 
passed  it  was  of  little  importance.  Mr.  Spargos  letter 
(Sept.  20)  about  the  boundary  shows  the  Defendants 
suspected  the  course  of  the  gold.  There  is  no  evidence 
that  the  Defendants  relied  on  Bailey's  statements.  Five 
of  them  were  examined.  Where  a  case  should  turn  upon 
the  operations  of  their  minds,  the  parties  are  the  best 
informed  of  all  witnesses.  Where  a  Defendant's  defence 
is  that  he  was  deceiyed,  he  should  be  asked,  as  a  witness 
for  himself,  if  he  was  so.  The  only  expression  of  reliance 
upon  Bailey  in  Defendants'  evidence,  is  in  Chapman* s,  who 
was  in  fact  no  party  to  the  bargaining.  No  doubt  BaUey 
had  peculiar  means  of  information  on  the  subject  of  the 
probable  course  of  the  gold,  but  the  Defendants  were 
quite  aware  that  he  had.  Several  of  them  had  inspected 
the  Plaintiffs'  mine  before,  and  there  was  no  obstacle  to 
their  doing  so  again  if  they  pleased.  At  the  time  of  the 
statements  about  non-encroachment,  the  subject  of 
purchase  was  not  thought  of  by  Bailey,  and  the  statements 
he  made  about  24th  September  had  reference  to  the 
difference  between  £400  and  JS200  price,  as  to  which  the 
Defendants  got  all  they  sought.  As  Bailey  really  had  power 
to  purchase  for  JB400,  his  misrepresenting  his  instructions 
did  not  avoid  his  bargain.  His  telling  Chapman  that  his 
refusal  to  join  would  annul  the  arrangement,  was  wrong 
in  point  of  law,  and  therefore  is  no  defence. 


It  has  been  argued  that  the  doubt  about  the  Defendants' 
boundary  makes  this  bargain  uncertain,  and  therefore  not 
enforceable.  I  think  this  unimportant,  in  a  bargain  between 
persons  having  ground  running  up  to  a  common  boundary. 

The  subject  of  miners'  rights  was  not  noticed  in  the 
pleadings  or  evidence,  but  was  referred  to  in  argument  by 
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Defendants'  counsel.  It  is,  as  I  understand,  admitted  that 
the  Plaintiffs  had  not,  and  have  not  all  miners'  rights.  I 
feel  some  difficulty  upon  this  point,  but  am  not  prepared 
to  dissent  from  the  views  of  the  full  Court,  that  a  mort- 
gagee seeking  redemption  need  not  have  a  miner's  right, 
Salmon  r.  MaLcaky  (9),  or  a  cesivi  que  trust,  seeking  an 
account  from  a  trustee,  McDougaU  v.  Webster  (r).  I  referred 
to  the  subject  in  Niemann  v.  Weller.  I  think  a  suit  for 
specific  performance  of  an  agreement  to  purchase  a  claim 
should  come  within  the  same  principle.  The  7th  clause 
of  the  *'  Mining  StcUute,  1865,"  contemplates  a  purchaser  of 

a  claim  taking  an  assignment  of  the  miner's  right  of  the 
seller,  and  consequently,  it  seems  the  case  of  a  person  not 

having  a  miner's  right  making  a  bargain  for  a  claim  which 

he  can  enforce.     In  the  cases  to  which  I  have  referred,  the 

Ml  Court  seems  to  have    thought  that  the  Defendants 

should  have  had  miners'  rights,  and  I  think  here  that 

I  should  presume  that  the  Defendants  registered  for  the 

claim,  had  them.    I  think  that  the  Plaintiffs  are  chargeable 

with  so  much  untruth  as  to  Bailey's  statements  in  this 

transaction,  though  not  with  fraud  or  deception,  that  I 

should  make  the  decree  without  costs  as  between  the  other 

parties,  giving  Foreman  his  costs  as  against  the  Plaintiffs. 

"  Dedare  that  the  Flaintiflb  are  entitled  to  specific  performance  of 
*^  the  agreement  of  the  24th  September,  1867,  in  bill  stated,  for  the 
"  purchase  of  tbe  claim  and  other  property  therein  referred  to.  Kefer  it 
"to  the  Master  in  case  the  parties  difiVr,  to  direct  what  acts  and 
"eonyeyances  tbe  Defendants  respectively  should  do  and  execute  to 
"convey  tbe  said  claim  and  property  to  the  Plaintiffik  And  upon  the 
Tlamtiffs  paying  tbe  Defendants,  or  such  of  them  as  are  entitled 

thereto,  or  paying  into  Court  to  the  credit  of  this  cause,  the  purchase 
"  money,  £400,  with  interest  thereon  at  the  rate  of  £8  for  every  £100, 
"by  the  year,  from  September  24^  1867,  Order  the  Defendants  res- 
"  pectively  to  do  such  acts  and  execute  such  conveyances,  at  the  expense 
**  of  the  Plaintiffs,  and  to  hand  over  to  the  Plaintiffs  the  chattel  property 
"comprised  in  the  said  agreement  not  already  in  the  Plaintiffs  possession 
"tod  withdraw  from  the  possession  of  the  said  daim.  Order  that  the 
"  Pkintiffs  pay  the  Defendant,  Charles  Foreman,  his  costs  of  this  suit; 

'  refer  it  to  the  Master  to  tax  the  same;  let  the  parties  abide  their  own 

"costs,  save  as  aforesaid;  libert}'  to  apply." 

(q)   AtOe,  Vol.  III.,  £q.,  139.  (r)    Ante,  Vol.  II.,  Law. 


« 


1868. 
Leabmonth 

V. 
MOSBIB. 

Judj^ment. 


Decree. 
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1868.  From  the  above  judgment  the  Defendants  (other  than 

Lbabmomth    Foreman)  appealed  to  the  fall  Court. 

V, 
MOBKIB. 

Mr.  FdUnos  and  Mr.  Holroydj  for  the  Appellants,  cited, 

i !     ■    in  addition   to  the    cases  cited  in  the    Court  below — 

Argument  on    Clapham    V.    ShUlito    («),    CockeU   v.    Taylor    (t),    Dams    v. 
Synumds  (v),  Knight  v,  Botvyer  (w). 

Mr.  J,  W,  Stephen  and  Mr.  WM  for  the  Plain tifis,  res- 
pondents. 

Mr.  A* Beckett  for  the  Respondent  Foreman, 

Cur,  adv,  viUt. 
1869. 

May  7. 

Judgment  on        The  Chibp  Justice: — 
Appeal. 

Appeal  from  a  decree  for  the  specific  performance  of  an 
agreement  for  sale  by  the  members  of  the  Mount  Egerton 
Steam  Puddling  Company  of  their  claim,  plant,  &c.,  to  the 
members  of  the  Egerton  Gold  Mining  Company.  The 
decree  had  been  resisted,  and  the  appeal  was  now  sup- 
ported, on  the  grounds  that  the  Respondents  (the  pur- 
chasers) were  not,  at  the  time  of  the  breach  of  the  contract, 
holders  of  miners'  rights,  and  that  the  Appellants  (the 
vendors)  had  been  induced  to  enter  into  that  contract  by 
fraud  on  the  part  of  the  purchasers'  agent. 

The  claims  of  both  companies  adjoined,  that  of  the 
Appellants  being  a  small  piece  of  land,  forming  portion  of 
a  large  block;  that  of  the  Respondents  including  the 
whole  block,  less  this  portion.  A  lease  of  it  had  been 
granted  to  the  Respondents.  The  Appellants  worked 
theirs  as  a  surface  claim,  extracting  gold  by  the  process 


\ 
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tenned  "puddling;"  the  Respondents  theirs  as  a  quartz 
claim,  crushing  the  auriferous  quartz  it  contained. 

No  evidence  was  given  as  to  the  holding  of  miners' 
rights  hj  the  memhers  of  either  company.  The  Court  has 
hitherto  acted  on  the  principle  that  in  the  case  of  trustee 
and  eeUvi  que  trust — mortgagee  and  mortgagor  for  example 
—it  is  sufficient  if  the  trustee  or  mortgagee  hold  a  miner's 
right ;  it  is  not  necessary  that  the  cesbd  que  trust  in  a  suit 
to  enforce  his  rights  against  the  trustee  should  also  hold, 
or  have  held  one.  This  principle  has  heen  acted  on  and 
recognised  on  several  occasions,  and  may,  in  our  opinion, 
be  applied  to  the  case  of  a  vendor  and  his  purchasers,  as 
in  the  present  instance.  So  far  as  the  Appellants  them- 
selves are  concerned  the  Court  will  not  presume  either 
my,  as  to  whether  they  did  or  did  not  hold  these  docu- 
ments. We  think,  however,  that  assuming  the  question 
to  he  at  issue  hetween  the  pturties,  it  lay  on  the  Appellants 
taking  the  ohjection  to  show  that  although  working  a  claim 
themselves  they  were  doing  so  without  the  necessary  title ; 
if  they  were  holders  thereof  their  heing  so  would,  for  the 
present,  suffice  to  sustain  the  purchasers'  rights,  and  for 
the  purposes  of  the  ohjection  merely,  we  are  not  to  presume 
the  contrary. 


l869. 
Lbabmokth 

MOKBIS. 

Jud^/ment  on 


Some  days  previous  to  any  proposal  for  sale  or  purchase, 
and  in  consequence,  apparently,  of  rumours  that  the  Res- 
pondents had  driven  under  the  Appellants'  claim,  and 
were  extracting  auriferous  quartz  therefrom,  one  of  their 
numher  was  sent  to  make  inquiries  of  the  Respondents' 
manager,  solely  with  reference  to  the  supposed  encroach- 
ment    No  sale  was  then  contemplated  hy  either  party. 
Fourteen  days  suhsequently  a  proposal  for  sale  was  made 
by  the  same  person  to  the  Respondents'  manager,  and  was 
finally  accepted  four  days  afterwards.      The    supposed 
fraud  consisted  in  the  untrue  statements  alleged  to  have 
been  made  hy  this  manager  hefore  the  offer,  and  repeated 
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1869.         after  that  offer  but  before  its  acceptance.     The  Appellants 
Lbasmonth    contended  that  the  offer  had  been  withdrawn  and  another 
made,   and   that  the  untrue   statements    were    repeated 
between  the  withdrawal  of  the  one  and  the  making  of  the 
Artn^iMi^    other ;   but  we  can  discover  no  evidence  to  sustain  this 
view. 


MOBBIfl. 


Appeals 


We  think  the  vendors  were  not  dealt  candidly  with. 
The  purchasers'  manager  occupied  a  position  affording 
him  the  means  of  forming  a  very  accurate  opinion  as  to 
the  direction  in  which  the  quartz  veins  he  was  then 
actually  working  were  in  all  probability  trending ;  he  can 
scarcely  have  failed,  with  his  knowledge  of  mining  and 
surveying,  to  have  discovered  that  he  had  exceeded  the 
limits  of  Respondents'  claim,  and  that  he  must  have  en> 
tered  on  that  of  the  Appellants.  His  directions  to  his 
workmen,  his  conversation  with  the  active  partner  of  the 
purchasers'  company,  and  his  urging  on  the  purchase,  all 
confirm  the  belief  that  he  had  profited  by  the  advantages 
of  that  position.  He  did  not,  according  to  our  view  of  the 
evidence,  either  before  or  after  the  offer,  state  fully  and 
truly  his  own  opinion  on  the  facts,  which  must,  as  we 
think,  have  been  within  his  knowledge  ;  but  those  state- 
ments, before  the  offer  for  sale  by  the  Appellants,  were 
made  in  order  to  shew  that  he,  as  the  Defendants'  manager, 
had  not  encroached  on  the  Appellants'  claim — ^not  to  in- 
duce a  sale,  for  none,  as  we  have  said,  was  then  contem- 
plated ;  and  those  repeated  subsequently  to  the  offer  were 
in  the  hope  of  beating  down  the  Appellants'  demand  of 
JS400  as  the  purchase-money.  This  sum,  however,  was 
eventually  paid  to  them. 


For  these  statements  the  Respondents  are  no  doubt 
answerable,  but  we  can  see  no  proof  that  the  Appellants 
were  in  any  way  misled  by  them.  Their  own  conduct 
negatives  such  a  supposition.  It  is  admitted  that  after 
the  contract  had  been  made,  and  after  they  had  declined 
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to  complete  it,  they  sent  one  of  their  number  with  instruc- 
tions, if  he  failed  to  get  a  better  oflfer  from  a  third  person, 
then  an  intending  purchaser,  to  obtain  &om  the  Bespon- 
dents'  solicitor,  with  the  hope  of  another  and  more  advan- 
tageous agreement  being  made,  a  stay  of  proceedings  then 
threatened  to  enforce  the  contract  The  stay  asked  for 
was  granted,  obviously  under  the  supposition  of  the  party 
granting  it,  that  it  would  lead  to  the  Appellants  complet- 
ing their  contract.  Meantime,  whether  they — the  Appel- 
lants— had  or  had  not  been  defrauded,  was  not  the  ques- 
tion, but  whether  they  could  obtain  another  valid  offer  for  a 
higher  price.  Such  an  offer  was  obtained,  the  matter  con- 
cluded, and  they  at  once  refused  to  carry  out  their  agree- 
ment with  the  Bespondents.  Can  there  be  a  doubt,  under 
such  a  state  of  things,  that  if  this  new  offer  had  not  been 
made,  there  would  have  been  no  further  mention  of  fraud, 
and  the  contract  would  have  been  performed  on  the  part 
of  the  present  Appellants  ?  Conceding  that  misrepresen- 
tations were  made,  they  were  not  made  for  the  purpose  of 
inducing  the  vendors  to  enter  into  the  agreement,  nor  was 
it,  in  our  opinion,  obtained  in  consequence  of  any  such 
representations. 


1869. 

LSASMONTH 

V, 

HOBRIS. 

Judgment  on 
Appeal, 


The  Appellants,  in  addition  to  their  objection  on  the 
ground  of  fraud,  urged  with  much  force,  that  even  if  the 
Court  did  not  adopt  that  view,  the  Bespondents  should  never- 
theless be  left  to  their  redress  at  law — that  their  conduct 
disentitled  them  to  any  relief  in  a  Court  of  Equity ;  and  that 
it  required  less  to  resist  a  suit  for  specific  performance  than 
to  set  aside  an  agreement  for  fraud.  We  were  much 
pressed  with  this  suggestion.  The  circumstances  of  the 
case,  however,  are  peculiar.  The  subject  matter  of  the 
sale  is  a  claim  said  to  contain  auriferous  quartz  veins. 
The  value,  in  the  abstract,  of  such  a  claim  is  difficult  to 
be  estimated.  In  addition  to  this  difficulty,  the  Bespon- 
dents hold  on  lease  land  in  which  shafts  and  drives  have  been 
Bonk  by  them,  and  in  such  close  proximity  as  to  allow  of 
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ihe  ground  forming  the  Appellants*  claim  being  worked 
LsAiocoNTH  therefrom.  This  circumstance  renders  that  ground  of 
special  value  to  the  Respondents,  but  it  is  a  value  for  the 
loss  of  which  a  court  of  law  could  not  afford  adequate 
redress.  We  do  not  think  the  acts  of  the  Respondents' 
agent  have  been  of  such  a  character  as  to  compel  ns  to 
deny  his  employers  relief  in  this  Court,  and  leave  them  to 
obtain  inadequate  compensation  in  another,  for  an  ad- 
mitted breach  of  a  valid  agreement. 


V. 
MOBSIS. 

Judgment  on 
Appeal, 


The  decree  pronounced  should  not,  we  think,  be  dis- 
turbed ;  and  as  regards  the  costs  of  the  Appellants,  we 
are  disposed  to  follow  the  course  already  pursued  by  the 
Court  in  pronouncing  that  decree,  and  for  the  reasons 
then  assigned.  The  granting  relief  at  all,  in  suits  for 
specific  performance,  is  in  the  discretion  of  the  Court.  In 
the  exercise  of  that  discretion  it  may  be  deemed  right  to 
decree  specific  performance,  but  subject  to  certain  con- 
ditions. We  think  it  right  in  the  present  case,  to  impose 
as  a  condition,  the  payment  by  the  Respondents  of  their 
own  costs.  There  is  no  inconsistency,  we  think,  although 
so  contended  for  at  the  bar,  in  granting  the  Respondents 
relief  and  yet  refusing  them  their  costs. 


Appeal  dismissed  toithotU  costs, 
Respondents  paying  the  costs  of 
the  Defendant  Foreman, 
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November  9) 
11,  18,  24. 

HASTIE  V.   CURDIE   amp   Others.  ^^^7 

John  HASTJE,  by  his  Will,  dated  23rd  January,  1866,      ^  testator 

deviBed  and 

devised  and  bequeathed  all  bis  real  and  personal  estate  to  bequeathed  all 
four  trustees,  and  proceeded  as  follows ; —  to*tru«^^  to 

convert,  and, 

"I  direct  that  my  trustees,  as  soon  as  it  may  be  con-  ©fhis  debto," 

veniently  done  after  my  decease,  get  in,  sell,  and  convert  ^  inv^  the 

'  proceeds  in 

into  money,  the  whole  of  my  said  property,  estate,  and  Government 

eflFects,  and  after  payment  of  all  my  just  and  lawful  debts,  "^^^^^^f  "he 
that  the  proceeds  of  the  same  be  invested  in  Government  annual  income 
securities,  either  of  the  United  Kingdom  of  Great  Britain  annuities  to 

and  Ireland,  or  of  the  Colony  of  Victoria.     And  that  my  relatives 

named,  and 

said  trustees  pay  out  of  the  annual  income  of  the  same,  directed  that 
the  following  sums,  namely:     To  my  mother,  Mrs.  Jane  ^^^^^f^u 
Uasde,  presently  residing  at  Get^ong,  the  sum  of  £200  la«t  survivor 
yearly  during  all  the  days  of  her  life,  to  commence  and  be  ^ive^^i"  * 
computed  from  the  day  of  the  date  of  my  death,  and  to  be  trustees  should 

» 1  -1  •  1  1  <•  P*y»  assign,  or 

payable  yearly,  with  a  proportionate  part  thereof,  up  to  make  over  the 
the  day  of  her  own  decease.     To  each  of  my  sisters,  Mary  ^^^}^  residue 

•'  J  *  if    of  his  property, 

Hastie  and  Margaret  Hastie,  presently  residing  in  Scotland,  estate,  and 

the  sum  of  £60  yearly  during  all  the  days  of  their  reapec-  ^^'tjeson  ° 

tive  lives,  to  commesce  and  be  computed  as  directed  in  which  the 

11  1  11.  1  -,  same  should 

regard  to  the  yearly  sum  payable  to  my  mother,  to  be  pay-  have  heen 

able  yearly,  with  a  like  proportionate  part  thereof  respec-  i^^®»^®<l»  ■* 

tively,  up  to  the  day  of  the  decease  of  them  respectively,  directed. 

To  my    brother,    George    Hastie,    presently    residing    at  largrsur^lus 

Melbourne,  the  like  sum  of  £60  yearly  during  all  the  days  of  income  • 

of  his  life,  to  commence  and  be  computed  as  directed  in  for  the 

regard  to  the  other  yearly  sums  payable  to  my  mother  and  ""'l]?*^!?*'^ 

sisters,  and  to  be  paid  yearly,   with  a  like  proportionate  such  surplus 

income  was 
included  in 

the  residuary  gift;  and  that  the  Court  would  not,  by  anticipation,  deal  with  the  question 

of  the  destination  of  surplus  income,  on  the  contingency  of  the  period  allowed  by  law  for 

accomolatioD  being  exceeded. 

w.w.  4a'b.     >ol.  VI. —  i:»i.  11 
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Hastie 

V. 
CUBDIE. 


StaUmetd, 


part,  up  to  the  day  of  his  decease.     I  direct  that  my  said 
trustees  set  aside  two  sums  of  £1,000  each  out  of  the 
moneys  to  be  invested  as  aforesaid,  and  pay  the  annual 
proceeds  of  one  of  the  said  sums  of  J6 1,000  to  my  niece, 
Mary  Hastie^  presently  living  near  Melbourne;   and  pay 
the  annual  proceeds  of  the   other  of  the  said  sums  of 
J61,000  to  my  niece,  Jane  Hastie,   presently  residing  in 
Geelong,   such  annual  proceeds  to  be  paid  to  them,  the 
said  Mary  Hastie  and  Jane  Hastie  respectively,  yearly  during 
the  term  of  their  respective  lives  into  the  hands  of  my  said 
nieces  respectively,  for  their  sole  and  separate  use  and 
benefit,  free  from  the  control,  debts,  and  engagements  of 
any  husband,  and  so  that  my  said  nieces  respectively  may 
not  have  power  to  alienate,  dispose  of,  engage,  or  receive 
the  same,  or  any  part  thereof,  by  way  of  anticipation.    I 
direct    my  said   trustees   to   pay  to  my  overseer,   James 
Spnicey  if  he  be  living  with  me  or  engaged  in  my  service  at 
the  time  of  my  decease,  a  legacy  of  JB200  out  of  my  said 
trust  estate.    And  I  direct  my  said  trustees  after  the  death 
of  my  mother  to  pay  the  following  legacies,  namely  :     To 
the   treasurer   for    the    time    being    of   the    Melbourne 
Hospital,  for  behoof  of  the  said  Hospital,  the  sum  of  J2500. 
To  the  treasurer  for  the  time  being,  or  other  proper  officer, 
of  the    Melbourne   Lunatic  Asylum,   for  behoof  of  the 
Asylum,  the  like  sum  of  £500 ;    and  to  the  treasurer  for 
the  time  being,  or  other  proper  officer,  of  the  Geelong 
Hospital,  for  behoof  of  the  said  Hospital,  the  sum  of  £300. 
And  I  direct  that  after  the  decease  of  the  last  survivor  of 
my  relatives  hereinbefore  named,  my  said  trustees  shall 
pay,   assign,   or  make    over,    the   whole   residue  of  my 
property,  estate,  and  effects,  and  the  securities  on  which 
the  same  shall  have  been  invested  as  hereinbefore  directed, 
to  the  person  or  persons  who  shall  constitute  or  be  recog- 
nised as  the  heads  respectively  for  the  time  being  of  the 
United   Church   of    Great    Britain    and   Ireland   in    the 
Colony  of  Victoria,  and  the  Moderator  and  Moderators  for 
the  time  being  of  the  Synod  or  Synods,  or  other  Supreme 
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Ecclesiastical  Court  or  Courts,  of  such  of  the  Presbyterian 
Church  or  Churches  in  the  said  Colony  as  recognise  and 
approve  of  the  principle  of  Church  Establishment,  or  of  a 
connection  between  the  Church  and  State,  and  to  the 
University  of  Melbourne,  or  to  any  or  either  of  them,  in 
such  parts,  shares,  or  proportions,  as  they,  my  said 
trustees,  or  the  survivor  of  them,  shall  in  their  discretion 
and  judgment  think  fit." 


1868. 


Statement. 


The  Will  contained  the  usual  trustees'  clauses,  and 
power  of  appointing  new  trustees,  without  any  special 
reference  to  their  power  of  selection  between  the  ultimate 
donees  of  the  residue.  The  trustees  were  appointed 
executors. 


The  testator  died  March  18,  1860,  and  probate  was 
granted  to  three  of  the  executors,  reserving  leave  to  the 
fourth  to  come  in  and  prove  thereafter.  Jane  Hastier 
the  mother  of  the  testator,  his  sisters  Mary  Hastie  and 
Margaret  HaMie,  and  his  nieces  Mary  Hastie  and  Jane 
EastiB  survived  him,  but  George  Haatie,  his  brother,  died 
in  his  lifetime  After  providing  for  debts,  legacies,  and 
annuities,  there  was  a  large  surplus  income.  Mary 
tioitie,  the  sister,  19th  August,  1868,  filed  the  bill  in 
this  suit  against  the  trustees,  the  testator's  next  of  kin,  and 
the  University  of  Melbourne,  submitting  that  the  whole  of 
the  surplus  income  was  given  by  implication  to  the  annui- 
tants mentioned  in  the  Will;  or  that,  if  such  surplus 
should  be  held  included  in  the  residue,  accumulation 
could  not  continue  for  more  than  twenty-one  years  from 
the  testatdr's  death,  and  that  after  that  period  the  surplus 
would  be  distributable  amongst  the  testator's  next  oi  kin, 
and  prayed  a  declaration  to  that  effect. 

Mr.  J.  W.  Stephen  and  Mr.  WM  for  the  Plaintiff.  There 
is  no  express  gift  of  the  surplus  income,  and  the  residue  is 
not  80  given  as  to  include  it.     By  postponing  distribution 
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of  the  capital  during  the  lives  of  the  annuitants,  the 
testator  is  presumed  to  intend  the  postponement  for  the 
benefit  of  the  persons  whose  interests  precede  those  of  the 
ultimate  takers.  Jarman  on  Wills,  drd  ed.,  Vol.  I.,  p.  407 
The  principle  applies,  although  the  person  whose  interest 
is  postponed  may  not  be  the  testator's  heir-at-law  or  next 
of  kin,  although  these  circumstances  strengthen  the  pre- 
sumption. Doe  d  Bendals  v.  Summerset  (x).  Bird  v.  Hum- 
don  (y),  In  re  Blake's  Trust  (z),  In  re  Betty  Smith's  Trusts  (a). 
We  rely  upon  Humphreys  v,  Htunphreys  (b)  as  a  direct 
authority  in  the  Plaintiff's  favour.  In  that  case,  as  in  the 
present,  there  was  an  express  bequest  to  the  person  taking 
the  life  estate  by  implication,  and  who  was  not  the  testa- 
tor's next  of  kin.  But  if  the  gift  of  the  surplus  income 
be  included  in  the  gift  of  the  residue,  the  accumulation  of 
it  cannot  be  continued  beyond  twenty-one  years  from  the 
testator's  death.  Although  it  is  possible  that  the  statutoiy 
limitation  to  accumulation  may  not  be  exceeded,  if  it 
appears  that  accumulation  may  continue  beyond  the 
period  permitted,  the  Court  will  make  a  decree  by  antici- 
pation deciding  the  right  to  income  liberated  by  the 
direction  ceasing  to  operate,  as  in  Bective  v,  Hodgson  (c). 
The  operation  of  the  "  Wills  Statute"  which  incorporated 
the  *'Thellusson  Act"  is  not  confined  to  cases  in  which 
accumulation  is  expressly  directed,  but  applies  to  all  cases 
in  which  the  performance  of  the  trusts  would  result  in 
accumulation  beyond  the  prohibited  period.  Macdotiald  r. 
Bryee{d),  The  Plaintiff,  as  one  of  the  next  of  kin,  would 
be  entitled  to  a  share  in  the  surplus  income  after  twenty- 
one  years  fi*om  the  testator's  death,  and  she  is  now  entitled 
to  have  that  right  declared.  The  University  of  Melbourne 
is  the  only  ascertained  representative  of  the  three  benefi- 
ciaries amongst  whom  the  power  of  election  is  to  be 
exercised.      It  is  impossible   to  say  who  the  others  will  be 


(a?)  5  Burr.,  2608. 

(y)  2  Swans.,  342. 

(z)  L.R.,  3  Eq.,  799. 

(a)  II*.,  79, 


(6)    L.  R.,  4  Eq.,  475. 
(c)    10  H.  L.  Cas.,  666. 
(rf)    2  Keen,  276. 
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at  the  time  when  the  selection  or  division  is  to  be  made, 
and  the  answer  of  the  trustees  admits  the  impossibility, 
and  that  all  parties  who  could  be  brought  before  the  Court 
are  before  it. 

Mr.  Gregory  for  the  next  of  kin.  There  is  no  present 
gift  of  the  residue  at  a  postponed  period  such  as  would 
carry  intermediate  income  not  expressly  disposed  of,  but 
the  gift  of  the  residue  is  in  itself  contingent.  It  is  not 
merely  that  enjoyment  is  deferred,  but  there  is  no  gift  at 
all  until  the  contingency  arises,  and  there  is  therefore  an 
intestacy  as  to  all  surplus  income  arising  in  the  meantime, 
after  providing  for  the  annuities.  Stevens  v.  Hale  (e), 
Genery  v.  Fitzgerald  (/),  OUaon  v,  MorUfort  (g\  GlanviU  v, 
Glanvill  (h),  Saunders  v.  Lowe  (j), 

Mr.  Forster^  Mr.  Bunny,  and  Mr.  Holroyd,  for  the  trustees, 
referred  to  Lambert  v.  ThwaUes  [k),  Colpoys  v,  Colpoys  (l), 
Fonnereau  v.  Poyntz  (m),  and  Barksdale  v,  GiUiaU  (n);  and  sub- 
mitted that  any  present  declaration  as  to  accumulations 
would  be  premature. 


1868. 


Asrgumewt. 


Mr.  BiUmg  and  Mr.  T.  A'BeckeU  for  the  University  of 
Melbourne.  The  words  of  the  residuary  gift,  are  sufficient 
to  include  surplus  income,  and  being  thus  disposed  of 
expressly,  no  question  of  gift  by  implication  can  arise* 
The  principle  of  Humphreys  v,  Humphreys  cannot  be 
extended  to  a  class  of  annuitants.  If  it  were  to  be  applied 
in  this  instance,  the  result  would  be  to  give  the  surplus 
income  to  the  survivor  of  the  annuitants,  not  to  the 
annuitants  generally,  as  the  gift  of  the  residue  is  deferred 
during  the  life  of  the  survivor,  and  does  not  take  effect  as 
to  a  part  as  each  annuitant  dies  off.     The  surplus  income 


(e)  2  Dr.  &  Sm.,  22 

{/)  Jftc,  468. 

{g)  IVes.,  490. 

(i)  2Mer.,  38. 

0)  2  H.  BL,  1015. 


(*)    L.R.,  2  Eq.,  161. 
{I)    Jac,51. 
(m)  1  Br.  C.  C,  472. 
(n)    1  Swans.,  562. 
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exceeds  the  aggregate  amount  of  the  specific  annuities, 
which  are  of  unequal  amounts.  The  result  of  distributing 
the  surplus  income  amongst  the  annuitants  equally,  would 
be  inconsistent  with  the  testator's  intention,  as  ascertained 
from  the  express  gifts,  which  are  not  equal.  The  separate 
use,  and  restraint  on  anticipation  of  the  annuities  expressly 
given,  would  not  apply  to  the  annuities  given  by  implica- 
tion to  the  same  persons.  The  smaller  property  would  be 
protected,  the  larger  unprotected ;  and  it  cannot  be  pre- 
sumed that  such  was  the  intention  of  the  testator. 


Mr.  J.  W,  Stephen  in  reply. 


Cur.  adv.  rult. 


Novemher  24.  Mb.  Justice  Molesworth  (after  stating  the  facts  as  above 
Jud^t,      set  out)  :— 

It  has  been  argued  on  behalf  of  the  Plaintiff  and  those 
in  the  same  interest,  that  there  is  no  disposition  of  the 
income  of  the  investment  over  and  above  the  annuities 
between  the  time  of  the  investment  and  the  death  of  the 
survivor  of  the  relatives  named,  and  therefore  that  the 
surplus  income  should  go  to  the  next  of  kin  as  undisposed 
of,  or,  according  to  a  class  of  cases,  that  the  postponement 
of  the  application  until  the  deaths  of  these  relatives 
indicates  an  intention  to  give  them  the  benefit  of  the  sur- 
plus income  during  their  lives,  which  should  be  effect* 
uated.  It  seems  to  me  that  the  Will  sufficiently  shews  an 
intention  of  the  testator  to  dispose  of  the  surplus  income 
in  the  same  way  as  the  investments.  Directing  that  the 
trustees  should  apply  a  portion  of  the  income  of  the  fund 
in  their  names,  he  could  not  be  supposed  to  intend  that 
they  should  receive  only  so  much  as  they  should  apply; 
they  could  not,  in  fact,  in  some  modes  of  investments  re- 
ceive part  only  of  the  dividends,  &c.,  so  as  exactly  to  meet 
the  exigency.     Treating   the   investment  on   stock,  Ac., 
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debentures,  &c.,  and   cash  income,  as  arrived  to  their 
hands,  he  directs  them,  on  the  death  of  the  survivor,  to 
pay  (a  word   suited   for  cash),   assign  (a  word  suited  to 
stock),  and  make  over  (words  suited  to  debentures),  to  the 
ultimate  receivers,  the  residue  of  property  and  securities 
in  which  the  same  shall  have  been  invested.    This  residue 
eould  hardly  mean  the  entire  investment,  called  a  residue 
in  regard  to  payment  of  debts,  Sec.,  which  was  to  be  im- 
mediately after  his  death,  in  fact  before  investment,  nor  be 
so  called  in  regard  to  the  legacies  to  charitable  institutions, 
payable   at  his   mother's    death,   but   the  word   has   an 
apposite  meaning,  treating  investment  and  income  as  mix- 
ed, the  latter  being  subject  to  deductions  for  annuities. 
It  would  be  an  unduly  rigid  construction  to  say  that  all 
he  calls  residue  should  be  invested  in  securities.     This  is 
fortified  by  the  entire  frame  of  the  Will,  shewing  an  in  ten* 
tion  to  dispose  expressly  of  all  he  had — to  give  no  per- 
sonal benefit  to  the  trustees — by  his  having  specifically 
provided  something  covering  their  respective  lives  for  all 
the  relatives  named,  having  left  something  to  all  next  of 
kin  (treating  his  brother  George  as  alive  and  one  of  them, 
which  the  Will  did) ;  by  his  having  guarded  the  provision 
for  his  nieces  with  restrictions,  and  not  having  so  guarded 
incomes  which,  if  they  took  anything  by  implication,  or  as 
undisposed  of,  would  probably  be  larger  (by  inference  from 
the  Will  itself)  than  the  express  provision. 


V. 
CUBDII. 

Judgment. 


It  has  been  urged  that  no  probable  motive  can  be  found 
for  postponing  the  appropriation  of  the  funds  to  the  ulti- 
mate receivers,  but  to  give  an  intermediate  benefit  by  the 
income  to  his  relatives — that  more  good  could  be  done  by 
the  immediate  application.  The  postponement  might 
have  proceeded  from  an  anxious  solicitude  to  secure  these 
incomes,  notwithstanding  failure  of  securities,  from  a  wish 
that  the  trustees  should  have  longer  experience  as  to  the 
utilities  of,  or  the  necessities  of,  the  various  bodies  named, 
before  making  their  selection — from  an  opinion  that  more 


98 


SUPREME  COURT :  VICTORIA. 


id68. 


Jftdgmewt, 


good  could  be  done  by  the  deferred  application  of  «i  larger 
than  the  hastj  application  of  a  smaller  amount ;  or,  lastly,  and 
perhaps  most  probably,  from  a  hope  that  delay  and  augmen- 
tation would  best  preserve  the  memory  of  the  benefactor. 
None  of  these  motives  are  so  improbable  that  they  should 
be  discarded,  in  surmising  an  intention  for  the  testator. 


His  property  is  said  to  be  of  an  amount  far  beyond  the 
legacies  and  annuities  given  by  his  Will,  and  beyond  what 
a  person  reading  it,  from  the  caution  of  specifically  appro- 
priating part  of  the  corpus  to  his  minor  annuities,  and 
postponing  the  payment  of  legacies  to  his  mother's  death, 
would  conjecture ;  but  it  has  been  held  that  regarding  the 
probable  fluctuation  during  testators'  lives,  their  Wills 
should  not  be  construed  by  the  entire  amount  of  their 
properties  when  making  them.  I  have,  therefore,  forborne 
to  draw  arguments  from  the  amount  of  his  property. 

It  has  been  urged  on  the  pai*t  of  the  Plaintiff  that  the 
fund  cannot  accumulate  under  the  "  WUU  Act"  sec.  25,  for 
more  than  twenty-one  years  from  the  death,  and  that  I 
should  regard  the  law  on  the  subject  to  judge  of  the  testa- 
tor's intention  in  the  Will.     I  know  no  authority  for  that. 


I  have  been  offered  arguments  as  to  whether  the  income 
should,  after  twenty-one  years,  go  with  the  residue  or  to 
the  next  of  kin,  and  have  been  urged  now  to  express  an 
opinion,  but  I  decline  to  deal  with  this  question.  It  may 
never  arise,  and  when  it  lurises  the  parties  interested  in 
the  discussion  may  be  more  nearly  ascertained  by  inter- 
mediate events.  I  have  now  before  me  nobody  represent- 
ing the  parties  to  receive  except  the  University  of 
Melbourne,  which  may  be  excluded.  I  have  not  been 
referred  to  any  case  in  which  courts  of  equity  have  decided 
questions  about  accumulations  for  more  than  twenty-one 
years,  until  the  time  expired,  except  Bectm  i>,  Hodgson  (o). 

(o)    10  H.  L.  Oas.,  656. 
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There  the  Vice-chancellor  had  inadvertently  made  a  decree 
directing  accumulations  until  there  should  be  a  person 
entitled  to  real  estate,  which  might  not  be  for  twentj-one 
jears.  The  case  was  brou^t  before  the  House  of  Lords 
and  argued  upon  other  grounds.  This  oversight  was  dis- 
covered and  corrected,  and  the  right  to  the  income  for 
twenty-one  years  being  clear,  was  declared  in  the  altered 
decree  without  objection. 


1868. 


Judgmeni, 


The  words  ''  shall  have  been  invested  "  seem  to  refer  to 
investments  g^ing  on  at  the  time  of  distribution,  but  I 
would  say  on  the  whole,  that  this  Will  contains  no  direc- 
tion for  investment,  so  that  the  property  should  accumu- 
late by  way  of  compound  interest ;  but  I  take  that  to  be  an 
implied  duty  of  trustees,  as  that  of  investment  itself  is 
without  express  direction.      I  am  not  disposed  to  direct 
accounts  (the  Plaintiff  not  wanting  them  to  protect  any 
present  interest  of  hers)  before  the  ascertainment  of  parties 
certainly  interested.     Nor  am  I  disposed  to  give  an  opinion 
to  the  trustees  as  to  their  having  a  present  power  of  selec- 
tion.    If  they  are  advised  to  attempt  to  exercise  it,  those 
taking  and  those  disappointed  may  litigate  the  matter. 
This  Will  presents  questions  as  to  whether  new  trustees 
will  succeed  to  the  power  of  selection ;  what  persons  may 
be  intended  as  heads  of  denominations ;  how  far  they  will 
take  as  trustees  or  be  controlled  in  their  application  of 
funds;  what  religious  bodies  come  within  the  descriptions 
—none  of  which  I  shall  attempt  to  settle.     The  last  seems 
especially  difficult,  and  I  have  no  party  before  me  interested 
in  the  discussion.     Subsequent  events  and  the  conduct  oi 
the  trustees  may  prevent  the  necessity  of  all  discussions 
on  the  subject. 

As  to  costs,  I  am  against  the  Plaintiff  as  to  present 
rights  sought,  and  think  1  cannot  conveniently  deal 
with  her  contingent  future  rights.  In  some  cases 
upon  the  construction  of  Wills,  people  with  little  chance 


100 


SUPREME   COURT:   VICTORIA. 


1868. 
Hastib 

V. 
CUHDIE. 


Judgment, 


of  success  boldly  bring  forward  equity  suits,  thinking  they 
may  gain,  possibly,  and  if  they  lose  will  be  indemnified 
for  costs  out  of  the  estate  woZo  rvdentes  alimo.  1  have 
hesitated  in  this  case:  on  the  whole  I  shall  throw  the 
costs  on  the  estate,  giving  the  trustees  only  costs  between 
solicitor  and  client. 


Decree.  Declaro  that  by  the  Will  of  John  Rattie,  in  the  BiU  mentioned,  tiie 

"  Plaintiff  and  hig  other  relatives  therein  named  are  not  entitled  by 

implication  to  the  surplus  income  of  the  investments  thereby  directed 
during  their  lives,  and  that  the  said  surplus  income  is  not  left  undis- 
posed  of,  so  as  to  go  to  the  next  of  kin  of  the  said  testator.  Direct  the 
Defendants,  John  Curdie,  Daniel  McKinnon,  John  Manifold,  and 
JPeter  Manifold,  as  trustees  from  time  to  time,  to  invest  such  surplus 
income  in  securities  of  the  class  directed  in  the  said  Will,  so  that  the 
same  may  accumulate  by  way  of  cx)mpound  interest,  without  prejudice 
to  the  rights  of  all  parties,  after  the  exercise  of  the  power  of  selection 
contained  in  the  said  Will,  and  after  the  expiration  of  twenty -one  years 
from  the  death  of  the  said  testator,  and  it  appearing  that  the  funds  in 
the  hands  of  the  said  Defendants  trustees  are  fully  sufficient  to  secure 
the  amount  payable  to  the  Plaintiff,  this  Court  declines  to  make  auy 
present  order  for  accounts  of  the  said  estate.  Order  that  the  costs  of 
all  parties  to  this  cause  be  paid  by  the  said  Defendants  trustees  out  of 
the  corpus  of  the  trust  funds,  exclusive  of  the  £2,000  appropriated  to 
tho  security  of  the  Plaintiff  and  the  Defendant  Jane  JIastie.  Refer  it 
to  the  master  to  tax  the  said  costs;  the  costs  of  the  said  trustees 
Defendants  only,  between  solicitor  and  client. 


Dee.  18, 19. 


1869. 
May  7. 


Judgment  on 
Appeal. 


From  this  judgment  the  Plaintiff  appealed.  The  case 
was  re-argued  by  the  same  counsel,  for  the  same  parties, 
before  the  full  Court  (p). 

Cttr.  adv.  vuU, 


The  Chief  Justice  (after  stating  the  facts). — 

In  order  more  readily  to  arrive  at  the  question  really  in 
issue  between  the  parties  as  to  the  proper  construction  of 
this  Will,  it  may  be  well  to  dispose  of  the  point  of  the  tes- 
tator's intestacy  respecting  the  surplus  income.    All  his  pro- 
(p)    Coram,  Stawell,  C.  J.,  Barry,  J.,  and  WiUiams,  J. 
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perty,  real  and  personal,  is  given  to  trustees ;  they  are  to  sell         ^^^ 
and  invest  the  proceeds.     The  investments  must  necessa-       Hastis 
rily   be   made   in    the   names   of  the   trustees,   who   are       Cubdib 

expressly  directed  to  pay  certain  sums  out  of  the  annual         

income ;  and,  as  a  consequence,  it  must  be  taken  that  they    \£^^i  ^* 
are  required  to  receive  the  whole  of  that  income.     The 
surplus  in  their  hands  they  would,  in  discharge  of  their 
ordinary  duties  as  trustees,  invest  in  some  way,  selecting 
—it  may  be  supposed — the  same  kind  of  securities  as  the 
testator  himself  had  specified  for  the  corpus.      Thus  the 
trustees,  having,  in  their  possession,  invested  in  their  own 
names  on  securities  under  the  authority  of  the  Will  the 
whole  of  the  estate,  are  directed  to  pay  certain  annuities 
and  legacies,  and  on  the  happening  of  a  certain  event,  give 
the  residue  to  certain  objects.      No  doubt  arises  as  to 
whether  the  trustees  have  this  income  or  not — they  are  in 
possession  of  it — the  question  is  simply  whether  the  tes- 
tator,  having  given  all  to  his  trustees,  and  very  clearly 
directed  them  in  words  large  enough  to  carry  capital  and 
income,  how  to  dispose  of  the  carpus,  has  yet  omitted  to 
provide  for  the  disposition  of  the  accumulations  during  a 
certain  intermediate  period — whether,  in  fact,  the  clause 
amoonts  to  a  sufficient  direction  to  pay  the  income  to  the 
residuary  legatees.      In  the  absence  of  any  prohibitory 
words,  we  should  have  thought  the  general  rule  of  interest 
following  principal  afforded  a  sufficient  answer  to  the 
question.     The  concluding  part  of  the  sentence — ''and 
the  securities  on  which  the  same  shall  have  been  invested 
as  hereinbefore  directed  " — cannot,  for  the  reasons  already 
stated,  be  limited  to  the  first  investment,  since  there  were 
necessarily  subsequent  investments  of  the  surplus  income  ; 
nor,  according  to  the  strictest  and  most  literal  interpreta- 
tion, can  these  words  restrain  the  plain  meaning  of  those 
immediately  preceding.      The  whole  residue  of  the  testa- 
tor's property,  including,  in  our  opinion,  income  as  well 
as  capital,  and  the  securities  on  which  it,  or  any  part  of  it, 
might  have  been  invested,  were  to  go  in  a  particular  way. 
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We  have  no  doubt,  therefore,  the  testator  did  not  die 
intestate  as  regards  this  surplus  income. 

The  fund  in  dispute  consists  of  interest  from  the  invest- 
ments of  the  proceeds  of  real  and  personal  estate.  No 
dispute  arises  as  to  any  difference  in  the  application  to  the 
one  estate  or  the  other  of  the  principle  of  a  gift  by  implica- 
tion ;  and  according  to  the  authorities,  it  seems  now  to  be 
settled  that  no  such  distinction  exists.  The  true  question 
is  whether  there  is  an  inconsistency  in  the  Will,  or  a  diffi- 
culty, amounting  almost  to  an  impossibility,  of  giving  foil 
effect  to  the  various  words  and  clauses  it  contains,  and 
whether  such  inconsistency  or  difficulty  would  be  removed 
by  presuming  a  gift  to  have  been  made  by  the  testator. 
If  so,  the  law  allows  of  such  a  presumption  being  made, 
but  only  in  order  to  effect  the  removal  mentioned,  not  to 
sustain  mere  conjectures  as  to  the  motives  or  reasons 
on  which  it  is  supposed  the  testator  acted.  Yarious 
elements  in  each  case  may  contribute  pro  and  ctm  to 
justify  or  prohibit  any  such  presumption  ~the  testator 
postponing  his  heir  taking  that  which  would  have  been 
his  by  inheritance,  or  his  next  of  kin  receiving  his  share 
in  property  which  would  have  belonged  to  him  if  undis- 
posed of ;  the  presumed  gift  either  working  or  being  sup- 
posed to  prevent  an  intestacy ;  a  specific  bequest  of  part 
of  a  particular  fund,  the  remainder  of  which  was  to  pass 
only  by  implication ;  a  clause  against  anticipation 
expressly  imposed  by  the  testator,  from  which  the  benefi- 
ciaries would  be  freed  as  regards  any  gift  by  implication ; 
a  residuary  clause  large  enough  to  cover  the  fund  in 
dispute — ^these  and  others  may  all  assist  in  the  arriving  at 
a  decision  for  the  one  side  or  the  other ;  but  it  seems 
scarcely  consistent  with  all  the  authorities  to  lay  down 
any  general  rule  which  shall  make  the  conclusion  in  any 
particular  case  dependent  upon  their  absence  or  presence. 
Each  case  must  be  determined  according  to  its  own  special 
features. 
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For  the  Appellant,  three  cases  were  not  a  little  relied 
on — Doe  v.  Sttmmengt,  the  flEtcts  of  which  do  not  bear  much 
resemblance  to  those  of  the  present ;  Bird  v,  ffunsdon^  which 
was  decided  apparently  to  prevent  an  intestacy ;  and  the 
eomparatiyelj  recent  decision  of  Humphreys  v,  Humphreys. 
The  judgment  in  that  case  seems  scarcely  consistent 
with  the  chain  of  previous  authorities.  By  the  Will  then 
under  consideration,  the  residue  was  to  be  given  to  such 
of  the  testator's  brothers  and  sisters  as  were  living  at  the 
death  of  his  widow — in  default,  to  his  nephews  and  nieces. 
There  were  legacies  to  his  father  and  mother.  In  the 
judgment  the  question  is  asked,  why  the  testator  postpones 
until  his  wife's  death  the  enjoyment  of  his  brothers  and 
sisters,  i^,,  the  enjoyment  under  his  Will — for  without  it 
they  would  have  taken  nothing.  If  a  testator  stands,  so 
to  speak,  between  his  heir  or  his  next  of  kin  and  that 
which  they  would  have  inherited  or  received  but  for  his 
Will,  the  reason  for  the  question  is  obvious.  In  all  such 
instances  similar  circumstances  are  present,  and  the 
answer  must  be  the  same ;  but  where  the  person  post- 
poned is  neither  heir  nor  next  of  kin,  the  reason  for  the 
question  is  not  so  easily  discovered,  and  the  answer  must 
depend  rather  on  conjecture,  varying  with  the  varying 
eircumstances  of  each  particular  case,  than  be  a  conclusion 
&irly  deducible  from  a  state  of  facts,  some  at  least  of  which 
must  be  present  in  each  case.  Moreover,  unless  the 
question  is  suggested  by  an  apparent  inconsistency  in  the 
Will,  and  is  not  dependent  merely  on  the  peculiar  views  of 
the  testator,  the  inability  to  give  an  answer  does  not  favour 
the  necessity  for  presuming  a  gift.  As  in  the  case  of 
Humphreys  v.  Humphreys,  the  class  from  which  the  residuary 
legatees  were  to  have  been  chosen  by  survivorship  was 
ascertained  ;  the  difficulty,  or  even  impossibility,  of 
determining  beforehand  which  of  them  might  be  alive  at 
the  death  of  the  widow  seems  scarcely  capable  of  causing 
any  inconsistency  in  the  testator's  Will,  or  even  affecting 
the   probabilities  as  to  his   intentions;    and    yet  it  is 
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specially  assigned  as  one  of  the  reasons  for  the  conclasion. 
Taking  the  case  as  not  opposed  to  the  other  decisions  on 
the  suhject,  still  none  of  the  facts  which  existed  in  it  are 
present  in  this.  The  question  asked  there  could  scarcely 
he  asked  here,  and  it  is  the  only  one,  apparently,  which 
can  he  asked — why  did  the  testator  postpone  the  gift  to 
these  three  objects  of  his  bounty?  If  asked,  various 
answers  may  be  conjectured,  but  what  the  testator's  real 
reason  was  it  appears  to  us  impossible  to  determine.  As 
well  might  it  be  asked  why  did  he  select  these  three 
bodies  as  objects  of  his  bounty,  to  the  exclusion  of  his  own 
relations.  It  can  scarcely  be  said  the  bequest  to  the 
Appellant,  in  the  form  of  an  annuity,  of  a  portion  of  the 
surplus  income,  furthers  her  view  that  an  additional 
share  in  that  veiy  surplus  was  given  her  by  impli- 
cation. 


As  the  testator  has  postponed,  until  the  death  of  the 
survivor  of  certain  of  his  relatives,  the  distribution  of  his 
estate  amongst  his  residuary  legatees,  who  are  strangers, 
the  question  resolves  itself  into  whether  this  postpone- 
ment gives  his  relatives,  by  implication,  a  share  as  next  of 
kin  in  the  income  arising  meantime  from  the  investments. 
We  have  no  hesitation  in  expressing  our  opinion  that  it 
does  not.  But  the  case  does  not  rest  there.  Courts  have 
felt  justified  in  presuming  a  gift,  in  order  to  avoid  an 
intestacy ;  but  we  are  invited  to  treat  as  undisposed  of 
that  which  the  testator  has  disposed  of  by  his  Will ;  in 
fact,  to  presume  an  intestacy  as  regards  this  surplus,  in 
order  to  support  the  gift  by  implication.  Nay,  more, 
though  the  testator  has  expressly  given  a  portion  of  this 
same  fund,  it  must  be  presumed,  it  is  urged,  that  he 
omitted  to  give  any  directions  as  regards  the  remainder. 
The  various  reasons  against  the  presumption,  however, 
need  scarcely  be  referred  to.  We  can  discover  none  in  its 
favour.  We  think  it  does  not  arise,  and  that  the  surplus 
forms  part  of  the  residuary  estate. 
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It   was    also    urged — apparently    in    anticipation    of         1869. 
the    Court's     entertaining    the    opinion    we    have   just        Hastib 
expressed — that  if  the   income  was  to   accumulate,  the 
excess    over    twenty-one    years   from   the    death   of  the 
testator  would  be  void,  and  the  Court   should   express    "^^^^i 
an  opinion   to  that   effect.      We   think  the   matter  has 
been  sufficiently  disposed  of  by  the  form  in  which  the 
decree  has  been  framed.     When  the  case  arises  the  Court 
will  deal  with  it.     Until  then  it  would  be  premature,  in 
our  opinion,  to  do  more  than   direct,  as  has  been  done, 
that  the  income  be  accumulated  without  prejudice  to  any 
rights  that  may  arise  on  the  events  to  which  the  decree 
refers.    The  appeal  must  therefore  be  dismissed. 

It  only  remains  to  dispose  of  the  question  of  costs.  Many 
points  admitting  of  much  doubt  must  arise  on  this  Will. 
Some  of  them  relate  to  the  next  of  kin,  others  do  not ;  none 
except  these  questions  of  a  gift  by  implication  and  excess 
of  accumulations,  have  been  referred  to  in  the  pleadings. 
It  is  competent  for  a  Plaintiff  to  frame  his  bill  in  any  way 
he  may  be  advised,  but  if  he  does  so  in  utter  disregard  of 
the  estate,  the  Court  ought  not  to  overlook  that  circum- 
stance in  considering  the  subject  of  costs.  The  result  of 
this  litigation  has  been  to  leave  the  principal  difficulties 
without  any  proper  opportunity  for  adjudication  respecting 
them,  and  the  estate  diminished  by  the  costs  of  the  suit. 
We  do  not  feel  at  liberty  to  add  the  costs  of  the  appeal, 
and  as  we  see  no  reason  why  the  successful  Kespondents 
shoald  not  receive  theirs,  we  dismiss  the  appeal,  with  costs. 

Appeal  dismissed  with  costs. 


106 


SUPREME  COURT  :   VICTORIA. 


DAVIS  V.  THE  QUEEN. 

X  ETITION  under   the  "  Crtnm  Rentsdies  and  Liabilily 
StatuU  1865/'  No.  241,  against  the  Crown,  and  Bill  against 


1868. 

November  19, 
2)60.4,10,21. 

1869. 
May  7, 16, 20, 

25. 
Sepiember  2. 

2).  was 

Crown  g^rantee 
of  land  pnr- 

chaeed  by  him  the  Board  of  Land  and  Works,  by  PeUr  Bama,  Petitioner 

from  the 

Crown  in         and  Plaintiff. 

1853,  and 
described  in 
the  g^nt  as, 
inter  alia 
"  bounded  on 
the  south  by 
Wellington- 
street."    At 
the  time  of 
sale  a  plan  was 
exhibited, 
shewing  Wel- 
lington-street 

as  five  chains  in  width.  The  Crown  grant  was  in  the  usual  form, 'no  reference  being 
made  to  this  plan.  In  1868,  the  Government  advertised  for  sale  the  land  in  the 
centre  of  Wellington-street,  as  shewn  upon  the  plan,  leaving  a  carriage-way  on  each  side. 
On  petition  and  bill  by  D.  against  the  Crown  and  Board  of  Land  and  Works  to 
restrain  this  sale. 

Held,  by  the  full  Court,  reversing  Moleeworih,  J.,  that  by  presumption  of  law,  tibe 
land  forming  "Wellington-street "  ad  medium  filum  via  passed  to  D.  as  the  grantee  of 
the  adjoining  land,  and  that  the  plan  exhibited  at  the  sale  was  admissable  to  shew  what 
the  words  "Wellington- street"  in  the  Crown  grant  meant;  and  interlocutory  injuDC- 
tion  granted  to  restrain  the  sale  of  the  land  forming  the  street,  extending  for  the 
frontage  of  D,*s  allotment,  and  from  that  frontage  to  the  centre  of  the  street,  its 
width  being  deemed  to  be  that  shewn  in  the  plan  exhibited  at  the  time  of  sale. 

Meld,  also,  that  the  Board  of  Land  and  Works  were  properly  made  Defendants,  and 
that  the  petition  would  be  defective  if  they  were  not  parties,  and  demurrers  by  the 
Crown  and  Board  of  Land  and  Works  overruled. 


The  Petition  and  Bill  stated  that  in  August,  1853,  the 
Petitioner  purchased,  under  a  contract  with  Her  Majesty's 
Government,  two  allotments,  numbered  1  and  /2,  section 
15,  town  of  Melbourne  east,  contiguous  to  each  other, 
allotment  1  haying  a  frontage  of  two  chains  to  a  street,  or 
thoroughfare,   known    as    Wellington-street    or    parade. 


On  a  question  of  the  construction  of  words,  the  same  rules  of  common  sense  and 
justice  must  apply,  whether  the  subject  matter  of  construction  be  a  grant  from  the 
Crown  or  a  subject.  

Per  Moleeworth,  J. — Between  vendor  and  purchaser,  the  latter  purchasing  some  land 
on  a  plan  exhibited  by  the  former,  has  no  right  to  insist  that  the  vendor  must  dispose  of 
the  rest  of  his  property  according  to  the  plan,  unless  his  contract  expressly  refers  to  it. 
And  per  totam  curiam^  where  the  original  contract  has  been  carried  into  execution  by 
deed,  the  Court  will  only  consider  the  t^^rms  used  in  that  deed,  and  the  proper  construc- 
tion to  be  put  on  them. 

Per  Moleeworth,  J. — The  18  and  19  Fie,  Cap.  Ivi.,  sec.  5.  does  not  give  to  imperfect 
or  honorary  contracts  of  the  Crown  a  binding  efficacy  as  against  the  Crown. 

Leave  to  appeal  to  the  Privy  Council  from  the  order  for  an  interlocutory  injunction, 
refused. 
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That  deeds  of  grant  of  these  allotments  were  issued 
December,  1868,  in  which  allotment  one  was  described  as 
being  bounded  "  on  the  south  bj  Wellington-street  bear- 
ing west  two  chains  and  on  the  west  by  Clarendon-street 
bearing  north  one  chain  twenty-five  links."  £1,770  was 
paid  by  Petitioner  for  allotment  No.  1,  and  £1,460  for 
allotment  No.  fi.  That  at  the  time  of  such  purchase 
Wellington-street  was,  and  has  continued  to  the  present 
time  to  be,  a  large  and  spacious  street,  parade,  or  thorough- 
fare of  the  width  of  five  chains,  or  thereabouts,  and  extend- 
ing between  the  frontage  of  allotment  1  and  the  adjoining 
allotments  on  the  north  side  of  Wellington-street  and  the 
public  reserve  or  park  formerly  called  the  Police  Paddock, 
and  now  called  Yarra  Park,  for  a  distance  from  east  to 
west  of  three-quarters  of  a  mile.  That  as  evidence  of  the 
width  of  the  parade  the  petitioner  craved  leave  to  refer  to  a 
plan  made  and  exhibited  by  and  on  behalf  of  the  Govern- 
ment at  the  time  of  the  contract  and  sale,  on  which  plan 
the  streets  mentioned  in  the  grant  were  shewn,  and  accord- 
ing to  which  all  the  streets,  including  Wellington-street 
or  parade,  have  continued  to  be  used  and  known  to  the 
present  time.  That  previous  to  such  contract  and  sale  a 
correspondence  had  taken  place  between  the  then  Mayor 
of  Melbourne  and  the  Governor  respecting  the  width  of 
Wellington-parade,  and  that  in  a  letter  to  the  Mayor  from 
the  Colonial  Secretary,  of  the  dSnd  March,  1858,  it  was 
stated  that  "  it  has  always  been  the  intention  to  continue 
the  line  of  this  parade  in  a  due  east  and  west  direction 
from  the  Bichmond  comer  of  the  Police  Paddock  at  the 
one  end  to  the  south-east  termination  of  Flinders-street  at 
the  other,  and  special  care  shall  be  taken  that  no 
private  interest  shall  be  allowed  to  interpose  which  may 
be  adverse  to  the  ultimate  formation  of  the  street  in  this 
manner;"  and  the  petition  alleged  that  the  width  of  the 
parade  at  the  Police  Paddock  was  five  chains.  As  further 
evidence  of  the  width  of  the  street,  a  letter  of  the  Colonial 
Secretary,  25th  September,  1854,  to  the  Mayor,  and 
w.  w.  t  a'b.     vol.  VI. — EQ.  J 
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accompanying  plan,  and  a  proclamation  in  the  GovemmmU 
Gazette  of  the  2nd  February,  1864,  were  referred  to,  in 
each  of  which  the  parade  was  described  as  of  the  width  of 
five  chains.      That  the  plans  exhibited  at  the  sale  repre- 
sented   Wellington-street    as    of    such    width,   and   was 
exhibited  for  the  purpose  of  inducing  purchasers  to  give 
large  prices  for  the  land,  and  the  Petitioner  gave  bis  large 
purchase  money  solely  on  the  faith  of  Wellington-parade 
being  continued  of  the  width  shewn  on  the  plan.     That 
the   Government  had  published  a  notification  of  their 
intention  to  sell  land  on  the  parade,  thereby  reducing  the 
width  of  the  street  to  seventy-two  feet,  and  the  effect  of 
this  sale  would  be  to  lower  the  character  of  the  houses, 
and  the  neighbourhood,  and  interfere  with  the  prospect 
from  the  Petitioner's  land,   and  otherwise  diminish  the 
value  of  the  property  already  sold.     The  petition  charged 
that  this  intended  sale  would  be  a  breach  of  the  contract 
made  by  the  Petitioner,  by  which  he  gave  enhanced  prices 
for  hie  allotments  on  the  faith  that  the  street  would  remain 
of  the  width  of  five   chains ;     that  the    Petitioner    was 
entitled  to  have  Wellington-street  retained  of  the  width 
that  it  was  when  he  made  his  purchase,  namely,  five  chains; 
and  that  any  alteration  of  its  width  would  be  a  breach  of 
contract,  and  a  violation  of  the  18  and  19  Vic,,  cap.  Iv., 
sec.  2,  and  the  63rd' sec.  of  the  **  Constitution  Act;"  and  that 
the  Petitioner  was  entitled  to  have  the  Defendant  (the 
Board  of  Land  and  Works)  restrained  from  selling  any 
portion  of  Wellington-parade.      The  prayer  was  in  the 
statutory  form  that  right  be  done,  and  also  for  an  injunc- 
tion to  restrain  the  Board  of  Land  and  Works  from  selling 
any  portion  of  Wellington-parade. 


The  case  now  came  before  the  Court  upon  a  motion  for 
an  injunction  as  prayed.  The  Petition  and  Bill  was 
verified  by  the  affidavit  of  the  Petitioner.  There  was  also  an 
affidavit  by  Mr.  Finnock,  stating  that  he  had  bought  two 
allotments  of  land  in  Wellington-parade  solely  on  the  faith 
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that  Wellington-parade  was  five  chains  wide,  and  would 
be  maintained  at  that  width,  and  had  since,  in  the  same 
belief,  expended  £9,000  upon  buildings  upon  such  allot- 
ments; and  that  if  the  laud  were  sold  as  proposed  the 
yalue  of  his  property  would  be  very  materially  depreciated, 
and  the  general  character  of  the  neighbourhood  lowered. 


1868. 


Statement. 


In  opposition  to  the  motion  there  was  an  affidavit  from 
Mr.  Morrahf  an  Officer  of  the  Crown  Lands  Office, 
stating  that  the  prices  obtained  for  the  land  in  question  in 
1858  were  fair  and  reasonable;  that  the  piece  of  land 
called  Wellington-parade  had  not  been  set  apart  for  public 
or  other  purposes  by  Act  of  Parliament ;  that  the  land  had 
been  and  was  lying  waste;  that  two  years  ago  the  Board 
of  Land  and  Works  proposed  to  sell  the  land,  and  adver- 
tised it  for  sale,  but,  on  the  application  of  the  City  Corpo- 
ration, and  their  declared  intention  to  make  improvements 
on  the  land,  ii  was  withdrawn  from  sale ;  these  improve- 
ments, however,  had  not  been  made;  further,  that  the 
Bale  was  only  objected  to  by  three  of  the  owners  of  pro- 
perties on  the  parade,  and  that  the  residences  in  the 
neighbourhood  at  present  were  not  of  a  superior  character. 
There  was  also  an  affidavit  from  Mr.  Tuckett,  of  Gemmdl, 
Tuckett  S  Co,,  the  Government  auctioneers,  that  in  his 
opinion  the  sale  of  the  land  as  proposed  would  not  lessen 
the  value  of  the  properties  in  Wellington -parade,  but  would 
enhance  the  value  of  such  properties. 


Mr.  Bunny  and  Mr.  Davis,  for  the  Petitioner  and  Plaintiff, 
in  support  of  the  motion.  By  the  18  and  19  Vic,  Cap.  Ivi., 
sec.  6,  the  only  power  given  to  the  Colonial  Legislature  to 
deal  with  land  in  the  colony  is  as  to  ''  waste  lands  of  the 
Grown,"  and  these  words  are  not  applicable  to  land  within 
the  City  of  Melbourne.  By  the  same  section  it  is  provided 
"that  nothing  herein  shall  affect  any  contract,  or  prevent 
the  fulfilment  of  any  promise  or  engagement  made  by  or  on 
behalf  of  Her  Majesty  with  respect  to  any  land.''     The 
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iPetitioner  is  therefore  entitled  to  a  fulfilment  of  the  implied 
contract  or  promise  of  the  Crown,  that  this  street  should  be 
maintained  of  the  width  of  five  chains.  In  the  Crown  grant 
the  Petitioner's  land  is  described  as  ''  bounded  on  the 
south  by  Wellington-street."  There  is  a  latent  ambiguity 
as  to  what  "  Wellington-street "  is,  and  parol  evidence 
being  admissible  to  define  it,  the  best  evidence  is  the  plan 
exhibited  at  the  sale,  which  shews  Wellington-street  as  of 
the  width  of  five  chains.  Taylor  on  Evidence  §  557,  Hodgn 
V.  Hor^cdl  (q),  Sqidre  v,  Campbdl  (r),  Druce  v.  Denieon  (»), 
Doe  d  Hughes  v.  Lakin  (t).  This  street  has  been  dedicated 
to  the  public  for  more  than  fifteen  years  and  cannot 
now  be  alienated  by  the  Crown  for  building  purposes. 
The  Petitioner  purchased  upon  the  faith  of  the  represen- 
tation made  by  the  plan  exhibited  at  the  time  of  sale  that 
Wellington-parade  would  be  five  chains  wide,  and  is  entitled 
to  have  it  maintained  of  that  width.  Rankin  v.  StukiB' 
eon  (v),  Peacock  v,  Penson  (w).  [Moleeworthy  J.  In  a  case  in 
which  I  was  counsel  myself  in  March,  1855,  but  the  name 
of  which  I  now  forget,  the  full  Court  held  that  after  a  sale 
of  land  upon  a  plan  shewing  other  roads  besides  that  to 
which  the  land  in  question  had  a  frontage,  the  owner 
might  shut  up  those  roads  if  he  pleased  (x).]  The  corres- 
pondence between  the  Government  and  the  Corporation 
amounts  to  an  undertaking  to  keep  this  road  open  of  the 
width  of  five  chains.  [Moleswortk,  J.  That  correspon- 
dence was  with  the  Corporation.  How  does  that  confer  any 
right  upon  the  present  Plaintiff?]  He  is  one  of  the  citizens 
represented  by  the  Corporation ;  and  the  Government  so 
fetr  from  interfering  with  his  rights,  ought  to  interfere  by 
the  Attorney-General,  if  necessary,  for  the  protection  of 
those  rights.  The  grant  to  the  Petitioner  of  the  land  pur- 
chased by  him,  bounded  by  Wellington-street,  passes  also  by 
presumption  of  law  the  half  of  that  street  usque  ad  medium 

(r)    4  Sim.,  IS. 


(q)  IR.  &M.,  116. 

(r)  1  M.  &  Cr.,  459. 

(*)  6  Ves.,  386. 

(t)  7  Car.  &  P.,  481. 


(io)    llBeav.,356. 
(a)    Vide  Bradthaw  o.  Watw%t 
Vic.  L.  T.,  92. 
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JUum,  Simpson  v.  Dendy  (y),  Berridge  v.  Ward  (z);   and  it 
has  been  held  by  the  Privy  Council  that  the  same  princi- 
ple is  applicable  to  grants  by  the  Crown ;   Lord  v.  The    ».     qjj^^ 
Commismners  of  Sydney  (a). 


Arffumeni, 


Mr.  J,  W.  Stephen,  Mr.  LatMS,  and  Mr.  Webb,  for  the 
Crown,  and  the  Board  of  Land  and  Works,  contra.     As 
regards  the  petition  against  the  Crown,  there,  is  in  this 
case  no  contract  within  the  meaning  of  the  **  Crown  Reme- 
dies and  Liability  Statute  1865/'  sec.  27,  and  therefore  this 
petition  will  not  lie.     But  apart  from  that  Act,  and  treat- 
ing the  case  as  though  between  subject  and  subject,  the 
PlaintiJQf  has  no  equity  to  maintain  this  suit.     There  is 
nothing  lying  in  contract  between  the  Petitioner  and  the 
Grown.    The  whole  question  between  them  is  concluded  by 
the  Crown  grant;  and  the  Petitioner  is  entitled  to  nothing 
but  what  his  Crown  grant  gives  him.     The  Crown  grant 
is  in  the  usual  form,  and  of  the  land  only,  and  there  is  in 
it  no  express  or  implied  grant  of  Wellington-parade,  White 
V.  Hill  {b).    The  exhibition  of  a  plan  at  the  sale  is  only  tan- 
lamount  to  a  view  of  the  property,  Fewster  v.  Turner  (c),  and 
where  the  written  contract  between  the  parties  is  silent  as 
to  the  plan,  the  Court  will  not  infer  a  contract  from  the  exhi- 
bition of  the  plan  :    Feoffees  of  Heriot's  Hospital  v.  Gibson  (d), 
Sqidre  v,  Campbell  (e),  Nurse  v.  Lord  Seymour  (/).      Even  if 
from  the  use  in  the  Crown  grant  of  the  words  '*  Wellington- 
street"  as  a  boundary,  there  is  an  implied  covenant  to 
give  a  street,  it  would  only  amount  to  a  covenant  to  give  a 
street,  and  not  an  open  expanse  of  five  chains  wide,  called 
a  parade ;  or  if  it  be  treated  as  a  covenant,  then,  to  give  a 
parade  five  chains  wide ;  in  the  now  altered  circumstances 
of  the  colony,  and  the  necessity  for  using  this  land  within 
the  city  for  building  purposes,  such  a  covenant  would  not 


(y)  6JQr.,N.  S.,  1197. 
(«)    10  C.  B.,  N.  S.,  400;  30 
li.  J.,  C.  P.,  218. 
(a)   12  Moore,  P.  C.  C,  472. 
(i)   6Q.B.,487. 


(c)  11  L.  J.,  N.  S.,  Chy.,  161 ; 
6  Jur.,  144. 

(d)  2  Dow.,  301. 

(e)  -  1  M.  &  Cr.,  459. 
(/)   13  Beav.,  254,  269. 
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now  be  binding.  Duke  of  Bedford  v.  The  Trustees  of  ike 
British  Museum  {g).  The  present  Petitioner  cannot  sustain 
this  suit  on  the  ground  of  a  nuisance  as  for  a  threatened 
interference  by  the  Crown  or  the  Defendants  with 
Wellington-parade  as  a  public  highway;  for  then  the 
suit  should  be  by  information  by  the  Attorney-General. 
Attorney-General  v.  Sheffield  Gas  Company  (h\  Shdford  on 
Highways,  p.  18. 


Mr.  Bunny  in  reply. 


Cur,  adv.  vuU, 


I>eeemher4u     Mb.   JUSTICE  MOLESWOBTH: — 


Judgment, 


This  case  comes  before  me  upon  a  motion  for  an 
injunction  to  restrain  the  sale  of  land  lying  between  the 
houses  on  Wellington-parade  or  street,  and  the  Police 
Paddock  or  Yarra  Park,  for  building  purposes,  according  to 
the  petition,  as  verified. 


The  Petitioner,  Mr.  Davis,  states  in  his  petition  that 
under  proclamation  July  or  August,  1858,  he  pur- 
chased from  the  Crown,  lands  at  the  comer  of  Wellington- 
parade  and  Clarendon-street,  which  were  conveyed  to  him 
by  Crown  grant  9nd  December,  1853,  described  as  to  that 
fronting  Wellington-parade  as  "  bounded  on  the  south  by 
Wellington-street ; "  that  he  paid  £8,240 ;  that  this  Welling, 
ton-street  was  then,  and  still  is,  a  large  street,  parade,  or 
thoroughfare,  of  the  width  of  five  chains,  extending  from  the 
frontage  of  the  said  allotment  to  the  park  north  and  south, 
and  from  east  to  west  three-quarters  of  a  mile;  that  before 
the  sale  a  plan  was  exhibited  to  him  and  other  purchasers, 
shewing  the  several  streets,  amongst  others  the  said 
Wellington-parade,  by  that  name,  of  the  width  of  five 
chains ;  that  before  the  sale,  in  March,  in  a  correspon- 
(y)    2M.&K.,652.  (h)    8  De  G.,  M.  &  0.,  804. 
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denee  between  the  Mayor  of  Melbourne  and  the  Colonial 
Secretary,  it  was  stated  by  the  latter  that  it  was  intended 
to  continue  the  line  of  the  parade  in  a  due  east  and  west 
direction  from  the  Richmond  comer  of  the  police  paddock 
to  the  south-west  corner  of  Flinders-street,  and  that  special 
care  should  be  taken  that  no  private  interest  should  be 
allowed  to  interpose  which  might  be  adverse  to  the  ulti- 
mate formation  of  the  street  in  that  manner ;  that  the 
above  plan  was  exhibited  for  the  purpose  of  inducing  pur- 
chasers to  give  large  prices  for  the  land  in  regard  to  the 
width  of  the  street  'or  parade,  and  that  he  himself  gave 
tbat  large  price  solely  on  the  faith  of  the  street  being  con- 
tinued in  its  full  width  ;  that  there  were  subsequent 
publications  and  letters  by  the  Government  treating  the 
street  as  of  the  above  width ;  that  the  Government  are 
DOW  about  selling  the  southern  part  of  this  street — or 
parade — so  as  to  reduce  its  width  to  seventy- two  feet,  and 
to  cause  that  space  to  be  covered  with  streets  and  inferior 
houses,  obstruct  prospect,  and  much  diminish  the  value 
of  Plaintiff's  property. 


1868. 


JudgmmU, 


As  to  the  above  several  materials  upon  which  the  Peti- 
tioner relies,  I  have  to  say  that  a  correspondence  by  the 
Government  with  the  Corporation  of  Melbourne  can  give 
the  Petitioner  no  rights.  As  to  the  plan  exhibited  before 
the  Petitioner's  contract,  this  is  not  a  suit  by  a  purchaser 
seeking  to  have  a  contract  executed  according  to  agree- 
ment, but  a  purchaser  having  a  conveyance  on  which  he 
rests  his  rights,  and  as  to  which  he  seeks  no  amendment 
or  rectification.  Apart  from  this  somewhat  technical  ob- 
jection, it  may  be  considered  settled  law  between  vendor 
and  purchaser,  that  the  latter  purchasing  some  land  on  a 
plan  exhibited  by  the  former,  has  no  right  to  insist  that 
the  vendor  must  dispose  of  the  rest  of  his  property  accord- 
ing to  the  plan,  unless  his  contract  expressly  refers  to  it. 
The  leading  case  on  the  subject,  now  of  many  years  stand- 
^gi  is  Squire  v.  Camjjbdl,  nearly  similar  to  the  present. 
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In  it  the  Plaintiff  had  taken,  from  public  commissioneis,  a 
long  lease  of  land  abutting  on  a  fine  proposed  street,  rely- 
ing on  the  plan,  and  sought  to  restrain  the  commissioners 
from  erecting  a  statute  obstructing  that  street,  as  incon- 
sistent with  the  plan.  The  same  point  was  decided  by 
the  Supreme  Court  here  as  between  private  indiyiduals, 
as  to  a  plan  of  intended  roads,  in  the  case  of  Bradihaw  v. 
WaUon,  in  1864  (i). 


This  reduces  the  Petitioner's  case  to  his  deed  of  con- 
veyance, the  Crown  grant  describing-his  land  as  bounded 
by  Wellington-street.  In  Squire  v.  Campbdl,  the  descrip- 
tion was,  **  on  the  north  side  of  a  new  street  then  forming, 
called  Pall  Mall  East,  fronting  towards  the  south  on 
the  said  new  street."  This  petition  presents  no  definite 
statement  as  to  whether,  when,  and  how,  Wellington-street 
or  parade  was  dedicated  to  the  public  as  a  highway.  If  it 
was  so  before  the  grant,  the  word  should  be  deemed  to 
have  been  used  in  it  merely  as  a  description  of  a  known 
locality,  which,  as  a  street,  was  public  property,  which  no 
one  could  enlarge  or  diminish,  and  as  to  which  the  pur- 
chaser would  have  rights  only  as  one  of  the  public  com- 
plaining of  any  nuisance  as  interfering  with  public  rights. 
It  would  be  as  if  any  one  sold  property  as  abutting  upon 
a  street,  which  could  not  be  held  a  contract  about  the 
street.  The  Petitioner's  case  would  be  better,  treating  it 
as  not  then  dedicated  Crown  property  which  the  Crown 
was  naming  as  a  street,  and  intended  to  dedicate ;  and  in 
this  respect,  1  think  the  Crown  was  bound  between  it 
and  purchasers  having  lots  so  described,  to  reserve  for 
them  a  street  popularly  so  called,  but  not  a  street  of  five 
chains  wide.  I  think  the  contract  is  to  be  sought  within 
the  grant,  which  affords  no  material  as  to  the  width  of  the 
street,  or  space  to  be  left  vacant.  Suppose  lands  were 
sold  as  bounded  by  a  park,  would  every  purchaser  have  a 
right   to    insist    that    none   of   the    park,    as    then    in 

Cf)    Vic.  L.T.,92. 
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fact  ezistiiig,  could   be    used   by  the  Qoyemment  for      ^  I^^ 
any  other  purpose? 


The  Petitioner  has  in  argument  brought  forward  a 
new  view,  that  half  the  street  passed  by  the  grant  of  land  «<vw«»^* 
abutting  upon  it,  and  have  referred,  in  support  of  their 
argument,  to  several  cases.  In  England,  the  real  origin 
of  highways  is  generally  of  great  antiquity,  and  it  is  pre- 
sumed, in  the  absence  of  explicit  evidence,  that  they  were 
dedicated  to  public  use  by  owners  of  the  land  retaining 
the  right  to  the  soil;  and  an  owner  conveying  land  abut- 
ting on  a  highway  is  presumed  to  intend  to  grant  half  of 
it  The  presumption  was  held  to  be  so  strong  that  in 
Simpson  v.  Dendy,  the  owner  of  land  on  both  sides  of  a 
highway,  conveying  a  &rm  at  one  side  by  measurements 
more  or  less  as  abutting  towards  that  highway,  together 
with  the  appurtenances,  was  deemed  to  pass  his  half  of 
the  highway.  So  in  Berridge  v.  Ward,  land  with  appur- 
tenances was  held  to  carry  half  a  highway,  notwithstand- 
ing reference  to  a  plan  omitting  it.  But  the  short  history 
of  our  colony  shews  a  different  state  of  things.  All  its 
land  was  Government  property,  gradually  sold  by  intend- 
ed roads  as  boundaries,  the  Crown  retaining  the  soil  and 
management  of  the  roads.  I  was  referred  also  to  a  case 
irom  an  adjoining  colony.  New  South  Wales,  originating 
in  a  grant  from  the  Crown  when  Victoria  formed  part  of 
it — Lord  17.  The  Commisdoners  of  Sydney — in  which  it  was 
held  that  a  Crown  grant  of  land,  as  bounded  by  a  creek, 
not  navigable,  passed  half  the  creek,  because  the  creek 
was  of  no  probable  use  to  the  Crown,  and  of  much 
use  to  the  grantee.  This  reason  fails  as  to  streets  of 
which  the  Crown  holds  the  legal  estate,  according  to  its 
usages,  for  the  benefit  of  the  public.  I  would  add  40 
the  ground  for  the  result  of  that  case,  that  a  creek 
▼ariable  in  width  of  water  would  be  a  variable  boundary 
St  its  margin,  so  that  a  fixed  boundary  should  be  sought 
at  its  centre. 
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I  cannot  appreciate  the  force  of  the  argument  for  the 
Petitioner,  based  on  the  provisions  of  the  18  and  19  Fw., 
cap.  Ivi.  transferring  Crown  lands  to  the  management  of  the 
colonial  Legislature,  "  that  nothing  shall  prevent  the  ful- 
'*  filment  of  any  contract,  promise,  or  engagement,  made 
"  by  or  on  behalf  of  Her  Majesty,  with  respect  to  any  land, 
"  when  such  contract,  promise,  or  engagement,  should 
"  have  been  lawfully  made  before  the  Act  should  take 
"  effect."  I  cannot  understand  that  this  clause  gives  to 
imperfect  or  honorary  contracts  of  the  Crown  a  binding 
efficacy  as  against  the  Crown.  I  apprehend  its 
meaning  is,  that  Her  Majesty,  if  desirous  of  fulfilling  her 
previous  contracts,  promises,  or  engagements  (I  would  say 
even  though  they  were  imperfect  or  honorary),  might  as 
against  the  local  authorities,  insist  upon  fulfilling  them. 
I  expressed  this  view  in  DaUimore  v.  The  Queen  (k\ 
somewhat  too  concisely.  The  full  Court,  on  appeal,  page 
44,  appears  scarcely  to  agree  with  me. 

It  is  unnecessary  to  discuss  whether  the  subject  of  this 
suit  is  a  claim  or  demand  under  the  "  Crown  Remedies  Act" 
accrued  since  June,  Id^^tS.  Upon  that  point  the  case  of 
the  Mayor,  dc,  of  Melbourne  v.  The  Queen  {I),  seenas  with 
the  Petitioner. 

I  deal  only  with  the  legal  rights  of  the  Petitioner,  and 
express  no  opinion  upon  his  moral  claims  upon  the 
Government.  I  refuse  the  motion.  Costs  to  be  costs  in 
the  cause. 


December  10. 
Statement. 


The  case  now  again  came  before  the  Court  upon  the 
demurrers,  put  in  respectively  by  the  Crown,  and  the  Board 
of  Land  and  Works.  The  grounds  of  demurrer  by  the 
Crown  were  as  follows : — (1)  Want  of  Equity.  (2)  That 
the  said  Petitioner  has  not,  in  his  said  petition,  made  any 
case  of  a  claim  or  demand  within  the  meaning  of  part  d  of 

(*)    Ante,  Vol.  III.,  Eq.,  36.  (f)   Ante,  Vol.  IV.,  Eq.,  42. 
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the  '<  Crown  Remedies  and  LiabiUtm  Statute  1865/'  (3)  That 
it  does  not  appear  by  the  said  petition  that  Her  Majesty,  as 
the  vendor  of  the  land  therein  mentioned,  has  come  under 
any  obligation,  expressed  or  implied,  not  to  sell  the  land 
therein  mentioned  or  referred  to  as  the  Wellington-parade. 
The  grounds  of  demurrer  by  the  Board  of  Land  and 
Works  were : — (1)  Want  of  Equity.  (2)  That  it  does  not 
appear  by  the  allegations  of  the  said  petition  and  bill, 
that  this  Defendant  has  any  interest  in  the  subject  matter 
of  this  suit. 


1868. 
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Mr.  J.  W.  Stephen,  Mr.  Lawes,  and  Mr.  WM,  for  the 
demurrers.  As  the  questions  raised  are  the  same  as  have 
been  decided  upon  the  motion  for  an  injunction,  there 
will  be  no  necessity  for  arguing  the  demurrers. 


Ar^ment, 


Mr.  Bunny  and  Mr.  DavU  in  support  of  the  petition  and 
bill.  We  concur  in  this  arrangement ;  but  ask  that  the 
appeal,  or  appeals,  on  the  demurrers  may  be  joined  with 
the  appeal  which  has  been  already  lodged  against  the  judg- 
ment on  the  injunction. 

Mr.  «7.  W.  Stephen.  We  have  no  objection  to  there  being 
one  order  on  both  demurrers,  but  the  appeal  from  the 
order  refusing  the  injunction  must  necessarily  be  a 
separate  one. 


Mb.  Justice  Molesworth  : — I  do  not  think  I  have 
power  to  join  the  appeals.  The  more  convenient  way 
would,  perhaps,  be  to  have  the  appeal  on  the  demurrer 
argued,  and  if  decided  against  the  decision  of  this  Court, 
an  injunction  might  be  moved  for  based  upon  that  deci- 
sion. These,  however,  are  terms  for  the  parties  to  make 
themselves.  All  I  can  do  is  to  include  the  two  demurrers 
in  one  order. 

Demurrers  allowed  with  costs. 


Judgment, 
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ises.  Xhe  appeal  bj  Uie  Petitioner  and  Plaintiff  against  ths 
DiTU         order    refusing    an    injuncUon    now    came     on    to  be 
"■            heard  (ml 

Mr.  Bunny,  Mr.  Fellom,  and  Mr.  Davis  for  the  Appellant. 

Mr.  J.  W.  SbpA«n,  Mr.  Laieei.  and  Mr.  WAb  for  the 
Bespondenta,  the  Queen  and  the  Board  of  Land  and 
Works. 


A  preliminaiy  objeetioD  was  taken  by  counsel  for  the 
Grown,  that  the  demurrers  having  been  allowed  and  no 
appeal  therefrom  lodged,  the  suit  was  altogether  out  of 
Court;  but  upon  an  undertaking  being  given  on  behalf  of 
the  Petitioners  tiiat  an  appeal  from  the  order  allowing  the 
demurrers  should  be  lodged  in  due  course,  the  arguments 
were  allowed  to  proceed. 

The  following  cases  were  cited,  in  addition  to  thosB 
cited  in  the  Court  below.  For  the  Appellant : — Shaa  v. 
WiUon  (n),  LgU  v.  Ricltardi  {6),  TuUc  v.  Uoxhay  (p),  Pigott  v. 
Stratton  (;],  Barlow  v.  Rhodes  |r),  MwUy  v,  MacDermoU  (i), 
JB«r  n.  Wright  ((),  Jarvu  v.  Dean  (v),  Reg.  v.  Tht  Inhoiilanli 
of  the  Tithing  of  St.  Mark  (w),  Philipt  v.  TreAy  {x),  Stirling  v. 
Mailland  (y),  Ntwmareh  v.  Brandling  {z),  SandaU  v.  Hod  (a), 
Tippmg  V.  Eekersley  (b).  For  the  Respondents,  La  Tour  v. 
Attomey-Omerai  (c].  North  Brilish  Railway  v.  Todd  (d). 

Cur.  adv.  valt. 


(m)    Coram,     SIihmII,     C.    J.,  (v)  3  Blng.,  447. 

Sorry,   J.,   and    WtUiami,  J.  (w)  1 1  Q.  B.,  877. 

(»)    9CI&  F.,  566,  566.  (r)  B  Jnr.,  S.  S.,  999. 

(o)    L.R.,  1  E.  &  I.  App.  222.  (g)  5  B.  &  S.,  840. 

(p)    a  Ph.,  774.  (i)  3  Swan*.,  99. 

(;)    1  Da  Q.,  M.  &.  Q.,  33.  (a)  4  De  O.,  W.  &  O.,  343. 

(r)    BTjr.,  280;    8.  C,  1  C.  &  ih)  2  K.  *  J.,  270. 

M.,  439,  (c)  11  L.  T ,  N.  S.,  G63. 

(«)    8A.  *E.,  138.  (c^  12  CL  4  P.,  722. 
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The  Chief  Justice  : —  .  ^®®®' 


The  Appellant  was   grantee   of  two  parcels   of   land    ,^^^  quezv. 

at  East  Melbonme,  purchased  by  bim  from  the  Crown  

in  1858.      One  formed    the  allotment  at  the  junction 
of  Clarendon-street  and  Wellington-parade;    the  other,    Jft^menton 
an  adjoining    lot,  had  a  frontage    to    Clarendon-street 
only.    The  former  was  described  in  the  deed  of  grant  as, 
inter  aUa  "  bounded  on  the  south  bj  Wellington-street." 
At  the  time  of  sale  a  plan  was  exhibited  on  the  part  of  the 
Government,  showing  these  and  other  allotments  fronting 
Wellington-street,  and  also  shewing  the  street  or  parade 
as  five  chains  in  width.     The  Crown  gprant  was  in  the 
nsoal  form,  no  reference  being  made  to  this  plan.     From 
the  time  of  sale  up  to  the  present  date,  Welling^n-street 
continued  a  parade  or  thoroughfare,  extending  in  width 
from  the  line  of  these  allotments  on  the  north,  to  Tarra- 
park  on  the  south,  about  five  chains,  and  in  length  from 
east  to  west  a  distance  of  about  three-fourths  of  a  mile. 
At  the  end  of  last  year  a  sale  of  the  land,  forming  about 
three-fourths  in  the  centre  of  this  street,  leaving  a  carriage- 
way CD  each  side,  was  advertised  to  be  held.     The  adver- 
tisement was  in  the  common  form  as  a  sale  of  Crown  lands, 
at  public  auction,  by  the  Board  of  Land  and  Works.     A 
petition  was  presented  to  Her  Majesty  to  restrain  this  sale, 
the  Board  being  made  a  party,  and  the  petition  as  regards 
them  being  treated  also  as  a  bill.     An  application  then 
niade  for  an  injunction  was  refused;  the  present  appeal 
was  from  that  decision. 

The  Appellant  rests  his  case  on  the  plan  describing  the 
width  of  the  street  having  been  made  so  much  a  part  of 
the  contract  as  to  allow  of  its  being  referred  to ;  on  the 
sale  being  a  derogation  from  the  character  of  the  street  as 
it  was  at  the  time ;  on  the  stoppage  or  diminution  of  the 
width  of  the  street  being  a  nuisance ;  and  on  the  further 
ground  that  the  grant  to  the  Appellant  of  the  land  abut- 
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1869.         tiDg  on  the  street  was  also  a  grant  of  the  land  in  front, 
Dayis         forming  part  of  that  street  ad  medium  filwn  vub. 

V. 

The  Qubek. 

The  question  of  nuisance  may,  we  think,  he  at  once  dis- 

^IppeaL^    posed  of.     If  nuisance  at  all,  it  is  one  of  a  public,  not  a 

private,  character — one  which  affects  the  Appellant  as  a 

member  of  the  community,  not  as  the  grantee  of  either 

of  these  parcels  of  land ;  and  one  for  which  he  must  seek 

redress  by  some  other  proceeding,  than  a  suit  in  equity 

merely  as  such  grantee. 

As  to  the  other  points,  the  original  contract  haying 
been  carried  into  execution  by  the  deed,  we  must  now 
consider  only  the  terms  used  in  that  deed,  and  the 
proper  construction  to  be  put  on  those  terms.  There  is 
no  reference  in  them  to  the  plan  shewing  the  width  of  the 
street — no  statement  as  regards  that  width.  The  expres- 
sion "  street "  is  used  merely  as  descriptive  of  the  boundary 
it  forms — in  that  sense  its  width  is  unimportant.  So  long 
as  it  remains  a  street,  of  whatever  width,  it  still  answers 
the  description  given — namely  "  bounded  on  the  south  by 
Wellington-street"  The  diminution  of  its  width  is  no 
derogation  from  its  character  as  a  boundary,  nor  <does  that 
width  form  any  part  of  the  original  contract,  even  if  we 
were  now  at  liberty  to  consider  the  terms  thereof.  In 
support  of  the  express  words  of  the  contract,  therefore,  the 
width  cannot  now  be  regarded  by  the  Court ;  it  simply 
formed  no  part  of  it. 

The  last  ground,  however,  urged  in  support  of  an 
injunction — that  taken  apparently  for  the  first  time  during 
the  argument  in  the  Court  before  the  Primary  Judge — 
causes  the  whole  case  to  present  a  different  aspect.  The 
question  of  whether,  by  presumption  of  law,  the  land 
forming  the  highway  ad  medium  Jilum  vub  passes  to  the 
grantee  of  the  adjoining  land,  as  the  Appellant  now  con- 
tends, has  never,  so  far  as  we  know,  been  raised  in  any  of 
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the  colonial  Courts.     The  law,  as  expounded  by  the  Courts      vi???ly 
at  home,  as  well  as  in  America,  has  been  clearly  stated  by        Datib 
Mr.  Chancellor  Kent  in  his  Commentaries,  Vol.  III.,  433,    ^^^  Quesn 

part  6,  section   62—"  It  may  be  considered  as  the  general  

rule  that  a  grant  of  land  bounded  upon  a  highway  or  a  ^A^eal, 
river  carries  the  fee  on  the  highway  or  the  river  to  the 
centre  of  it,  provided  the  grantor  at  the  time  owned  to  the 
centre,  and  there  be  no  words  or  specific  description  to 
shew  a  contrary  intent."  This  passage  was  quoted  and 
tpproved  of  in  the  judgment  pronounced  in  Lord  v.  Com- 
mimonen  of  Sydney,  so  frequently  cited  during  this  case. 
The  law  on  the  point,  as  between  subject  and  subject,  in 
Great  Britain  is  therefore  clear.  That  judgment  is  deci- 
sive, however,  not  merely  as  regards  the  application  of 
this  principle  of  law  to  a  case  of  the  grant  of  a  parcel  of 
vaste  lands  of  the  Crown  in  the  colony  of  New  South 
Wales,  described  as  bounded  by  a  river,  thereby  extending 
by  presumption  of  law  the  grant  of  the  parcels  in  the  deed 
to  a  grant  of  the  bed  of  the  river  ad  medium  Jilum  aqua;  but 
also  as  regards  the  far  more  important  principle,  that,  up- 
on a  question  of  the  construction  of  words,  the  same  rules 
of  common  sense  and  justice  must  apply,  whether  the  sub- 
ject matter  of  construction  be  a  grant  from  the  Crown  or  a 
subject. 

This  principle  of  a  presumption  of  law,  arising  in  the 
cases  referred  to,  is  founded,  apparently,  on  the  unreason- 
ableness of  the  grantor  retaining  that  which,  of  no  use  to 
him,  may  yet  prove  of  service  to  his  grantee.  The  diffi- 
culty of  determining  the  boundary  between  high  and  low 
water  mark  affords  no  ground  for  the  establishment  of  the 
principle,  for  then  it  would  have  been  limited  to  cases  of 
land  adjoining  streams,  whereas  it  is  as  generally  applied 
to  instances  of  land  fronting  highways.  We  need  not 
refer  to  the  absolute  necessity  of  observing  all  those  prin- 
ciples of  law  recognised  in  the  courts  of  the  mother 
country,  more  especially  in  that  which  constitutes  our  own 
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1869. 


Judgment  on 
Appeal, 


appellate  tribunal,  unless,  indeed,  some  special  cireum- 
stances  of  the  particular  ease  render  the  principle  in- 
applicable. In  the  present  instance  we  can  draw  no  sonnd 
distinction  as  regards  the  question  under  cousideration, 
between  the  Crown,  as  trustee  of  the  waste  lands  of  the 
colony,  and  the  private  owner  of  any  particular  portion  of 
land.  There  is  no  reason  why,  for  any  general  purpose, 
the  Crown  should  retain  the  freehold  of  the  highways. 
The  mere  circumstance  that  in  the  early  days  of  the 
colony  roads  were  formed  by  a  department  of  the  Govern- 
ment, which  superintended  the  expenditure  of  a  vote  from 
the  public  revenue,  scarcely  affects  the  question ;  for  the 
management  and  formation  of  the  highways  may  be  in 
one,  and  the  freehold  of  the  soil  in  another.  The  prin- 
ciple has  been  as  generally  applied  in  a  comparatively  new 
country  as  it  has  in  Great  Britain.  Having  the  power  of 
granting  this  land,  why  should  the  Crown  retain  it?  The 
formation  of  streets  or  highways,  whether  over  suburban 
or  country  lands,  constitutes  a  duty  devolving  on  the 
collective  body  of  ratepayers  within  the  district,  and  not 
on  the  central  Government.  The  whole  tendency  of 
legislation  on  the  subject  confirms  this  view.  To  hold 
that  the  Crown  retains  the  soil  and  freehold  in  these  high- 
ways, after  it  has  parted  with  the  lands  which  abut  on 
them,  would  be  in  effect  to  say  that  either  it  was  in  the 
power  of  the  Crown  to  divert  to  other  purposes  than  those 
originally  proclaimed,  the  land  over  which  they  were  to 
run,  or  that  it  was  its  duty  to  form  these  highways  and 
keep  them  in  repair.  To  neither  of  these  propositions  do 
we  assent. 


We  entertain  no  doubt  on  the  abstract  question,  and 
can  discover  no  sufficient  reason  for  limiting  the  operation 
of  the  general  principle  to  grants  of  lands  bounded  by 
streams.  The  special  circumstances  of  the  present  case, 
however,  render  its  application  somewhat  difficult.  The 
terms  of  the  grant  imply  that  a  dedication  had  been  made 
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by  the  Crown  to  the  public  of  the  land  forming  this  street;      vi2^r, 
that  dedication,  if  once  made,  could  not  afterwards  have        Dayis 
been  withdrawn.     To  constitute  a  boundary,  the  street    r^^^  qxtsks 

must  have  been  then  in  existence.     Its  limits,  moreover,         

must  have  been  ascertainable,  if  not  ascertained,  for  the  .^peeU, 
Crown  must  havew  known  the  extent  of  land  which  it  had 
80  dedicated.  If  land  had  been  conveyed  in  express  terms, 
but  by  so  general  a  description  as  half  of  a  street,  evidence 
would  be  admissible,  in  case  of  doubt  as  regards  the  par- 
eels,  to  shew  what  land  fell  within  the  fair  meaning  of  the 
terms  used.  So  here,  although  no  doubt  exists  as  to  one 
side,  namely,  that  bounding  the  allotment  granted,  yet,  if 
any  arises  as  regards  the  other,  evidence  is  admissible  to 
shew  its  precise  position.  Thus  the  plan  exhibited  at  the 
time  of  the  sale  may,  in  this  view,  be  referred  to,  not  to 
explain  the  deed  or  to  add  to  the  agreement  embodied 
therein,  but  to  shew  what  land  passed  thereby.  Welling- 
ton-street is  the  description  used — the  same  description 
only  can  be  assumed  in  the  grant  arising  by  presumption 
of  law.  In  consequence  of  the  circumstance  that  at  the 
date  of  the  deed  the  width  of  that  street  had  not  been  in 
any  way  marked  on  the  land  itself,  a  doubt  arises  as  to 
what  the  words  '<  Wellington-street "  mean.  In  order  to 
ascertain  the  half,  the  whole  must  first  be  determined,  and 
evidence  may  be  received  with  a  view  of  determining  it. 
If  any  evidence  on  the  subject  is  admissible,  none  more 
cogent  could  well  be  received  than  the  plan  prepared  by 
the  vendor,  and  exhibited  at  the  time  of  sale,  on  which  the 
width  of  the  street  is  clearly  shewn. 

The  equity  of  the  suit  in  its  present  form  consists, 
apparently,  in  the  grantee  having  been  induced  to  pay  a 
higher  price  from  supposing  that  the  street  would  be 
maintained  of  the  width  represented  by  the  plan.  The 
case  is  scarcely  put  by  the  pleadings  in  the  way  it  is  now 
presented  to  the  Court,  and,  according  to  which,  as  it  is 
urged,  the  injunction  ought  to  be  granted.    We  think, 

^.  W.  ft  a'b.      vol.  VI. — BQ.  K 
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however,  that  sufficient  facts  have  beeD  disclosed  to  call 
on  the  Court  to  interfere  and  prevent,  at  least  until  tbe 
suit  has  been  finally  disposed  of,  the  vast  amount  of  litigt- 
tion  which  might  otherwise  arise. 

The  appeal  will  be  allowed,  and  an  Injunction  issued, 
but  it  must  be  limited  t«  the  land  forming  the  street 
extending  for  the  frontage  of  the  allotment  granted,  and 
from  that  frontage  to  the  centre  of  the  street,  its  width  be- 
ing deemed  to  be  that  shewn  in  the  plan  exhibited  at  the 
time  of  sale.  Costs  of  the  injunction  to  be  costs  in  the 
cause.    Appeal  allowed  accordiuglj,  and  with  costs. 


The  appeal  from  the  order  of  Mr.  Justice  MoUsmrA 
allowing  the  demurrers  in  this  cause,  which  appeal  hud 
■  been  lodged  subsequently  to  the  conclusion  of  the  appeal 
sittings  in  December,  1608,  now  came  on  to  be  heard. 

Mr.  Bunni/,  Mr.  FtUme*,  and  Mr.  Davit,  for  the  Appel- 
lant, relied  upon  the  judgment  of  the  Court  upon  the 
prior  appeal  from  the  injunction  motion. 

Mr.  J.  W.  Steplttn,  Mr.  Lauvt,  and  Mr.  Webb  for  the 
Respondents  (the  Crown  and  the  Board  of  Land  and 
Works).  The  judgment  of  the  Court  upon  the  injunction 
proceeds  upon  the  ground  that  the  Crown  grant  to  the 
Plaintiff  of  the  land  he  purchased,  carried  with  it  an 
implied  grant  of  the  road  in  front  of  it,  ad  medium  filum  via. 
If  BO  the  Plaintiff  has  a  legal  title  to  the  land,  and  the  case 
ia  reduced  simply  to  a  bill  to  restrain  a  stranger  from 
selling  land  of  which  the  PlainlifT  is  legal  owner,  for  which 
there  is  no  precedent.  The  purchaser  in  such  a  case 
would  take  nothing;  and  if  the  possession  of  the  land  were 
interfered  with,  the  Plaintiff's  remedy  would  be  at  law. 
But  we  submit  that  the  decision  that  the  site  of  the  road 
passes  to  the  adjoining  owners  is  inconsistent  with  the 
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legislation  relative  to  Crown  lands,  as  bj  Acts  No.  145,         1869. 
sec.  43,  and  No.  237,  sec.  36,  the  land  over  which  any         Datia 

road  passes,  is  treated  as  still  vested  in  the  Crown.     At  „      ^• 

all  events,  the  order  allowing  the  demurrer  by  the  Board  

of  Land  and  Works  should  be  affirmed,  as  they  have  no  ^*'2^^^//* 
interest  in  the  land,  and  are  merely  acting  ministerially 
on  behalf  of  the  Crown. 


Mr.  Bunny  in  reply.  Cur.  adv,  vuU. 


The  Crown  and    Board    of   Land    and    Works  now     May  20,26, 
moved  (e)  for  leave  to  appeal  to  the  Privy  Council  from       Zeave  to 
the  order  on  appeal  on  the  injunction  motion.  appeal  to 

Privy  Council 

Mr.  Webb  for  the  motion.  The  Order  in  Council  regula- 
ting appeals  to  the  Privy  Council  (/),  gives  power  to  the 
Supreme  Court  "  at  its  discretion  "  to  allow  an  appeal 
from  an  interlocutory  judgment.  The  Crown,  to 
avoid  delay,  are  desirous  of  appealing  from  the  judgment 
on  the  injunction  motion,  which  involves  precisely  the 
same  points  as  the  demurrer.  Besides,  the  costs  of  the 
appeal  on  the  injunction  motion  are  given  to  the  Petitioner 
absolutely  by  the  order  of  the  full  Court,  and  in  order  to 
recover  those  costs,  an  appeal  upon  the  injunction  motion 
is  necessary.  The  Crown  ask  that  the  payment  of  these  costs 
may  be  stayed  pending  the  appeal;  or,  that  if  paid,  security 
may  be  given  by  the  Petitioner  for  their  return,  in  the 
event  of  the  Privy  Council  so  ordering,  as  was  done  in  the 
case  of  KeUU  v.  The  Queen  {g). 

Mr.  Bunny  contra.  The  Court  will  never  grant  an  appli- 
cation to  stay  payment  of  costs — Archer  v.  Hudson  (h). 
This  Court,  before  a  single  judge,  has  no  jurisdiction  to 
regulate  proceedings  as  to  an  appeal  from  the  full  Court. 

(«)    Coiam,  Moleaworth,  J.  (<;)    Ante,  Vol.  III.,  Eq.,  141. 

(/)  Vic.  StatB.,  Vol.  III.,  p.  624         (A)    8  Beav.,  321. 
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The  application  should  have  been  made  to  the  fall  Court 
itself  whilst  sitting.  If,  however,  the  appeal  be  allowed, 
then  I  ask  that  the  £500  security  required  from  the 
Appellant,  may  be  ordered  to  be  paid  into  Court ;  and  that 
no  security  should  be  required  from  the  Petitioner  for  the 
return  of  the  costs  ordered  to  be  paid  to  him. 


Jud^^ment. 


Mr.  Webb  in  reply. 

Mr.  Justice  Moleswobth: — I  think  this  is  an  appli- 
cation which  I  ought  not  to  allow.  I  think  I  ought  not 
to  impose  upon  the  Privy  Council  the  trouble  in  this  case 
of  hearing  an  appeal  from  a  mere  interlocutory  order.  I 
refuse  the  motion  on  the  ground  that  the  order  sought  to 
be  appealed  from,  is  a  mere  interlocutary  order,  and  that 
the  result  of  the  appeal  may  or  may  not  be  final  in  deter- 
mining the  case  between  the  parties,  inasmuch  as  there 
are  other  questions  involved  than  those  which  this  iDter- 
locutory  application  deals  with.  As  to  the  costs  ordered 
to  be  paid  to  the  Petitioner,  those  costs  cannot  exceed  JS50, 
which  is  considerably  within  the  amount  authorising  an 
appeal ;  and  also  there  is  a  general  principle  that  no  appeal 
will  lie  for  costs.  I  may  observe  that  the  full  Court  has 
done  in  this  case,  that  which  in  another  case  they  expressed 
an  opinion  ought  not  to  have  been  done,  granted  an 
injunction,  pending  the  determination  of  the  Court  upon  a 
demurrer  (j). 


September  2,        The  Chief    JUSTICE  now  read  the  judgment  of  the 
Judgment  on    ^ourt  upon  the  appeal  from  the  order  overruling  the 

Appeal  on     demurrers : — 
Jhmumre. 

In  our  judgment  on  the   Petitioner's  application  for 

an  injunction,  we  have  fully  expressed  our  views  as  to  his 

right  to  relief  in  a  suit  framed  for  the  purpose.     We  see 

0)    Vide  Atty.-Gen.  v.  Scholet,  80th  Sep.,  1868.  Ante,  YoL  Y.,  Eq. 
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no  reason  to  doubt  their  correctness,  and,  U  correct,  we 
think  thej  substantially  dispose  of  this  case. 

The  clauses  of  the  Land  Acts  of  1863  and  1865,  to 
which  we  were  referred  as  being  inconsistent  with  those 
views,  may,  in  our  opinion,  be  explained  so  as  to  reconcile 
both;  and  even  if  they  are  not  susceptible  of  a  satisfactory 
explanation  of  the  kind,  the  inconsistency,  it  is  admitted, 
does  not  determine  the  question. 
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1869. 

Davis 

Thb  Queen. 


Judgment  on 
Appeal. 


It  was  urged  that  as  there  were  two  demurrers,  one  by 
the  Crown  and  another  by  the  Board  of  Land  and  Works, 
and  as  the  Board  were  not  interested  in  the  subject  matter 
of  the  bill,  they  were  entitled  to  our  judgment  on  their 
demurrer.  We  cannot,  however,  accept  this  argument. 
The  substantial  rights  of  the  Crown  to  the  waste  lands 
have  been  ceded  by  statute,  the  Crown  remaining  merely 
a  trustee.  The  sale  and  disposition  thereof  have  been 
entrusted  to  the  Board,  by  the  Parliament  of  the  country. 
They  are  the  sole  agents  as  regards  these  lands.  The  act 
of  which  the  Petitioner  complains  was  initiated  by  them ; 
their  published  intentions  to  sell  rendered  the  suit  neces- 
sary ;  and  without  them  the  Crown  could  not  legally  move 
in  the  matter.  We  think  the  petition  would  be  defective  if 
they  were  not  parties,  and  that  as  against  them  there  is, 
according  to  our  views,  unquestionably  an  **  iota  of  equity." 

We  think  both  demurrers  should  be  overruled.  Costs 
to  be  costs  in  the  cause.  The  appeal  will  be  allowed  with 
costs.  Deposit  returned.  The  Bespondents  to  have  a 
month's  time  to  answer. 


—J 
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^        In  the  Matter  of  ROBERT  CLELAND,  a  LuNATtc 

Mao  20,  25. 

Land  was  J3Y  deed  dated  18th  September,  1867,  between  Mark 

anch^uMs  aa  ^^^  ^^  ^^®  ^^^^  P*^*'»  ^*^'"'  CUland  of  the  second  part, 

E.  C.  should  Eliza  CUland,  his  wife  of  the  third  part,  and  John  Spark 

with  the  con-  ^tt-    i  i*     y        ^        t  i*  /.  i      i  i 

sent  of  her  Woolcoit  of  the   fourth   part.       Moss,   for  valuable  con- 

husbandiJ^a,  gideration,  conveyed  certain   land  by  CUland s  direction 
appoint.  R,  C,  ^  ^ 

became  to  Woolcoi  and  his  heirs,   '*to  such   uses   and   for  such 

bdnff  desirous  estates  and   interests  as  Eliza   Cleland  should  with  the 

of  effecting  a  consent  of  her  husband  Robert   Cleland  during  his  life 

applied  for  an  ^^^  ^^^^  ^^^    death   by  any  deed  or  by  will   appoint 

order  under  ^j^^  j^    default   of  appointment  to  the  use  of    IVoolooU 

the  "  Lunacy  '  "^ 

Statute,"  during   the  life   of  Eliza   Cleland  for  her  separate  use 

the  Master  to  ^°^  ^^^^^  ^®^  death  to  the  use  of  Robert  Cleland  and  after 

consent  on  the  death  of  the  survivor  to  the  use  of  the  children  of 

lunatic.  their  marriage  in  equal  shares  as  tenants  in  common  in  tail.'* 

Meld,  that  ^)^q  deed  contained  a  power  of  appointing  new  trustees, 

80  Tar  as 

regarded  the  but  no  leasing  or  other  powers.      By  a  deed  of  the  same 

interest  of  the  ^*^  ^  ^^®  preceding  deed,  Eliza  Cleland,  with  the  consent 

lunatic,  the  of  Robert  Cleland,  exercised  her  power  of  appointment  in 

shouW  be  favour  of  the  trustees  of  a  building  society  by  mortgage  to 

under  sec.  173,  secure  £720,  out  of  which  the  £363  was  paid  to  Moss,  and 

and  either  by 

the  committee  the  balance  was  afterwards  expended  in  building  on  the 

and^tha^"^^'^  land.      Robert  Cleland  was  admitted  as  a  lunatic  patient  to 

a  power  vested  the  Yarra  Bend  Asylum  on  the  8th  day  of  May,  1868. 
in  the  lunatic 
where  he  had 

no  beneficial         The  Master  in  Lunacy,  by  a  report  dated  the  19th  of 

interest,  the 

committee  May,  1869,  certified  that  a  state  of  facts  and  proposal  had 

only  could  ^een  filed  in  his  office  on  behalf  of  Eliza  Cleland,  by  which 
give  the  con-  •' 

sent  under  she  proposed  to  exercise  her  power  of  appointment,  by 

sec  174  and 

not  the  Master,  executing  a  new  mortgage  of  the  land,  applying  the  mort- 

Sec  143  does  gage  money  in  paying  oflF  the  balance  due  on  the  old 

not  apply 

where  the  mortgage  and  in  building  upon  the  land  ;  and  that  such 

consent  of  the 

lunatic  is 

required  for  th©  protection  of  the  rights  of  third  parties. 
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appointment  should  be  made,  with  the  consent  of  the 
Master,  in  the  name  and  on  behalf  of  the  lunatic.  The 
Master  farthur  reported  that  the  consent  of  Robert  Cleland 
to  the  exercise  of  the  power  was  given  as  a  check  upon  the 
undue  exercise  of  such  power,  and  that  it  would  be  for  the 
benefit  of  Robert  Cleland  and  his  family  that  the  power 
should  be  exercised  in  the  manner,  and  for  the  purpose, 
proposed.  No  committee  of  the  lunatic's  estate  had  been 
appointed. 
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1869. 

In  re 
Clelaitd. 

Statement, 


The  case  now  came  before  the  Court,  upon  the 
Master's  report,  and  on  the  petition  of  Eliza  Cleland^ 
Terified  by  affidavits  from  which  it  appeared  that  she  was 
supporting  the  lunatic  and  his  family  by  her  own  property 
and  industry ;  that  the  proposed  mortgage  would  be  bene- 
ficial ;  and  that  the  ultimate  recovery  of  the  lunatic  was 
improbable.  The  Master  had,  under  section  115  of  the 
" Lunacy  Statute"  reported  without  a  prior  reference. 


Mr.  Worikinffton  moved  for  an  order  authorising  the 
Master  to  give  the  necessary  consent,  on  behalf  of  the  lunatic 
husband,  to  the  exercise  of  the  power.  Section  174  of  the 
** Lunacy  Statute"  gives  the  Court  jurisdiction  to  make  an 
order  authorising  the  committee  to  give  the  required 
consent,  on  the  application  of  the  person  interested ;  and, 
under  section  143,  the  Master  has,  in  respect  of  the 
property  and  estate  of  any  lunatic  patient,  in  addition  to 
general  powers,  the  like  powers,  subject  to  the  like  limita- 
tions, as  the  committee.  The  land  as  to  which  the 
appointment  is  sought  is  ''estate  and  property"  within  the 
meaning  of  section  143,  ''estate"  not  being  limited  to 
beneficial  estate;  and  the  lunatic's  beneficial  interest  in 
reversion  comes  within  the  definition  of  "  property."  The 
Court  has,  therefore,  jurisdiction  to  make  the  order,  under 
the  combined  operation  of  the  two  sections  143  and  174. 


Aryumeni, 


Cur.  adv.  vuU, 
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1869. 
In  re 

CLBLAim. 


Jfoy  25. 
Judgment. 


Mr.    Jubtioe    Moleswobth  : — 

The  arrangement  proposed  by  the  Petitioner  in  this 
case,  would  appear  to  be  judicious  and  reasonable,  and  for 
the  benefit  of  all  parties.  But  the  question  is,  whether  I 
have  jurisdiction  under  the  **  Lunacy  Statute  "  to  make  the 
order  sought.  The  consent  of  the  husband  has  two  differ- 
ent aspects.  One  as  a  protection  to  his  life  estate  in  re- 
mainder ;  and  so  far  as  that  goes,  it  is  a  consent  which  is 
required  for  his  own  protection.  It  is  also  necessary  be- 
fore defeating  the  estate  of  his  children  in  remainder; 
and  so  far  he  may  be  regarded  as  a  kind  of  protector  of 
the  settlement.  Section  178  is  the  one  which  relates  to 
the  beneficial  interest  of  the  lunatic ;  but  under  that  sec- 
tipn,  the  order  is  to  be  made  upon  the  application  of  the 
committee  of  the  estate.  This  is  not  an  application  of  the 
committee,  nor  of  the  Master,  who  might  be  taken  to  stand 
in  the  same  position  under  section  143;  and  for  this 
reason  I  do  not  think  I  can  make  the  order,  as  upon  the 
footing  of  the  beneficial  interest  of  the  lunatic.  Theo 
comes  the  174th  section,  providing  that  the  committee 
may  exercise  a  power  vested  in  the  lunatic  where  he  has 
no  beneficial  interest ;  and  if  a  committee  had  been 
appointed,  I  think  an  order  might  be  made  under  that 
clause.  But  it  is  sought  here  to  substitute  the  Master  for 
the  committee,  acting  under  that  section,  by  virtue  of  the 
143rd  section.  That  section,  however,  is  limited  to  power 
«in  respect  of  the  property  and  estate  of  any  lunatic 
patient,"  and  does  not,  I  think,  apply  to  the  case  in  which 
the  consent  of  the  lunatic  is  required  for  the  protection  of 
the  rights  of  third  parties.  For  these  reasons  I  do  not 
think  the  application  can  be  granted  under  either  of  these 
clauses. 

Motion  rrfused 
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MACPHERSON  v.  THE    QUEEN.  mi^^2S. 

June  14. 

John  GOW,  moderator  of  the  Presbytery  of  Melbourne,  The  Moderator 

sent  the  following  application  to  the  Colonial  Secretary,  ^J^^^  ^^' 

29th  May,  1862 : — **  I  do  myself  the  honour  respectfully  to  Melbourne 

solicit,  on  behalf  of  the  Presbyterian  families  resident  in  ^^y^  X852,  to 

the  eastern  part  of  the  city  of  Melbourne,  that  His  Excel-  *^e  Govern- 
ment for  a 
lency  the  Governor,  with  the  advice  of  the  Executive  grant  of 

Council,  may  be  pleased  to  grant  to  them  two  acres  of  land  ^'^^°fo* "^  ^ 
in  that  locality,  as  a  site  for  a  church  and  school  and  church,  school- 
minister's  dwelling — viz.,  Allotments  1,  2,  3, 16, 17, 18, 19,  manse.   Tliis 
and  20  of  Section  0,  East  Melbourne ;  16,  17,  18,  and  19  application 

was  assented 

for  the  church,  1  and  dO  for  the  minister's  dwelling,  and  to  on  behalf  of 

2  and  8  for  the  school."     This  application  was  answered,  t^'^jftter  oT'^ 

15th  June,  1852,  by  the  Colonial  Secretary  as  follows : — "  I  15th  June, 

have  to  acknowledge  the  receipt  of  your  letter  of  the  29th  appointed,^and 

May,  soliciting  on  behalf  of  the  Presbyterian  Church  the  approved  by 

the  Governor- 
grant  of  two  acres  of  land  in  £ast  Melbourne  as  a  site  for  in-CouncU 

the  erection  of  a  church,  schoolhouse,  and  minister's  dwell-  J®^«  ^'JS"**' 

lood.     ibe 

ing,  in  connection  with  that  denomination.    In  reply,  I  am  land  was  taken 
directed   to   inform  you   that  His  Excellency  has  been  and  fenced^ 
pleased  to  sanction  the  appropriation  of  the  land  to  the  and  a  school- 

house  erected 

purposes  in  question,  and  I  have  to  request  that  you  on  part  of  the 
will  place  yourself  in  communication  with  the  Surveyor-  ^*^^-.  J^® 

'^  ^  ''         remainder  was 

General,  in  order  that  the  necessary  steps  may  be  taken  to  not  used  for  a 
that  effect"    Trustees  were  nominated  and  approved  of  by  ^^^^se  but 
the  6ovemor-in-Council  on  the  18th  August,  1863,  but  no  buildings  were 
grant  was  issued.    The  land  was  fenced  in  by  the  trustees,  [t'jn  i855,^ 

which  were 
let  by  the  trusters,  and  the  rents  applied  to  general  church  purposes.  No  grant  was 
israed  by  the  Crown,  and  in  November,  1868,  the  Board  of  Land  and  Works  advertised 
for  sale,  under  section  40  of  the  "  Land  Act  1862,"  the  land  not  occupied  by  the  school- 
house.  On  petition  and  bill  by  the  trustees  against  the  Crown  and  the  Board  of 
l4uid  and  Works,  seeking  to  restrain  the  sale, 

Seld,  following  The  Mayors  ^c,  of  Melbourne  v.  The  Queen,  that  the  promise  to 
giTe  the  land  in  trust  for  a  particular  purpose,  and  acts  done  by  the  trustees  in  pursu- 
ance of  the  purpose^  did  not  entitle  them  to  enforce  the  promise  as  a  contract ;  that  the 
Petitioners  had  no  case  as  to  any  part  of  the  two  acres ;  and  petition  and  bill  dismissed 
with  costs. 

W.W.  ftA'B.       VOL.  VI. — EQ.  L 
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^^^^^^  and  a  school  was  built  upon  the  Allotments  3  and  8.  The 
MAoPHSBBoir  school  was  for  some  time  used  as  a  church  on  Sunday. 
No  church  or  minister's  dwelling  was  built  upon  the  other 
part  of  the  land  comprised  in  the  application,  but  a 
number  of  wooden  buildings  were  put  upon  it  in  1855, 
which  were  let  to  different  tenants,  and  the  rents  receiTcd 
bj  the  trustees  and  applied  to  the  general  purposes  of  the 
church.  In  November,  1868,  the  Board  of  Land  and 
Works  advertised  for  sale,  under  Section  40  of  the  "  Land 
Act  1863,"  a  part  of  the  land  reserved  for  the  church 
and  minister's  dwelling.  Thereupon  the  trustees  filed  a 
petition  and  bill  against  the  Queen  and  the  Board  of 
Land  and  Works,  praying  (upon  different  grounds  set  oat 
at  length  in  the  judgment)  that  right  might  be  done,  and 
the  Board  be  restrained  by  injunction  from  selling  the 
land.     The  suit  now  came  on  for  hearing. 


Argument, 


Mr.  Atkins  and  Mr.  Bunny  for  the  PlaintiffSs. — The  appli- 
cation and  answer  did  not  bind  the  trustees  to  appropriate 
the  specified  allotments  to  the  specified  purposes.  The 
consent  given  on  behalf  of  the  Crown  makes  no  distinction 
between  different  allotments  for  different  purposes,  but 
gives  the  whole  two  acres  for  one  entire  object — ^the 
building  of  church,  school,  and  minister's  dwelling.  The 
three  buildings  are  incidental  to  one  another,  and  form 
the  ordinary  church  establishment.  Their  erection  was 
the  consideration  for  which  the  land  was  g^ven,  and  the 
building  was  begun  within  a  reasonable  time.  No  time 
was  fixed  within  which  the  buildings  were  to  be  put  up; 
and  if  the  gift  of  the  land  can  be  revoked  now  on  the 
ground  that  the  buildings  have  not  been  completed,  it 
might  have  been  revoked  at  any  time,  and  although  all 
three  buildings  were  in  course  of  erection.  The  Crown 
has  acquiesced  in  the  expenditure  upon  the  school  alone, 
and  gave  no  notice  of  an  intention  to  resume  occupation 
unless  the  church  and  minister's  dwelling  were  also 
proceeded  with.     This  acquiescence  makes  the  threatened 
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sale  inequitable  as  against  the  Plaintiffs,  and  gives  them 
a  right  to  restrain  it.  Banuden  v,  Dyson  (k).  Under  the 
"  CansHttaiim  Acty*"  18  &  19  Vic.,  cap.  1y.,  the  Goyemment 
have  only  power  to  deal  with  waste  lands  of  the  Crown ; 
and  waste  lands  as  defined  by  5  &  6  Vic.,  cap.  xxxvi., 
86C  23,  do  not  include  lands  which  have  been  con- 
tracted to  be  granted,  or  dedicated  and  set  apart  for  some 
public  use.  Thi>  land  had  been  so  contracted  to  be 
granted  and  dedicated  and  set  apart  when  the  "  Constitution 
Act "  passed,  and  no  right  to  sell  it  could,  therefore,  have 
been  given  by  local  legislation.  The  land  is  also  protected 
from  sale  as  set  apart  within  the  meaning  of  sees.  6  &  6  of 
the  '<  Land  Act  186d." 


1869. 

MacPhsbsok 

Tus  QuBsv. 

ArgwmmU. 


Mr.  J.  W.  Stephen  and  Mr.  T.  A'BeckeU  for  the  Defendants. 
—No  promise  to  dispose  of  Crown  lands  can  be  effectual 
and  enforceable  against  the  Crown  unless  under  seal. 
DalUmors  v.  The  Queen  (f).  A  promise  to  give  land  to 
trustees  for  a  public  purpose  is  a  promise  without  con- 
sideration to  support  it,  and  is  not  enforceable  as  a 
contract,  though  the  trustees  may  do  acts  to  carry  out  the 
purpose  on  the  strength  of  the  promise.  The  Mayor,  4rc., 
of  Meiboume  v.  The  Queen  (m).  But  if  the  letter  written  by 
the  Colonial  Secretary  in  answer  to  the  application  is  to 
be  treated  as  a  contract,  the  Plaintifife  have  failed  to  perform 
their  contract.  The  application  distinctly  appropriated 
three  plots  of  land  to  three  distinct  purposes,  and  only  one 
of  the  three  purposes  has  been  accomplished ;  and  as  to 
the  others,  the  lands  reserved  for  them  have  been  applied 
to  different  and  inconsistent  purposes.  The  Crown  never 
intended  or  threatened  to  sell  any  part  of  the  land  reserved 
for  school  purposes ;  and  although  the  bill  makes  that  case, 
it  is  denied  by  the  answer  and  contradicted  in  evidence. 


Mr.  Atkins  in  reply. 


Cttr,  adv.  vuU. 


{k)  L.  R.,  1  B.  &  I.,  App.,  129.        (J)     A$Ue,  Vol.  III.,  Eq.,  18. 

(«)   Anie,  Vol.  IV.,  Eq.,  19. 
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MaoPhbbsok 

V. 

The  Quebn. 

June  14. 

Judgment. 


Mr.  JasTiOE  Molebwobth  : — 

On  the  d9th  May,  1863,  the  Bm.John  Gcw,  on  behalf  of 
the  Presbyterian  Charch  In  Victoria,  applied  by  letter  to 
the  Governor  for  a  grant  of  two  acres  of  land  in  East 
Melboame,  as  a  site  for  the  erection  of  a  church,  school- 
house,  and  minister's  dwelling,  in  connexion  with  that 
denomination,  distinguishing  different  contiguous  allot- 
ments for  each  of  the  three  specified  objects*  This  was 
answered  by  an  official  authorised  by  the  GoTemor, 
15th  June,  1869,  in  a  letter  sanctioning  the  appropriation  of 
the  two  acres  to  the  purpose  in  question,  and  directing 
Mr.  Gow  to  communicate  with  the  Sarreyor-General,  in 
order  that  the  necessary  steps  might  be  taken  to  that 
effect.  The  Surveyor-General  appears  to  have  prepared 
maps  accordingly,  marking  the  appropriation  according  to 
previous  surveys.  The  Presbytery  of  Melbourne  selected 
the  Petitioner  Mr.  MaePherson  -and  several  others  to  bd 
trustees  of  the  Presbyterian  Church,  East  Melbourne, 
which  fact  was  communicated  to  the  Governor  by  letter, 
9th  June,  1868,  and  the  appointment  was  confirmed  by  the 
Governor  in  Council,  18th  August,  1868.  No  point  has 
been  debated  about  the  sufficiency  of  this  appointment  of 
trustees,  or  of  the  right  of  the  Plaintiffs  succeeding  some 
of  them  to  be  trustees,  and  the  provisions  of  the  Act 
8  TFm.  IV.,  No.  7,  on  the  subject  have  not  been  commented 
on.  These  trustees  took  possession  of  the  two  acres,  and 
they  or  their  successors  remained  in  undisturbed  posses- 
sion until  last  year,  when  the  Board  of  Land  and  Works 
intimated  an  intention  of  selling  part  of  the  land  for  other 
purposes.  They  received  about  Jg600  subscriptions  in  1868 
for  a  school  house,  and  with  it,  and  moneys  granted  by  the 
Government,  built  it  on  the  part  of  the  land  appropriated 
to  it.  That  schoolhouse  has  been  used  for  its  proper 
purpose,  and  was  also  from  its  completion  until  it  was 
brought  under  the  "  Comfnon  Schools  Act  "  used  upon 
Sundays  as  a  Presbyterian   Church,   to  which  I  see  no 
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objection,  if  its  use  aa  a  school  was  not  impeded.  Tlie  l^^* 
trustees  set  about  turning  the  rest  of  the  two  acres  to  |if AcPHSBsoir 
profit  since  1855,  let  it  at  rent  to  numerous  persons  who 
built  and  occupied  small  temporary  houses  upon  it,  and 
treated  those  rents  as  mixed  up  with  their  general  trust 
fonds;  fenced-in  the  two  acres,  built  a  schoolmaster's  house, 
kept  the  school  in  repair,  and  accumulated  the  overplus 
for  the  erection  ^of  a  minister's  house  and  church,  so  that 
the  accumulation  is  JB1,400  or  so.  The  Act  8  Wm,  lY., 
No.  7,  applies  to  lettings  of  glebe  lands  after  grants  to 
trustees  and  the  appointment  of  a  minister,  and  not  to 
lettings  like  the  present,  so  does  not  legalise  these  lettings. 
The  matter  was  done  without  concealment,  and  without 
objection  bj  the  Government,  and  the  land  might  as  well 
be  so  used  as  left  idle ;  but  I  do  not  think  it  should  be 
supposed  to  be  the  meaning  of  such  grants  that  religious 
bodies  should  turn  their  lands  to  profit,  raising  no  sub- 
scriptions, deferring  the  erection  of  churches,  &c.,  bo  long, 
aud  until  the  accumulation  of  profits  should  form  a  fund 
for  their  buildings.  The  trustees  seem  to  have  been  stirred 
into  activity  as  to  building  a  manse,  only  by  the  disposition 
of  the  Board  of  Land  and  Works  to  sell  the  land. 


This  petition  against  Her  Majesty,  and  bill  against  the 
Board  of  Land  and  Works,  makes  a  case  on  the  following 
grounds : — That  by  the  letter  15th  June,  1852,  a  promise 
was  given,  or  contract  entered  into,  binding  the  Queen  to 
issue  a  Crown  grant  to  trustees  when  appointed,  and  should 
DOW  be  carried  out ;  that  these  lands  were  by  the  proper 
authorities  reserved  and  set  apart  for  charitable  purposes 
within  the  statute  43  EUz,^  and  a  Court  of  Equity  should 
protect  the  interest  of  the  trustees  though  not  having  the 
legal  estate,  and  supply  the  want  of  valuable  consideration 
in  a  suit  to  carry  out  charitable  trusts ;  that  at  the  time  of 
the  passing  of  the  18  &  19  Vic,  cap.  Ivi.,  and  the  "  Con^i- 
ttaion  Act"  the  land  had  been  lawfully  promised  and 
contracted  to  be  granted,  and  dedicated  and  set  apart  for 
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1869.  public  use,  and  therefore  was  not  waste  lands  of  tbe  Grown 
MacPubhsok  within  the  last-mentioned  Acts  or  the  Acts  6^6  Ftc., 
cap.  xxxvi. ;  and  therefore  neither  the  Legislature  of 
Victoria  nor  Board  of  Land  and  Works  have  power  to  sell 
it ;  that  at  the  passing  of  the  "  Land  Act  1863/*  this  land 
had  been  promised  and  set  apart  for  the  purposes  men- 
tioned in  section  5  of  that  Act,  and  possession  given 
thereof,  and  trustees  appointed,  and  therefore  the  Board 
had  no  power  to  sell,  but  the  Governor  should  conrey  to 
the  trustees;  that  the  Board  is  exceeding  its  powers  in 
selling;  that  the  Goyemment  and  Board  allowed  the 
trustees  to  treat  the  land  as  belonging  to  them  in  equity, 
and  expend  money  thereon  without  notice ;  that  the  Board 
denied  their  title,  and  therefore  the  Board  should  be 
restrained  from  disturbing  them.  As  a  petition  this  closes 
with  the  prayer  that  right  be  done  against  the  Crown ; 
and  as  a  bill,  prays  that  the  Board  be  restrained  by  injunc- 
tion from  selling. 


The  48  Eliz,  relates  to  the  enforcement  of  the  charitable 
trusts  for  which  lands  are  granted,  not  to  the  enforcement 
of  a  promise  to  grant.  The  Act  5  dk  6  Vic.^  cap.  xxxvi., 
defines  waste  lands  of  the  Crown  to  be  those  not  granted 
or  lawfully  contracted  to  be  granted  or  dedicated  and  set 
apart  for  some  public  use — ^that  is,  I  apprehend,  efFectnally 
granted,  contracted,  dedicated,  or  set  apart.  The  Act  in 
question  authorises  the  Governor  to  sell  the  waste  lands  in 
manner  therein  specified,  and  not  otherwise ;  but  provides 
(section  8)  that  nothing  in  it  shall  prevent  the  Queen,  or 
any  person  acting  by  her  authority,  from  excepting  from 
sale  and  reserving  to  her,  or  disposing  in  such  manner  as 
for  the  public  interest  may  seem  best,  lands  required 
for  public  purposes,  including  sites  for  public  worship, 
schools,  <S;c.  This  section  does  not  describe  the  means  by 
which  the  Governor,  taking  him  to  be  a  person  acting  by 
the  Queen's  authority,  might  dispose  of  lands  for  the 
public  interest.     The  Orders  in  Council,  March  1847,  are 
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similar  as  to  right  to  reserve.    I  expressed  an  opiDion  in  l^^^* 

DalUmore  v.  TksQuMn  that  the  Grown  lands  could  be  bound  MjlcPhsrsok 
only  bj  grants  nnder  seal  or  conveyances  exactly  conform- 
able to  Acts  of  Parliament  authorising  them.  The  full 
Court  seemed  inclined  to  dissent  from  my  view  as  to  exact 
conformity  to  Acts  authorising  them.  The  present  is  a  case 
in  which  the  Grown  is  sought  to  be  bound  by  a  promise 
made  by  the  Governor  to  a  temporary  religious  president 
of  the  Presbyterians,  that  land  should  be  given  to  trustees, 
afterwards  to  be  nominated,  for  a  church,  manse,  and 
school,  for  the  use  of  members  of  that  persuasion  for  ever, 
without  condition  ;  for  the  Petitioners  seem  driven  to  press 
their  case  to  that  extent  The  land  might  be  wanted  or 
not;  nobody  was  bound  to  do  anything  about  it ;  but  this, 
they  argue,  created  a  charitable  trust,  therefore  unalter- 
able, which  no  one  could  determine.  The  importance  of 
requiring  grants  or  formal  documents,  the  result  of  care 
and  circumspection,  to  bind  Grown  lands  could  not  be 
more  proved  than  by  the  absurd  consequences  which  would 
follow  from  making  a  mere  promise  binding  as  in  this 
instance. 


The  18  and  19  Vic.,  and  "  CanstUutian  Act"  repealed 
5  and  6  Fm?.,  cap.  xxxvi.,  and  gave  the  entire  management 
and  control  of  the  waste  lands  of  the  Grown  to  the  Legis- 
lature of  Victoria,  not  repeating  the  definition  of  waste 
land,  which  words  should  therefore,  I  think,  be  taken 
according  to  that  in  5  and  6  Vic.,  and  to  include  all  lands 
not  then  effectually  granted,  or  contracted  to  be  granted, 
dedicated,  and  set  apart  The  including  royalties,  mines, 
and  minerals,  tend  to  shew  that  everything  which  had  not 
been  conveyed  from  the  Grown  should  pass  to  the  colonial 
Legislature.  Passing  to  the  "  Land  Act "  of  1863,  its  sixth 
section  provided  that  where  Grown  lands  were  promised 
and  set  apart  for  public  purposes,  if  possession  had  been 
given,  or  if  trustees  had  been  appointed,  or  if  a  written 
promise  to  grant  the  same  had  been  given  by  the  Govern- 
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^^^'  ment,  and  if  such  promise  should  be  established  to  the 
MacPhbbson  satisfaction  of  the  Board  of  Land  and  Works,  and  the 
fulfilment  thereof  be  claimed  within  twelve  months,  "  the 
Governor  may  convey  such  land  for  the  purpose  aforesaid." 
In  the  Corporation  of  Mdboume  v,  Ths  Qusen,  which  very 
closely  resembles  this  case,  the  Corporation  relied  upon 
this  section  as  giving  them  a  right  to  the  fulfilment  of  a 
promise  made  by  the  Governor  in  1868,  though  not  other- 
wise enforceable.  I  held  that  the  condition  of  claiming 
fulfilment  within  a  year  extended  to  lands  in  possession  of 
a  trustee.  I  also  intimated  an  opinion  that  in  the  words 
''  the  Governor  may  convey  such  land  for  the  purposes 
aforesaid/'  the  word  "  may  "  left  it  to  the  Governor's  dis- 
cretion. The  full  Court,  in  its  judgment  on  appeal, 
appears  to  differ  from  me  as  to  the  necessity  of  claiming 
within  a  year ;  but  appears  to  concur  with  me  as  to  the 
word  "  may,"  saying :  "  The  Act  dS  Vic.,  145,  is  merely 
an  enabling  enactment,  it  does  not  make  a  statutable  con- 
tract ;  it  authorises  a  contract  valid  in  law  being  carried 
out."  As  to  limiting  the  section  to  a  contract  valid  in 
law,  the  full  Court  was  more  rigid  than  I  was.  But  that 
case  I  take  as  decisive  against  the  present  petition  as  to 
seeking  relief  under  that  section ;  but  it  seems  to  me  not 
distinguishable  from  the  present  upon  the  main  ground 
upon  which  it  was  decided  by  the  full  Court.  Land  had 
been  there,  according  to  the  view  of  the  full  Court,  fully 
promised  to  the  Corporation  for  a  market ;  it  had  taken 
possession — laid  out  money  for  the  purposes  of  a  market 
The  Court  distinguished  between  "  a  promise  by  the 
owner  of  a  piece  of  land  to  give  it  to  another  in  considers* 
tion  of  his  doing  a  certain  act,  and  a  promise  by  the  same 
owner  to  give  the  same  piece  in  trust  to  another  for  a 
particular  purpose,  although  that  purpose  might  be  to  do 
the  very  act  which  he  had  offered  the  land  absolutely  to 
the  other  in  consideration  of  his  performing,"  and  held 
that  the  act  being  done  in  the  former  case  does,  and  in 
the  latter  case  does  not,  entitle  the  actor  to  enforce  the 
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promise.       This  decision  seems  to  me  to  conclude  the         l^^- 

present  case  as  to  all  the  two  acres,  the  trustees  stand-  MaoPhebson 

ing  in  the  same  position   as  the  Corporation  in  that  m^xQirs. 


case. 


Only  because  they  have  rights  against  the  Crown,  can 
the  Petitioners  succeed  against  its  servants,  the  Board  of 
Land  and  Works ;  and  cannot  get  an  injunction  without 
specific  performance,  by  omitting  a  prayer  for  the  latter. 
As  to  the  argument  of  the  Crown  being  bound  by  acquies- 
cence in  expenditure,  I  hare  had  much  commented  upon, 
the  case  of  Ramsden  v.  Dyson.    In  it  the  proprietor  of  land  in 
a  town  had  habitually  given  tenants  possession  of  land  for 
bnilding  purposes  without  leases  as  mere  tenants  at  will, 
discouraged  the  tenants  from  taking  leases,  recognised 
transmission  of  tenant  interest  to  new  tenants,  relying 
merely  on  entries  in  his  agent's  books — had  talked  of  his 
tenants  having  a  tenant-right  tenure,  and  relying  upon  his 
honour ;  and  this  system  had  been  long  pursued.     It  was 
held  that  a  tenant  who  had  made  large  expenditure  upon 
the  &ith  of  it,  was  not  entitled  to  protection  from  an  eject- 
ment    The  only  noble  and  learned  lord  who  supported 
the  tenant  was  Lord  Kingsdovon,  who  held  that  if  a  man 
onder  a  verbal  agreement  with  the  landlord  for  a  certain 
interest  in    land,   or   under    an   expectation    created  or 
encouraged  by  the  landlord  that  he  shall  have  a  certain 
interest,  takes  possession  of  such  land  with  the  consent  of 
the  landlord,  and  upon  the  faith  of  such  promise  or  expec- 
tation, with  the  knowledge  of  the  landlord  and  without 
objection  by  him,  lays  out  money  upon  the  land,  a  court 
of  equity  will  compel  the  landlord  to  give  effect  to  such 
promise  or  expectation.      Now,  no  one  here  ever  repre- 
sented the  Crown  so  that  his  actions  and  doings  could 
place  it  in  the  position  of  the  landlord  there.     As  to  the 
lands  appropriated  to  a  church  and  mause,  the  Petitioners 
here  have  made  no  outlay  except  that  derived  from  the 
land  itself,  but  have  made  a  large  profit  of  it. 
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1869.  X  held  in  the  CorporaUon  of  Mdboume  v.  The  Queen,  that 

ICaoPhbbsov  the  Petitioners,  if  otherwise  entitled,  could  not  recover 
Thx  QDBBir     ^^^^'  ^^*  ^^^»  because  their  claim  or  demand  against 

Her  Majesty  on  contract,  had  not  arisen  or  accrued  since 

'"^^'"'*^'  the  4th  day  of  June,  1858.  The  full  Court  appears  to 
have  differed  from  me.  The  report  gives  their  reasons  so 
shortly  that  I  do  not  quite  apprehend  them.  It  is  un- 
necessary for  me  to  consider  if  the  Board  of  Land  and 
Works  are  proper  parties  Defendants. 

It  is  hardly  necessary  for  me  to  say  that  in  dealing 
with  these  cases  I  have  to  decide  only  upon  the  legal 
rights  of  those  contending  with  the  Government,  yet  on 
questions  of  costs  I  might  be  inclined  not  to  impose  them 
upon  persons  treated  harshly  or  unfiairly.  As  to  the  costs 
of  the  present  suit  it  involves  a  question  decided  by  the 
full  Court  against  the  petitioners  in  The  CarporaUon  of 
Melbourne  v.  The  Queen.  The  petition  and  bill  does  not 
disclose  the  fsyct  that  the  original  letter  of  May  39, 1853, 
distinguished  three  parcels  of  ground  to  be  held  for  three 
distinct  objects,  with  the  view,  it  would  appear,  of  using 
evidence  of  expenditure  upon  one  parcel  to  support  a  title 
to  all  three.  It  further  represented  that  the  Government 
only  had  made  the  division.  If  the  Board  were  about 
sailing  the  school  lands,  I  should  regard  their  proceeding 
to  be  so  harsh  and  unfair  that  I  would  not  probably  charge 
the  Petitioners  with  costs ;  but  it  is  proceeding  to  sell 
only  the  land  appropriated  to  a  manse  and  part  of  that 
a|»propriated  to  a  church.  The  Board's  advertisement  of 
sale  was  framed  with  reference  to  a  plan  having  allotments 
numbered  differently  from  those  referred  to  in  the  letter 
20th  May,  185d,  and  might  have  made  the  Petitioners 
suppose  it  intended  to  sell  the  school  land  ;  but  if  such  a 
mistake  existed,  it  was  fully  removed  by  the  answer.  On 
the  whole,  I  dismiss  the  petition  and  bill  with  costs. 
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THE  ATTORNEYQENERAL  v.  THE  MAYOR, 
COUNCILLORS,  AND  BURGESSES  OF  ST.  KILDA. 


I 


NPORMATION  by  the  Attomey-Oeneral  of  the  Colony  Where  pros- 
pective 
of  Victoria,  at  the  relation   of  Geor^  Ro^e,  a  ratepayer  contracts,  in- 

of  the  borough,   against  the  Mayor,    Councillors,   and  l^^^^^""^^ 

Borgesses  of  the  Borough  of  St.  Kilda,  and  Henry  TtdlsU,  years,  are  pro- 

R  F.  Btmny,  S.  P.  I^d,  Charles  Gray,  W.  G,  Murray,  W.  ^^i^^^* 

0.  BideUs,  John  Oldham,  Florence  Gardiner,  and  T.  J.  Crouch,  Corporatioii, 

the  existing  councillors  of  the  borough.  fVuids  ghould 

be  provided 
by  mea^B  of  a 

The  Information  by  its  allegations  made  the  following  special  rate; 

esse  :—Some  time  since  the  Borough  Council  of  St.  Kilda  ^^'^^^^ 

erected  a  town-hall  in  the  borough.     Before  the  rate  was  year  should 

Hnick  for  the  present  year  an  estimate  of  expenditure  for  ^y^^  ^oome  of 

the  year  was  made,  and  the  whole  of  the  estimated  receipts  ^^LS^'  ., 

for  the  year,  amounting  to  £9,111  16s,,  were  thereby  Council  of  a 

appropriated  to  the  annual  expenses  of  the  borough  and  J^[*^  J^ 

certain  specified  public  works,  a  rate  being  levied  on  the  into  a  contract, 

footing  of  this  estimate.    After  this  estimate  had  been  made  i^pJ^lu^  that 

and  approved,  a  proposal  was  made  that  a  sum  of  i610,000  they  must  be 

either  incur' 

ahonld  be  borrowed,  of  which  sum  J64,^50  should  be  spent  nngaprospec- 

in  making  alterations  in  and  additions  to  the  town-hall ;  ^'^^  ^^^^^^' 

and  in  April  the  Council  advertised  for  designs  for  the  by  means  of  a 

alterations,  offering  a  premium  of  £100.     Much  difference  SJ^nirtlwm- 

of  opinion  prevailed,  and  the  Council  invited  the  opinion  selves  into 

•  ,      ,  ,  .     .        *        11  .1  1       debt  as  for  the 

of  the  burgesses  on  the  project.     A  poll  was  taken,  and  a  current  year, 

majority  of  fifty-three  burgesses  was  found  to  disapprove  iiy^nctiott 

of  the  proposed  expenditure  upon  the  town-hall.     On  the  restraining 

Slat  May  the  result  of  this  poll  was  reported  to  the  Council ;  enterinK^to 

batthe  majority  of  the  Council,  nevertheless,  decided  to  carry  fuch  contract, 

their  scheme  into  effect.    On  the  10th  of  June  a  design  was  f^VBorough 

accepted,  and  tenders  for  the  work  ordered  to  be  called  for.  Council  is  oon- 

'^  dnded  by  an 

and  sent  in  on  the  21st  June.   There  was  a  sum  of  i6d,000  of  estimate  made 

the  borough  funds  in  hand,  not  having  been  expended  on  Jfjf^^g.^^*^ 

186. 
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^^^^^^      the  works  included  in  the  estimate  of  expenditure  for  the 

Attobnit-     year.     The  Information  then  set  forth  that  by  the  160th 

Gbnbeal      geetion  of  the  "  Municipal  Corporations  Act  1668,"  No.  184, 

Matob,  &c.,    it  was  provided  that  the  borough  fund  was  to  be  applied 

ov  St.  Kilda.   ,      .,       ^  .,   .       ,  ,        .  .         ,  , 

by  the  Council  in  the  manner  therein  mentioned ;  and 

Statement,  submitted  that  the  Defendants  were  trustees  of  the  fund 
for  the  purposes  mentioned  in  the  Act,  and  for  no  other 
purpose  whatsoever ;  but  a  majority  of  the  Council—^con* 
sisting  of  the  Defendants  TuUeU,  Bunny,  Lord,  Oray, 
Murray,  and  BiddU — ^had  determined  to  appropriate  this 
money  for  the  proposed  additions  to  the  town-hall,  and  so 
far  as  the  same  would  not  be  sufficient,  intended  to  pay 
for  the  same  out  of  the  income  of  the  next  year,  and  to 
borrow  money  or  pledge  the  credit  of  the  borough  for  that 
purpose  :  that  a  large  majority  of  the  burgesses  were 
opposed  to  the  intended  expenditure,  but  the  majority  of 
the  Council  (three  of  whom  would  vacate  office  in  August 
next)  threatened,  and  intended,  unless  prevented  by  the 
injunction  of  the  Court,  to  commence  the  alterations 
immediately  on  the  contract  being  accepted  :  that  the 
proposed  alterations  and  additions  would  necessitate  the 
removal  of  the  present  roof  of  the  town-hall,  and  involve 
considerable  risk  and  danger  to  the  present  structure,  and 
it  was  exceedingly  doubtful  whether  the  same  could  be 
practically  carried  out :  that  pending  the  proposed  alter- 
ations the  present  buildings  would  be  rendered  unfit  for 
use,  and  the  Defendants  had  no  funds  legally  available  for 
the  completion  of  the  alterations,  and  it  was  probable  the 
same  might  never  be  completed.  The  Information  prayed 
that  it  might  be  declared  that  the  intended  contract  was 
unauthorised  by  the  provisions  of  the  Municipal  Act  and 
beyond  the  powers  of  the  Council,  and  that  any  expenditure 
of  the  borough  fund  on  the  intended  contract  would  be 
illegal ;  that  the  Defendants  might  be  restrained  from 
entering  into  the  contract  or  expending  any  of  the  borough 
funds  on  it,  and  from  pulling  down  any  portion  of  the 
existing  town-hall  or  otherwise  damaging  the  same ;  and 
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that  they  might  be  declared  personally  responsible  for  any 
damage  or  loss  which  might  result  from  any  attempt  to 
earry  on  the  contract. 

The  suit  now  came  before  the  Court  upon  a  motion  for 
an  injunction  in  terms  of  the  prayer.  The  Information 
was  echoed  and  verified,  by  the  affidavit  of  the  Defendant 
Cwwk,  In  opposition  to  the  motion  affidavits  by  the 
mayor,  the  borough  surveyor,  and  others  were  filed,  stating 
that  the  present  town-hall  and  offices  were  inconvenient 
and  insufficient  for  the  requirements  of  the  borough ; 
that  frequent  complaints  of  the  inadequacy  of  the  accom- 
modation had  been  made  for  some  years  past;  and  that  the 
proposed  alterations,  which  included  the  provision  of  a 
public  library,  would  not  iavolve  any  risk  or  danger  to  the 
eiisting  structure.  The  affidavit  of  the  mayor  also  stated 
that,  in  oonsequeilce  of  certain  works  proposed  in  the 
estimate  passed  by  the  council  not  having  been  able  to  be 
proceeded  with,  there  would  be  an  estimated  surfflus  of 
£3,500  to  the  credit  of  the  Council  at  the  end  of  the 
municipal  year,  and  that  there  were  arrears  of  rates  due 
amounting  to  iBl,900  not  included  in  the  estimate,  which 
•urns  were  greatly  in  excess  of  what  would  be  required 
within  the  present  year  for  the  proposed  alterations  and 
additions ;  also,  that  it  was  not  the  fact  that  a  large 
majority  of  the  burgesses  were  opposed  to  the  proposed 
expenditure  for  municipal  buildings,  the  fact  being  that 
the  only  difference  of  opinion  was  as  to  the  site  upon  which 
such  expenditure  should  be  incurred. 


1869. 
Attobkbt- 

V. 

Matos,  &0., 

ov  St.  Kilda. 

Staiemetitt. 


Mr.  J.  W.  Stephen  and  Mr.  Holroyd  for  the  Attorney- 
General  in  support  of  the  motion. — The  proposed  contract 
is  altogether  illegal,  and  this  Court  will  restrain  a  Corpor- 
ation from  entering  into  an  illegal  contract.  By  the  Act 
No.  184,  sec.  186,  an  estimate  of  the  proposed  expenditure 
must  be  made  and  approved  by  the  Council,  and  by  that 
the  Council  are  bound.     This  was  recognised  by  the  full 


ArqumerU. 
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1869.         Court  in  Newman  v.  The  Mayor  of  Maryborovgh  (n),  and  eren 

Attobvitt-     unforeseen  contingencies  would  not  warrant  a  departare 

Gehbb^      from  the  estimate.     The  proposed  alterations  in  the  town- 

Matok,  &c.,    hall  cannot,  however,  even   be  regarded  as  unforeseen 

J '  contingencies,  for  the  answering  afiidaTits  state  that  com- 

Arffument,  plaints  of  the  want  of  accommodation  have  been  made  for 
some  years.  Under  colour  of  erecting  more  commodious 
premises,  the  Defendants  propose  to  render  the  present 
edifice  altogether  useless  by  removing  the  roof,  and  this 
the  Court  will  restrain.  The  Defendants,  in  order  to  cany 
out  the  proposed  alterations  must  either  borrow  money  or 
run  the  corporation  into  debt,  either  of  which  this  Court 
will  restrain.  AUomey-Generid  v,  Danid  (o) ;  AUomey-Generd 
V.  Eastlake  (p);   Ware  v.  Regenfs  Canal  Company  (9). 

Mr.  Miller  for  the  Defendants  Oldham,  Garduier,  and 
Crouehj  who  took  the  same  view  as  the  Attorney-General. 

Mr.  Foreter,  Mr.  Fdlom,  and  Mr.  Webb  for  the  Corporation 
and  the  Defendants  Tullett,  Bwiny,  Lord,  Oray,  Murray,  and 
Biddle. — The  intention  of  the  "  Municipal  Corporations  Act" 
was  to  place  the  entire  control  of  all  matters  relating  to 
the  borough  and  of  the  municipal  funds  in  the  hands  of 
the  Council  for  the  time  being;  and  this  Court  will  not 
interfere  with  the  ordinary  management  of  the  borough 
fund.  Aitomey-Oeneral  v.  The  Corporation  of  Norwich  (r). 
The  "  estimate  "  provided  for  by  the  Act  is,  as  the  word 
implies,  only  of  probable  expenditure,  and  is  not  absolutely 
binding.  The  Queen  v,  Reid  (s).  By  the  Act,  sec.  14S, 
the  Council  **  may  from  time  to  time  provide  and  maintain 
**  fit  and  convenient  public  offices  within  the  borough." 
It  is  sworn  here  that  the  present  municipal  buildings  are 
not  "  fit  and  convenient,"  and  a  duly  is  by  the  Act  cast 
upon  the  Council   to   provide  others.      By  sec.  864  the 

(»)  Ante,  Vol.  IV.,  Law,  158.  (q)    5  Jur.,  N.S.,  26. 

(o)  9  L.  J.,  N.S.,  874;  4  Jur.,  (r)    1  Keen,  700,  &  2  M.  A  Cr., 

793.  406. 

(p)  11  Hare,  206.  (s)    18  Q.  B.,  685. 
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Coimcil  maj  proyide  a  pablie  library,  and  part  of  the  pro- 
posed expenditure  is  for  this  purpose.  Bj  sec.  180  all  the 
corporate  revenue  is  to  be  applied  by  the  Council  in  doing 
things  which  the  Council  by  the  Act  is  empowered  to  do. 
The  Council  is,  therefore,  empowered  to  expend  this  money 
in  the  way  proposed,  and  this  Court  will  not  interfere  with 
its  discretion  in  the  application  of  the  money.  Nor  will 
this  Court  consider  whether  the  action  of  the  Council,  who 
hare  been  duly  elected  by  the  burgesses,  is  in  accordance 
with  the  intentions  of  the  burgesses  or  not.  That  is  a 
matter  which  must  be  dealt  with  at  the  next  election  of 
cDimcillors.  [Molsgworth,  J. — The  opinion  of  the  ratepayers 
in  the  matter  has  nothing  to  do  with  the  case.]  The 
iajimction  asked  for  is  to  restrain  the  Council  from  entering 
into  a  contract ;  but  by  sec.  147  the  Council  may  enter  into 
any  contracts  for  the  execution  of  works  authorised  by  the 
Aet,  and  this  is  such  a  work.  The  affidavits  shew  that 
there  will  be  funds  enough  to  defray  the  expenditure 
inenrred  for  this  work  during  the  current  year,  and  it  will, 
therefore,  be  unnecessary  either  to  borrow  or  pledge  the 
credit  of  the  eorporaUon. 


18d9. 
Attobnkt- 

GSVSBAL 

V. 

Mayor,  &o., 
ov  St.  Kilda. 


Mr.  J.  W.  Stephen  in  reply. 


Mb.  JusncB  Moleswobth  : — 


Judgment. 


I  feel  a  great  deal  of  difficulty  about  this  case ;  but  as  it 
is  one  that  must  be  disposed  of  in  some  way  quickly,  I  will 
act  according  to  my  present  lights.  The  view  which  I  take  is 
nieh,  that  with  further  materials  I  may  be  brought  to  alter. 
Generally  speaking,  the  borough  Councils  under  the  Act 
have  general  powers  to  enter  into  contracts,  and  there 
appears  to  be  no  doubt  that  if  they  do  enter  into  contracts 
they  are  effectual  and  binding.  In  their  discretion  is 
deposited  the  interest  of  the  ratepayers  as  to  what  the 
pohlic  outlay  shall  be  ;  and  if  we  read  other  clauses  of  the 
Act,  there  would,  generally  speaking,  be  no  limitation  to  their 
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1869.         exercise  of  those  powers  of  discretion,  except  in  two  respects. 

Attobitet-  The  whole  policj  of  the  Act  indicates,  that  where  prospec- 
General      ^j^^  contracts  involving  outlaj  not  only  in  the  current  year 

Mayor,  &c.»  but  in  future  years  are  proposed,  they  shall  be  provided 
J ■  for  specially  by  the  machinery  of  special  rates,  and  thAt 

Judgment,  otherwise  each  year,  as  far  as  it  goes,  shall  pay  for  itself. 
There  appears  also  to  be,  according  to  its  general  policj 
and  by  special  indications  in  this  Act,  a  kind  of  prohibition 
against  the  Council  running  themselves  into  debt,  or  in 
their  outlay  of  the  year  going  beyond  the  income  of  the 
year.  These  two  points,  I  think,  are  pretty  clearly  indi- 
cated in  the  Act,  independent  of  the  express  provisions 
of  the  186th  clause,  which  points  more  directly  to  the 
estimates  of  ways  and  means  which  they  are  to  provide 
before  fixing  a  rate.  On  both  these  points,  consider- 
ing the  magnitude  of  the  sum  involved,  as  contrasted 
with  the  ways  and  means  of  the  Corporation,  it  appears 
to  me,  80  far  as  the  figures  go,  that  the  Conocil 
must  be  about  doing  one  or  other  of  two  things — either 
entering  into  prospective  liabilities  beyond  the  current 
year  (and  that  not  by  means  of  a  special  rate),  or  running 
themselves  into  debt  as  for  the  current  year,  and  in  that 
respect  I  think  they  ought  to  be  restrained. 

As  to  the  estimate  under  the  186th  section,  I  am  not  at 
all  disposed  to  adopt  the  argument  to  the  extent  to  which 
it  has  been  urged  on  behalf  of  the  Plaintiff — viz.,  that  the 
plan  of  the  proposed  expenditure  ought  to  be  regarded  as 
an  appropriation,  and  that  it  creates  a  sort  of  trust  which 
ought  to  be  carried  out.  There  are  matters,  the  propriety 
of  carrying  out  which  must  vary  from  day  to  day;  new 
exigencies  may  arise  which  may  render  the  expenditure 
proposed  at  one  time  less  important  at  another.  I  think 
the  Council  has  a  right  to  abstain  from  a  proposed  expen- 
diture. But  I  very  much  question  their  right  to  revoke 
the  proposals  at  one  time  held  out,  in  order  to  substitute 
some  altogether  different  expenditure;    at  all  events  on 
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the  scale  now  proposed.     I  think  they  would  have  a  right  v325^ 

now  to  publish  a  new  estimate,  discarding  the  rarious  pro-  attobfey- 

posals  of  their  former  estimate,  and  introducing   this  ^^ 

expenditure  into  it  instead ;  but  I  do  not  think  they  have  Matob,  Ac, 

.  ,             -      ,        .  ,      •          , ,.  ,  .                          ^.      ^  oj  St.  Eilba. 

a  right  to   do  it  without    publishing  a   new  estimate,  

and  challenging  public  opinion,  and  the  different  means  *^vd^nient. 

^ich  might  be  resorted  to,  to  prevent  them  carrying 

ont  an  improper  purpose. 


The  ground  I  am  now  proceeding  upon  is  thi 
that,  considering  the  magnitude  of  the  sums,  and  dealing 
with  the  figures  so  iar  as  I  have  them  before  me,  the 
council  are  about  doing  an  act  which  they  can  only  do 
either  by  incurring  a  prospective  liability  or  going  beyond 
the  ways  and  means  of  the  current  year  and  running  them- 
selves into  debt,  neither  of  which  things  they  have  a  right 
to  do.  Doaling  with  the  case  simply  on  this  ground,  I 
think  they  ought  to  be  restrained  from  proceeding  as 
proposed.  I  shall  grant  the  injunction  until  further 
order.  Perhaps  with  further  materials,  the  ways  and 
means  of  the  matter  may  be  put  in  such  a  light,  as  may 
induce  me  to  alter  my  opinion.  The  costs  of  this  motion 
will  be  costs  in  the  cause. 


GBEEN    V.  NICHOLSON.  June  16.  is. 

JuUfO. 

Edward  Bernard  green  of  st.  Kiida,  near  Atestiitopioft 

Melbourne,  by  his  WUl,  dated  6th  August,  1869,  devised  ^'^^'^^ 

and  bequeathed  all  his  property,  except  such  part  as  might  three  tmstees 

resident  in 
Australia,  and 
liii  English  property  to  three  tmstees  resident  in  England,  and  directed  that  each  set  of 
trustees  should  be  entitled  to  a  commission  named.  The  Will  contained  a  power  of 
appointing  new  tnuteos,  with  liberty  to  alter  the  number.  An  Australian  trustee 
Ittving  ^ed,  two  of  the  English  trustees  were  appointed  in  his  stead. 

Beld,  that  the  appointment  was  valid ;  and  that  the  trustees  resident  in  England, 
were  entitled  from  the  date  of  their  appointment,  to  their  proportion  of  commission 
chargeable  in  respect  of  the  Australian  property. 

W.  W.  A  a'B.      vol.  VI, EQ.  M 
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1869. 
Qrebn 

V, 

NiCHOLeov. 


StatemetU. 


be  in  any  part  of  the  United  Kingdom  of  Great  Britain 

and  Ireland,  to  three  residents  in  Australia,  designated 

throughout  the  Will  as  his  Australian  trustees,  and  all  his 

property  in  any  part  of  the  United  Kingdom,  to  three 

residents  in  England,  designated  throughout  the  Will  as 

his  English  trustees,  upon  trust  for  sale  and  conversion, 

with  power  to  postpone  sale,  demise,  and  manage,  and  to 

invest  and  apply  income  as  by  the  Will  directed.    He 

declared  that  if  his  Australian  trustees,  or  English  trustees, 

or  any  of  them,  should  die,  or  decline,  or  become  incapable 

to  act  as  trustees  or  trustee  of  his  Will,  it  should  be  lawful 

for  his  widow  by  deed  to  appoint  any  person  or  persons 

to  be  trustee  or  trustees  in  the  place  of  such  trustee  or 

trustees,  and  on  any  such  appointment  to  augment  or 

diminish  the  number  of  trustees,  and  that  by  force  of  every 

such   appointment   the    powers,  authorities,   discretions, 

rights,  and  duties,  given  to  the  trustee  or  trustees  dying, 

declining,   or  becoming    incapable    to  act  as   aforesaid, 

should  be  conferred  on,  and   vest  in,   such    appointed 

trustee  or  trustees,  in  whom,  either  alone  or  jointly,  with 

the  surviving  or  continuing  trustee  or  trustees,  the  trust 

property  in  respect  of  which   such   trustee  or  trustees 

should  be  so  appointed,  should   immediately  thereupon 

be  by  all  proper  assurances  vested.     The  Will  afterwards 

directed  that  the  Australian  trustees  should  be  entitled  to 

deduct  and  retain  for  their  own  respective  use  and  benefit, 

to  be  divided  between  them  in  equal  shares  when  more 

than  one,  a  commission  or  allowance  for  their  trouble 

after  the  rate  of  five  per  cent,  upon  all  the  annual  income 

of  his  said  trust  estate  of  which   they  should  be  sach 

trustees  as  aforesaid.     By  a  codicil  the  testator  declared 

that  his  English  trustees  should  be  entitled  to  the  like 

commission  in  respect  of  all  annual  income  which  should 

come  to  or  pass  through  their  hands. 


The  testator  died  on  the  6th  October,  1861,  leaving  pro- 
perty of  great  value  in  Australia  and  in  England.    The 
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Will  was  proved  in  Victoria  and  in  England.  One  of  the 
English  tmstees  disclaimed,  and  Palmer^  resident  in 
England,  was  appointed  in  his  place.  One  of  the  Austra- 
lian trustees  died,  and  the  testator's  widow  hy  deed  of 
the  5th  of  January,  1866,  appointed  Spence,  one  of  the 
original  English  trustees,  and  Palmsr  (hoth  described  in 
the  deed  as  resident  in  England)  trustees  of  the  Will  in 
the  place  and  stead  of  the  deceased  Australian  trustee  as 
to  the  estate  of  the  testator  devised  and  bequeathed  to  the 
Australian  trustees.  A  suit,  to  which  Spence  and  Palmer 
were  parties  Plaintiffs,  was  instituted  in  this  Court  for  the 
administration  of  the  trusts  of  the  Will  in  Australia,  and 
the  decree,  in  addition  to  the  ordinary  directions,  directed 
the  Master  to  enquire  what  commission  was  payable  under 
the  Will  to  the  Australian  trustees.  The  Master  by  his 
general  report,  dated  26th  February,  1869,  after  stating 
the  amount  of  commission  found  due  to  the  Australian 
tnistees  to  be  £4,406  Ss,  4d,  in  the  whole,  reported  specially 
that  a  claim  had  been  brought  in  before  him  on  behalf  of 
Spence  and  Palmer  to  the  sum  of  £QOd  4«.  9d.,  which  they 
alleged  themselves  entitled  to  receive  out  of  the  said  commis- 
sion by  virtue  of  the  deed  of  5th  January,  1866,  whereby  the 
widow,  professing  to  act  in  exercise  of  the  powers  conferred 
npon  her  by  the  Will  of  the  testator,  purported  to  appoint 
Spmee  and  Palmer  trustees  of  the  Will  in  the  place  of  the 
deceased  trustee,  to  act  with  the  other  Australian  trustees. 


1869. 

QSEBK 
V. 

NioHoiaov. 
statement. 


The  report  was  not  excepted  to,  and  the  suit  came  on  to 
be  heard  on  further  directions. 

Mr.  De   Verdon    appeared  for   Spence    and    Pttkner  in      Argument. 
support  of  their  claim   for  commission,   and  as  to  his 
right  to  be  heard  cited  Adams  v.  Claxton  {ty 


Mb.  Justice  Molbswobth  considered  the  application 
irregular,  as  it  was  sought  to  vary  the  report  without 
haying  excepted  to  it 

(#)    6  Yef .,  226.  M  3 
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1869. 
Gbbsk 

V. 

Nicholson. 


Mr.  De  Verdon.  The  question  is  raised  lees  expensively 
at  the  present  stage  of  the  sait,  than  if  it  had  been  made 
the  subject  of  an  independent  proceeding,  tiie  cost  of 
which  would  have  fallen  upon  the  estate.  The  Australian 
trustees  are  represented  and  do  not  object  to  the  deter- 
mination of  the  question,  which  is  one  merely  between 
the  trustees,  and  does  not  affect  the  estate. 


Mr.  Bunny  for  the  Australian  trustees,  and  Mr.  Holroyd 
for  the  Plaintiffs  offering  no  objection,  his  Honor  con- 
sented to  entertain  the  application. 

Mr.  Bunny  for  the  Australian  trustees  other  than  Spmee 
and  Palmer.  The  appointment  of  Spenoe  and  Pabner  was 
unauthorised,  as  thej  were  both  English  trustees,  and 
both  resident  out  of  the  colony.  If  one  of  the  Australian 
trustees  originally  appointed  had  left  the  colony  to  reside 
in  England,  he  would  have  become  incapable  of  acting,  and 
might  have  been  removed.  K^iox  v.  Postletkwaile  (v).  The 
appointment  of  a  new  trustee  who  is  subject  to  a  disquali- 
fication which  would  have  justified  the  removal  of  an 
original  trustee  cannot  be  valid.  The  scheme  of  the  Will 
contemplates  distinct  sets  of  trustees,  who  are  to  deal  with 
and  be  a  check  upon  one  another.  The  testator's  int^- 
tions  are  frustrated,  if  the  same  trustees  are  appointed  to 
act  in  the  Australian  as  in  the  English  trusts.  Unless 
Spence  and  Palmer  are  properly  appointed  under  the  power 
in  the  Will,  they  can  have  no  claim  to  commission. 


Mr.  De  Verdon.  The  Will  is  carefully  drawn  and  con- 
tains no  prohibition  of  such  an  appointment  as  has  been 
made.  The  English  trustees  are  not  disqualified  as 
such,  from  being  appointed  Australian  trustees.  In 
Knox  V.  Postlethwaite  the  trustee  was  removed,  not  because 
he  was  resident  abroad,  but  because  he  would  not  act. 
There  is  no  authority  for  holding  absence  abroad  per  sevxi 

(«)    JMe,  Vol.  I.,  Eq.,  68. 
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ineapBcitj  to  aet,  although  where  a  trustee  resident  in  the 
country  when  appointed,  subsequently  leaves  it,  his  con- 
tinued absence  may  render  him  in  fact  incapable  of  acting. 
It  is  not  a  question  of  law  but  of  fact,  and  the  trustees 
appointed  have  acted  in  this  case.  (yReiUy  v,  Alderson  (w): 
WkUtmgtm  v.  WkiUingtan  (w);  Re  Watts'  SetiUment  {y);  Lewm 
on  TnuU,  5th  edit.,  p.  467.  A  trustee  resident  abroad  at 
the  tune  when  he  is  appointed  may  execute  the  trust  by 
attorney,  as  consent  to  such  a  mode  of  acting  is  then 
inferred.  Stuart  v,  Norton  {z).  If  the  appointment  is  valid, 
the  right  to  share  in  commission  is  clear. 


1869. 
Gbbbv 

V. 
NiOHOLSOK. 

ArtfuvMni. 


Mr.  Hotroyd  for  the  Plaintiffs  took  no  part  in  the  argu- 
ment. 


Mr.  Bunny  in  reply. 


Cur,  adv,  indL 


Me.  Justicb  Molsswobth:- 


JuUf  jo. 
Judgment. 


The  only  question  debated  before  me  was  the  right  of 
some  of  the  trustees  to  commission  under  the  testator's 
Will.  The  testator  appointed  Australian  and  British 
trastees  to  manage  separate  funds  and  estates,  and  allowed 
them  a  commission  of  five  per  cent  on  sums  passing 
through  their  hands.  He  evidently  intended  that  the 
Australian  and  British  trustees  should  be  different  people, 
and  that  the  property  in  each  country  should  be  managed 
bj  persons  resident  on  the  spot.  His  wife,  however,  had 
the  power  to  appoint  new  trustees,  and  she  exercised  it  by 
appointing  as  Australian  trustees  two  of  the  persons  who 
by  her  husband's  Will  were  British  trustees,  and  who 
resided  in  England.  The  question  is,  if  this  was  beyond 
her  powers.     It  was  contrary  to  her  husband's  intentions, 


(v)  8  Hare,  101. 
W   16  Sim.,  104. 


8 


9  Hare,  106. 
9  W.  R.,  320. 
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Gbbbn 

V, 

NiCHOLSoir. 
Judgment, 


who,  if  he  had  foreseen  that  the  exercise  of  the  power 
would  he  to  appoint  persons  at  a  distance  from  the 
trust,  would  very  probahlj  have  provided  against  it 
However,  the  Court  has  now  only  to  consider  the  powers 
given  by  the  Will,  and  its  language  imposes  no  restriction 
as  to  the  persons  to  he  nominated  trustees.  Although, 
therefore,  opposed  probably  to  the  views  of  the  testator,  I 
think  the  exercise  of  the  power  legal,  and  that  the  trustees 
were  legally  appointed,  and  entitled  to  share  the  com- 
mission with  the  Australian  trustees.  I  shall,  therefore, 
declare  Spence  and  Palmsr  entitled  from  the  date  of  their 
appointment  to  their  proportion  of  the  commission  charge- 
able upon  the  income  received  by  the  Australian  trustees, 
and  direct  the  calculation  of  commission  to  be  readjusted 
accordingly.  No  costs  of  the  application  by  Spenee  and 
Palmer  to  be  allowed  out  of  the  estate. 


JENNINGS   V.  TIVEY. 


June  22, 23. 
July  8. 

On  the  disso- 
Intion  of  a 
partnership 
between  J, 


J.  HE  Plaintiff  and  Defendant  were  partners  carrying  on 
business  as  storekeepers  at  Inglewood,  in  premises  built 
upon  land  allotments  7  and  6a  of  section  13,  Inglewood, 
and  T.,  ^^^^  ^J  them  as  tenants  in  common.    During  the  partner- 

MQOTigst  other  ghip  tijey  purchased  four  allotments  of  land— viz.,  allot- 

arrangement,  ments  12  and  13  of  section  6,  and  10  and  10a  of  section  13, 

thZt^T^onW  Inglewood.     In  September,  1866,  they  agreed  to  dissolve 

not  agam  start  partnership,  the  Defendant  to  retain  the  business  premises, 

busineas  in  Stock,  book  debts  and  good-will,  and  allotments  12  and  13, 

the  same  and  the  Plaintiff  to  retain  allotments  10  and  10a,  and  also 

pLice,  hut 

refnsed  to  sign 

any  writing  to  that  effect. 

Held,  that  J.  had  only  bound  himself  by  honor,  and  that  T.  could  not  protect  him- 
self from  carrying  out  the  other  terms  of  the  agreement  for  dissolution,  by  shewing  tbit 
J.  had  not  carried  out  his  honorary  engagement. 

A  Defendant  denying  an  agreement  stated  in  the  bill,  may  rely  on  the  Statute  of 
Frauds  without  pleading  it. 

A  Plaintiff  alleging  in  his  bill  an  agreement,  and  acts  of  part  performance,  need 
not  state  in  terms  that  he  relies  upon  them  as  such. 
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to  be  paid  £1,500  bj  the  Defendant.  On  the  4th  October, 
1865,  a  written  agreement  was  entered  into  between  the 
Plainti£f  and  Defendant,  whereby  the  Defendant  agreed  to 
porchase  and  the  Plaintiff  to  sell  his  absolute  interest  in 
allotments  7  and  6a  and  in  the  stock-in-trade  and  book 
debts  of  the  firm,  on  condition  that  the  Defendant  paid  to 
the  Plaintiff  £1,500 — ^riz.,  £500  on  the  completion  of  the 
conTeyance  of  the  Plaintiff's  interest  in  allotments  7  and  6a 
and  the  signing  of  a  dissolution  of  partnership,  and  the 
balance  bj  certain  acceptances  specified.  This  agreement 
made  no  mention  of  the  allotments  10,  10a,  12,  or  18. 
The  Defendant  paid  the  Plaintiff  £1,500,  and  handed  oyer 
to  him  the  title-deeds  to  the  allotments  10  and  10a,  and  the 
Plaintiff  subsequently  executed  conveyances  to  the  Defen- 
dant of  his  undivided  moiety  in  allotments  7  and  6a  and 
Id  and  18 ;  and  each  entered  into  possession  of  the  respec- 
tive allotments,  according  to  the  agreement.  The  Plaintiff 
subsequently  erected  a  store  upon  allotments  10  and  10a, 
and  applied  to  the  Defendant  for  a  conveyance  of  his 
undivided  moiety  in  these  allotments.  The  Defendant, 
however,  refused  to  execute  a  conveyance  to  the  Plaintiff 
of  his  undivided  moiety,  alleging  that  the  Plaintiff  had 
agreed  not  himself  to  commence  business  at  Inglewood, 
and  had  violated  that  agreement;  and  also  that  the  agree- 
ment between  them  was  that  allotments  10  and  10a  should 
be  sold,  and  that  the  Plaintiff  should  receive  the  purchase 
money  only.  The  present  suit  was  accordingly  instituted 
by  tbe  Plaintiff  for  the  purpose  of  procuring  a  conveyance 
from  the  Defendant  of  his  undivided  moiety  in  allot- 
ments 10  and  10a.  At  the  taking  of  evidence,  it  was 
objected  for  the  Defendant  that,  the  agreement  for  dissolu- 
tion having  been  reduced  into  writing,  no  parol  evidence 
of  it  was  admissable  ;  also,  that  any  agreement  relative  to 
the  allotments  10  and  10a  upon  which  the  Plaintiff  intended 
to  rely,  must  be  shewn  to  be  in  writing  within  the  Statute 
of  Frauds.  The  evidence  was  received  subject  to  these 
objections      The  suit  now  came  on  for  hearing. 


1869. 
Jb^tkikos 

V. 
TlVBY. 


statement. 
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Arffwnsnt. 


Mr.  J.  W.  SiepJien  and  Mr.  Webb  for  the  Pl&intiflf.  The 
written  agreement  onlj  relates  to  the  premises  wherein 
the  partnership  business  was  carried  on,  and  the  stock-in- 
trade  and  book  debts  of  the  firm.  No  mention  is  made  of 
the  four  other  allotments  of  land,  and  parol  evidence  is 
admissable  of  the  agreement  to  divide  these.  As  to  the 
objection  that  there  is  no  writing  within  the  Statute  of 
Frauds,  that  objection  is  not  taken  bj  the  answer.  But  in 
this  case  there  has  been  part  performance,  the  Plaintiff 
having  executed  the  conveyance  of  allotments  Id  and  18  to 
the  Defendant,  and  each  party  having  entered  into  posses- 
sion of  the  respective  allotments  under  the  agreement,  and 
the  Plaintiff  erected  buildings  upon  10  and  10a  upon  the 
faith  of  the  agreement.  Ridgufoy  v.  Wharton  (a).  There  is 
no  evidence  that  the  Defendant  ever  bound  himself  not  to 
carry  on  business  at  Inglewood.  The  evidence  only  shews 
that  at  one  time  he  expressed  an  intention  of  not  doing  so. 
To  be  a  valid  agreement  it  must  be  in  writing  within  the 
Statute  of  Frauds  as  not  to  be  performed  within  a  year. 
There  is  no  evidence  whatever  of  any  agreement  that  the 
land  should  be  sold  by  the  Plaintiff  and  not  enjoyed  in 
specie. 


Mr.  Atkins  and  Mr.  Lawss  for  the  Defendant. — ^Where 
the  agreement  is  denied  by  the  answer,  the  Statute  of 
Frauds  may  be  relied  on  though  not  pleaded.  EidgwiOf 
V,  Wharton  (h).  It  was  part  of  the  agreement,  on  the 
Plaintiff  retiring  from  the  business,  that  he  should  not 
himself  commence  business  in  the  same  place,  and  this  is 
binding  upon  him.  Harrison  v.  Gardner  (c).  The  agree- 
ment not  to  carry  on  business  need  not  be  in  writing,  as  it 
is  not  incapable  of  performance  within  the  year.  Peter  v. 
Compton  (d). 


(a)    3   De  G.,  M.  &  Q.,   677 ;  (b)    3  De  G.,  M.  &  Q.,  689. 

6  H.  L.  Cos.,  288.  (c)     2  Mad.,  198. 

(d)     1  Sm.  L.  C,  241. 
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Mr.  /.  W.  Stephen  in  reply.  The  Statute  of  Frauds  does 
not  apply  to  dealings  between  partners  as  to  land.  Dale  v. 
HamilUm  (s). 

Cur,  adv,  vuU, 


1869. 


^Yffwn&w$m 


Mb.  Justice  Molsswobth: — 

This  suit  is  brought  to  establish  the  right  of  the 
Plaintiff  to  allotments  10  and  10a,  at  Inglewood,  and 
ol>tain  a  conveyance  of  them  from  the  Defendant.  The 
Plaintiff  and  Defendant  were  partners  in  a  store  there, 
eqaal  in  profit  and  loss,  but  the  Defendant  had  brought  in 
about  £1,380  more  capital,  and  there  was  some  agreement 
that  he  should  hare  bank  interest  for  it.  They  purchased 
the  allotments  in  question,  and  also  allotments  13  and  18, 
section  6,  with  funds  of  the  partnership,  takipg  convey- 
ances  to  them  as  tenants  in  common,  but  not,  I  think, 
as  partnership  property.  Each  should  be  treated  as  haying 
drawn  out  half  the  price,  and  invested  in  acquiring  an  un- 
divided moiety  in  the  allotments,  to  be  dealt  with  as  his 
separate  property.  About  September,  1864,  some  arrange- 
ment was  made  that  the  Defendant  should  take  the 
whole  of  13  and  18  as  his,  and  give  up  his  claim  for 
interest  on  the  £1,380  ;  but  it  seems  to  have  been  loosely 
done,  with  no  precise  terms  as  to  the  length  of  time  for 
which  interest  should  be  given  up,  and  there  is  no 
evidence  as  to  change  in  the  manner  of  disposing  of  the 
profits  of  13  and  18,  so  that  I  think  the  bargain  was  not 
legally  enforceable ;  but  its  validity  was  assumed  in  the 
next  dealing  I  shall  notice.  At  the  end  of  September, 
1805,  they  took  stock  and  an  account  of  their  assets,  in 
whieh  were  included  goods  in  store,  the  store  itself, 
cottage,  and  office  where  their  trade  was  carried  on,  horse 
and  cart,  book  debts,  cash  in  house  and  bank,  gold,  &c, 
(not  the  four  allotments),  and  calculated  their  respective 
(«)    5  Hare,  369;  affd.,  2  Ph..  266. 
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shares  in  these  assets  (makiDg  no  allowance  for  interest  on 
excess  of  capital),  as  Defendant,  £d,708  7s.;  Plaintiff, 
£1,425  17s.  9d.  After  some  negotiation,  as  to  which  there 
is  some  conflict  of  evidence,  thej  came  to  an  agreement 
for  dissolution  upon  the  terms,  so  far  as  they  are  both 
agreed,  that  Defendant  should  keep  the  ahove  assets  and 
the  good-will  of  the  business,  paying  the  Plaintiff  £1,500, 
part  cash,  part  bills ;  that  Defendant  should  keep  allot- 
ments 12  and  13,  and  the  Plaintiff  have  10  and  10a  or  the 
value  of  them.  The  points  upon  which  they  strongly 
differ  as  to  the  true  agreement  are — the  Defendant  alleges 
and  the  Plaintiff  denies  that  the  Plaintiff  agreed  not  to 
carry  on  business  at  Inglewood  so  as  to  compete  with  the 
Defendant.  The  Plaintiff  alleges  that  the  allotments  10 
and  10a  were  to  be  absolutely  his.  The  Defendant  alleges 
that  the  Plaintiff  was  to  sell  these  allotments,  and  take 
their  price,  but  not  keep  them  himself,  such  arrangement 
being  urged  by  him  from  the  same  motive  as  the  restric- 
tion upon  carrying  on  business  was  sought.  They  actually 
entered  into  a  written  agreement,  prepared  by  an  agent  of 
the  Defendant,  dated  4th  October,  1865,  for  a  dissolution, 
the  terms  of  which  were  that  the  Defendant  was  to  keep 
the  premises  where  their  business  was  carried  on,  the 
stock-in-trade,  debts,  <&c.,  and  pay  the  Plaintiff  £1,500, 
making  no  mention  of  restriction  as  to  carrying  on  busi- 
ness, or  of  the  four  allotments.  The  Plaintiff  then  lived, 
and  since  has  lived,  upon  part  of  10  and  10a,  the  other 
part  being  in  the  hands  of  a  tenant,  who  paid  him  his 
entire  rent  ever  since:  10  and  10a  were  worth  about 
£160.  The  Defendant  then  handed  him  the  title-deeds 
of  the  same  premises,  which  he  has  kept  since.  The 
Defendant  has  retained  the  partnership  property,  and 
carried  on  business  in  the  same  premises,  and  got  convey- 
ances of  the  legal  estate  in  them.  On  the  16th  of  October, 
1865,  the  Plaintiff  executed  a  conveyance  of  part  of  the 
business  premises  and  12  and  13,  worth  about  £80,  to  the 
Delendnnt.     Plaintiff  began  business  on  10  and  10a,  close 
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to  the  Defendant,  selling  goods,  some  of  the  same  class  that 
Defendant  dealt  in ;  and  Defendant  being  annoyed  at 
this,  about  the  end  of  NoTember,  1865,  refused  to  convey 
the  premises  in  question  to  the  Plaintiff.  The  Plaintiff 
extended  himself  in  business,  and  commenced  building 
about  February,  1866.  Notwithstanding  a  notice  from  the 
Defendant  cautioning  him  that  the  land  was  not  his,  he 
has  continued  the  building  and  trade,  the  Defendant 
taking  no  step  to  evict  him,  and  himself  not  instituting 
this  suit  until  35th  November,  1868. 


1869 


Judgment* 


I  would  have  been  disposed  to  say  that  the  written 
agreement  of  4th  October,  1865,  would  at  law,  and  unless 
it  was  rectiiied,  in  equity,  bind  both  parties  as  to  the  price, 
£1,500,  being  given  for  the  partnership  assets,  and  that 
parol  evidence  could  not  be  received  to  shew  that  more 
was  to  be  given  on  either  side  for  those  considerations ; 
or  that  Plaintiff  was  to  be  restricted  from  trade,  or  be 
entitled  to  10  and  10a,  or  Defendant  be  entitled  to  Id 
and  13;  but  the  language  of  the  judgment  of  the  Privy 
Ciouncil,  in  commenting  upon  my  views  in  Bolfe  v.Flower{f), 
I  think,  obliges  me  to  hold  that  arrangements  as  to  restric- 
tions and  as  to  the  four  allotments  would  be  ''  an  addition 
to  the  other  terms  not  inconsistent  with  them."  Still  the 
agreement  now  sought  to  be  enforced  relates,  I  think,  not 
to  partnership  property,  but  the  interest  of  a  tenant  in 
common  in  land,  which  can  be  affected  only  by  writing 
at  law ;  so  that  I  have  to  consider  the  rights  of  the  parties 
iu  equity,  as  to  which  I  feel  considerable  doubt  and 
difficulty. 


The  bill  states  the  entire  agreement  according  to  the 
Plaintiff^s  view,  in  no  way  referring  to  the  writing ;  the 
Defendant  denies  the  agreement  as  stated  by  the  Plaintiff, 
sets  out  the  writing,  sets  out  his  view  of  the  actual  agree- 
ment,  giving  him  more  than  the  writing,  but  does  not 

(/)  L.  K.,  1  P.  C.  App..  44). 


SUPREME  COURT:    VICTORIA. 

rely  on  the  Statate  of  Frauds.  I  think  &  Defendant 
denjing  the  actual  agreemeDt  stated  in  a  hill  may  rely  on 
the  Statute  of  Frauds  nithoat  referring  to  it  The  bill 
states  that  the  Defendant  got  the  partneTship  assets,  got 
IS  and  13,  that  the  Plaintiff  got  10  and  10a  and  their 
title-deeds — facts  of  part  performance — not  stating  in 
terms  that  he  relies  upon  them  as  such,  but  I  think  it 
unnecessary  for  him  to  do  so. 


Thus  I  come  to  deal  with  the  case  on  the  eridence. 
Conversations  might  easily  be  misapprehended  as  to 
whether  the  Plaintiff  espressed  an  intention  not  to 
carry  on  business  at  Inglewood ;  bound  himself  not  to  do 
so ;  or  bound  himself  by  honour,  not  legally,  not  to  do  so. 
This  may  account  for  the  great  discrepancy  there  is  in  the 
evidence.  I  prefer  relying  upon  the  version  of  Mr.  Pratt, 
who  was  employed  to  prepare,  and  witnessed,  the  agree- 
ment, and  was  produced  as  a  witness  by  the  DefendanL 
He  says — "  I  mentioned  that  there  ought  to  be  a  clause 
inserted  binding  the  Plaintiff  not  to  start  in  business 
again.  Plaintiff  said  he  would  not  sign  anything  to  that 
effect ;  that  he  had  already  promised  Tivof  that  he  would 
not  start  in  business ;  said,  '  I  have  no  intention  of 
starting ;  I  want  to  have  things  settled,  and  get  away  as 
quick  as  I  can,'  Pliuntiff  said  he  had  already  promised, 
and  would  assure  Defendant  that  he  would  not  start,  but 
would  not  be  bound  in  writing.  I  understood  him  to 
object  to  writing  only."  This  evidence,  I  think,  leaves 
the  Plaintiff  in  the  position  of  having  bound  himself  by 
honour,  but  refused  to  bind  himself  bylaw  on  the  subject 
I  was  referred  to  Harrison  v.  Gardner,  in  which  arbitrators, 
settling  terms  between  Defendant  going  out  and  Plaintiff 
continuing  partner,  had  valued  the  good-will  at  £600, 
upon  an  assumption  that  Defendant  should  not  carry  on 
trade  in  the  neighbourhood;  had  doubted  if  the  word 
good-will  sufficiently  expressed  that  meaning:  had  told 
both  partners  that  the  award  was  nmde  upon  the  assump- 
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tion  that  the  Defendant  'was  to  be  restrained,  to  which  the 
Defendant  made  no  objection.  That  does  not  meet  the 
present  case.  The  Defendant  there  knew  that  the  award 
would  be  altered  if  he  refused.  He  never  said  that  the 
Plaintiff  must  relj  upon  his  promise  and  nothing  else. 
The  most  recent  and  important  case  upon  honorary 
eogagementa  which  I  know  is  Eanuden  v.  Dyaon  (g),  in 
which  the  majority  of  the  noble  Lords  held  that  persons 
relying  on  honorary  engagements  of  others  who  refuse  to 
bind  themseWes  have  no  redress  in  equity  or  la^.  For 
this  reason  I  think  that  the  present  Defendant  cannot 
protect  himself  from  giving  the  Plaintiff  10  and  10  a 
because  the  Plaintiff  has  not  carried  out  his  honorary 
engagement. 


lovB. 


Jud^menil 


But  I  am  more  embarrassed  upon  the  question,  if  the 
Plaintiff  has  a  right  to  take  and  keep  10  and  10a,  or 
merely  to  sell  them  and  keep  the  proceeds.  There 
is  much  conflict  between  Plaintiff  and  Defendant  in 
evidence,  and  nothing  of  evidence  by  other  witnesses  to 
corroborate  either  on  this  point;  the  undisputed  facts — 
the  handing  over  of  the  title-deeds  and  continued  posses- 
sion by  the  Plaintiff — are  in  his  favour.  [His  Honor  read 
the  evidence  at  length  upon  this  point]  I  think  it  clear 
that  the  Plaintiff  was  to  have  the  value  of  the  allotments ; 
and  I  think,  on  the  balance  of  evidence,  that  the  restric- 
tion that  he  was  to  sell  and  not  use  them,  if  it  ever 
existed,  was  not  maintained  on  the  16th  October,  when 
the  Defendant  got  part  of  the  business  premises  and  the 
allotments  13  and  13. 


On  the  whole,  I  think  there  was  an  entire  agreement 
for  the  Plaintiff  to  get  the  allotments  in  question  and 
£1,500,  the  Defendant  the  partnership  assets  and  lots  12 
and  13 ;  that  the  Defendant  had  the  written  agreement 
prepared,  omitting  reference  to  the  four  allotments,  and 

(^)   L.  B.,  1  E.,  &  I.,  App.,  129. 
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got  all  the  written  agreenaent  gave  him  and  13  and  IS ; 
that  the  Plaintiff's  engagement  not  to  carry  on  trade  was 
at  most  an  honorary  one,  he  having  refused  to  give  any 
other;  that  the  engagement  to  sell  and  not  use,  if  it 
existed,  was  never  distinct  enough  to  he  enforced,  and  was 
omitted  at  the  completion  of  the  dealing.  It  would  be 
hard  to  say  how  it  should  be  enforced,  or  how  the  parties 
could  properly  be  left  to  adjust  their  rights  at  law.  The 
property  is  not  large  enough  to  he  worth  an  issue.  I 
think,  under  the  circumstances,  that  the  Defendant  has 
got  all  his  part  of  the  consideration  ;  he  has  allowed  the 
possession  and  use  of  the  lots  and  title-deeds  to  the 
Plaintiff;  and  these  facts  are  sufficient  part  performance  to 
entitle  the  Plaintiff  to  a  conveyance.  I  am  doubtful,  upon 
the  evidence,  whether  the  merits  are  with  the  Plaintiff, 
and  evidence  may  have  been  obscured  by  his  delay  in 
seeking  redress,  so  that  I  think  I  should  not  give  him 
costs. 


"  Declare  that  the  contract  in  bill  stated  for  the  oonyejanoe  bj  the 
Defendant  to  the  Flaiatiff  of  the  Defendant's  moiety  of  the  allot- 
ments 10  and  10a  in  bill  mentioned  should  be  performed,  and  that  the 
"  Defendant  is  a  trustee  of  his  estate  in  said  allotments  for  the  Flaintiir; 
and  order  that  the  Defendant  do  execnte  a  proper  conveyance  thereof 
to  the  Plaintiff,  to  be  prepared  at  the  Plaintiff's  expense.  Refer  it  to 
the  Master  to  settle  the  same,  in  case  the  parties  differ.  Let  the 
parties  abide  their  own  costs.    Liberty  to  apply.*' 
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^ILL  by  the  Official  and  Trade  Assignees  of  an  insolvent  A  bill  was 

against  the  trustees  and  ceUida  que  trustent  of  a  voluntary  ^^  ^  yolon- 

settlement  executed  by  the  insolvent  about  two  years  before  ^"7  "ttle- 

ment  as 

his  insolvency.    The  bill  prayed  that  the  settlement  might  fraudulent, 

be  set  aside  as  fraudulent,  and  that  an  action  which  had  "^^  to  reatrain 

an  action 

been  commenced  by  the  trustees  of  the  settlement  against  broaght  by 

the  Official  Assignee,  to  recover  dividends  received  by  him  ^jj®  settlement 

on  certain  mininsf  shares  which  formed  part  of  the  settled  against  the 

.     ,         ,  .  ,  rr,,  ^,    f       .^  ,  official 

property,  might  be  restrained.     The  Plaintiffs  now  moved  aMigaee  of 

for  an  injunction  in  terms  of  the  prayer,  on  an  affidavit  by  *^®  »ettlor,  to 

•'  r    J     ^  J  recover  divi- 

the  Official  Assignee  verifying  the  allegations  of  the  bill  dends  received 

as  to  information  and  belief.     The  insolvent  made  affidavit  ghar^nart  of 

denying  that  he  had  executed  the  settlement  with   any  the  settled 

intent  of  defrauding  his  creditors,  or  that  he  was  insolvent  ^p^ngthat 

when  he  executed  it.  ^^^  ^^^^  of 

the  shares  was 

small,  in  pro- 
Mr.  Lau7«8  for  the  motion.     The  application  is  made  to  SJ't^^Ji? 
save  the  estate  the  costs  of  unnecessary  litigation.     The  other  settled 
rerdict  in   the  action  will  conclude  nothing ;    but  the  j^^ion*  ^" 
validity  of  the  settlement  will  be  conclusively  determined  g«nted. 
in  the  suit     If  the  Plaintiffs  fail  in  the  suit  the  action 
can  proceed,  and  interest  on  the  amount  recovered  will  put 
the  trustees  in  the  same  position  as  if  the  action  had 
proceeded  now.     [Molesworthf  J. — What  is  the  value  of  the 
shares  in  proportion  to  that  of  the  other  settled  property?] 
The  bill  does  not  state  the  relative  value ;  but  from  the 
character  of  the  other  settled  property — land,  houses,  &c. 
—it  appears  to  bear  a  very  small  proportion. 

Mr.  r.  A^Beckett  for  the  trustees,  contra.  There  is  no 
allegation  that  the  trustees  are  in  insolvent  circumstances, 
or  that  there  will  be  any  loss  to  the  estate  if  the  action 
proceeds  and  the  settlement  be  ultimately  set  aside.     The 
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case  made  by  the  bill  is  open  as  a  defence  to  the  action  at 
law,  and  the  trustees  may  be  left  to  try  it.  The  responsi- 
bility and  risk  rests  with  them,  not  with  the  Assignee ; 
and  until  the  settlement  be  set  aside,  they  are  bound  to 
carry  out  its  trusts.  The  action  was  begun  before  the  bill 
was  filed,  and  there  is  no  precedent  for  restraining  it 
Such  an  action  should  never  be  restrained  in  a  doubtfol 
case,  and  the  present  case  is  doubtful  upon  the  affidavits. 


Mr.  Lawei  in  reply. 


Judgment. 


Mb.  Justice  Moleswobtsl— I  feel  some  difficulty  on 
the  point  Apparently  no  authority  can  be  found  to 
support  the  application ;  but  having  regard  to  the  relatively 
small  value  of  the  settled  property  which  is  the  subject  of 
the  action,  I  think  the  most  beneficial  course  for  all 
parties  will  be  to  restrain  it 


Injunction  granted  until  Jurther  order. 


A  consent  decree  was  subsequently  obtained  setting 
aside  the  settlement. 


c 
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BEDITOR'S  suit  for  the  administration  of  the  real      A-uguH  2. 


and  personal  estate  of  Q^orge  Edward  Mackay  deceased,  gpedfic 

The  deceased,  by  his  Will,  dated  22nd  May,  1861,  after  deviaees,  made 

.^     „         '  .  .  ^  ,  .  ,  Defendante  to 

specifically  devising  yarioos  portions  of  his  real  estate  to  a  creditor's 

different  members  of  his  family,  devised  and  bequeathed  J^*^»  where 

all  the  residue  of  his  real  and  personal  estate  to  trustees  deficient 

for  sale  and  conversion  for  the  benefit  of  his  wife  and  entitled 

children.     The  testator  died  on  the  9th  August,  1867,  whether  adult 

leaving  considerable  real  estate,  the  principal  part  of  which  their  costs  as 

was  mortgaged,  and  indebted  to  an  amount  in  the  aggregate  between 

exceeding  the  whole  value  of  his  property.     The  bill  was  client.    Their 

filed  by  a  creditor,  against  the  executors  and  trustees  and  ^^  i^^!^** 

specific  devisees  of  the  testator,  two  of  whom,  John  Digkt  parallel  to 

Mackay  and  John  Scobis  Anderson  Mackay,  were  adults,  the  heir-at-law  in 

remainder  being  infants.    The  Defendant,  /.  8.  A.  Mackay,  f*>f  ^  ^'t?" 

°  *'  intestacy.  The 

by  his  answer  disclaimed.  PUintiff,  and 

Defendant's 
executors 

Mr.  /.  W.  Stephen  for  the  Plaintiff,  asked  for  the  usual  and  trustees, 

administration  decree,  with  certain  special  directions ;  and  entitled  to    ' 

also  that  the  suit  might  be  dismissed  as  against  J.  8.  A,  J^®"^  ^^^  ■• 

"  "  between 

Mackay,  with  costs  to  be  paid  by  the  plaintiff  and  added  to  solicitor  and 

ant,  against 

Mb.    Justiob    Molbswobth. — ^I    do  not    think   I  can  ZwaM,  "^ 

properly  give  J.  8.  A.  Mackay  hia  costs.     He  did  not  fl^ouldnot 

-  ,        _  , .     ,  .  inflict  costs  by 

from  the  first  disclaim.  putting  in  an 

answer. 

Mr.  Forster  for  the  Defendants  J.  D.  Mackay  and  J,  8.  A. 
Maekay,  These  Defendants  are  in  the  position  of  devisees 
to  whom  nothing  is  coming.  They  are,  however,  necessary 
parties  to  the  suit,  and  entitled  to  their  costs.  Henderson 
V.  Dodds  (A).     [MoUgworth,  J. — I  do  not  see  why  a  person 

(A)    L.  R.,  2  Eq.,  532. 

w.  w.  a  a'b.     vol.  VI. — EQ.  v 
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against  whom  nothing  is  sought  should  inflict  costs  bj 
putting  in  an  answer.]  The  legal  estate  in  some  of  the 
specifically  devised  properties  is  vested  in  these  Defendants, 
and  a  conveyance  may  he  required  from  them. 

Mr.  Webb  for  the  executors  and  trustees. 

Mr.  T.  ABeckett  for  the  infant  Defendants. 

Mr.  J.  W.  Stephen  in  reply.  The  costs  generally  will  be 
reserved.  The  only  question  now  is  as  to  the  disclaiming 
defendant  being  now  dismissed  with  costs.  In  KhuU  v. 
Courtney  {j),  it  was  held  that  a  defendant  having  no  interest 
need  not  answer,  and  was  not  entitled  to  costs. 

Our.  adv.  vu!i. 


His  Honor  made  a  decree  directing  accounts,  and  a  sale 
of  the  real  estate;  and  ordered  payment  of  J.S.  A.  Mackay's 
costs  out  of  the  proceeds  of  the  estate  specifically  devised 
to  him. 


1869. 
Aii^fuH2, 


The  suit  now  came  before  the  Court  on  further  directions. 
The  Master,  by  his  report,  found  that  he  had  taxed  J.  S.  A. 
Mackay's  costs  at  £'21  17s.,  but  that  the  estate  specifically 
devised  to  him  had  been  sold  hy  the  mortgagee,  and  did 
not  realize  suflScient  to  pay  the  mortgage  deht.  The  per- 
sonal estate  and  proceeds  of  the  real  estate  were  insufficient 
for  payment  of  the  debts  in  full. 


Mr.  J.  W.  Stephen  for  the  Plaintiff,  asked  for  an  order  that 
the  costs  of  all  parties  might  be  taxed  as  hetween  solicitor 
and  client  and  paid  out  of  the  estate,  and  the  residue 
be  distributed  ratably  hetween  the  creditors. 

(J)    Sup.  Ct.  Vic,  June,  1857. 


CASES  IN   EQUITY. 

Mb.  Justice  Molesworth. — I  do  not  thiDk  I  have  ever 
giyen  nominal  devisees  of  real  estate  costs  as  between 
solicitor  and  client. 

Mr.  Forster  for  the  Defendants  J.  D,  Mackay  and  J.  8,  A, 
Matkay.  The  rule  is  well  established  that  where  there  is  a 
deficient  fund,  the  parties  shall  have  their  costs  as  between 
solicitor  and  client.  By  the  decree  J,  S.  A.  Mackay,  who 
disclaimed,  was  given  his  costs  out  of  the  property 
specifically  devised  to  him.  That  has  been  sold  by  the 
mortgagee,  and  there  is  no  surplus  available  to  pay  his 
eosts.  He  is,  therefore,  entitled  to  have  them  out  of  the 
general  estate. 
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Mr.  Justice  Molesworth. — I  have  disposed  of  the  question 
of  his  costs,  and  do  not  intend  to  vary  it.  He  need  not 
have  interfered  in  the  suit.  I  directed  that  if  there  was 
any  overplus  of  the  property  devised  to  him  he  should 
have  his  costs  out  of  it.  If  he  had  nothing  to  defend,  he 
need  not  have  answered. 

Mr.r.  A* Beckett  for  the  infant  devisees.  These  defendants 
are  in  the  same  position  as  the  heir-at-law  where  there  is 
an  intestacy,  and  are  entitled  to  their  costs  as  between 
solicitor  and  client.  Tardrew  v,  Howell  {k).  Being  infants 
they  could  not  disclaim,  nor  could  they  leave  the  suit 
undefended. 

Mr.  Wdh  for  the  Defendants  the  executors  and  trustees. 
These  Defendants  being  executors  and  trustees,  are  en- 
titled to  their  costs  as  between  solicitor  and  client. 


Mfi.  Justice  Molesworth. — In  this  case  there  are  several 
devises  of  different  portions  of  the  real  estate,  almost  all 
being  mortgaged,  some  to  more  than  its  value,  some  less ; 
and  I  do  not  see  why  the  creditors  should  have  to  pay  the 

(k)    2Giff.,  580. 

N  2 
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costs  of  devisees  wbo  hsTe  no  interest  whatever  in  the  suit. 
I  do  not  think  that  the  case  of  a  devisee  is  parallel  to  that 
of  an  heir-at-law.  I  shall  confine  the  allowance  of  costs 
as  between  solicitor  and  client  to  the  plaintiff  and  the 
defendants  the  execators  and  trustees ;  and  give  costs  as 
between  party  and  party  onlj,  to  the  other  defendants, 
except  J.  S.  A.  Madtay.  I  regard  his  costs  as  disposed  of 
at  the  original  hearing. 


CARTER  V.  MXTRPHY. 


Si 


Execatora,  in  kJUIT  on  behalf  of  infiuQt  residuary  legatees  to  administer 
the  absence  of  ^^  ^^g^g  ^f  ^^  ^j^  ^f  Patrick  O'Dea  under  the  direction 

any  provision 

in  the  WiU,  .of  the  Court.  The  suit  now  came  before  the  Court  for 
mi^on  oS™f  ^©^^Dg  on  further  directions.  The  only  point  upon  which 
their  testator's  it  is  deemed  necessary  to  report  the  case  is  as  to  the  allow- 

(1)  Under  an    ^^<^^  ^^  Commission  to  the  trustees, 
alleg^  parol 

agreement 

with  the  The  answer  of  Mwfky  and  Lynck,  the  executors  and 

his^eath  •  ^'^  trustees,  averred  that  the  testator  in  his  lifetime  requested 

(2)  Under  an  the  Defendant  Murphy  to  become  a  trustee  and  executor  of 
gain  before  ^^^  Will,  which  he  reluctantly  consented  to  do,  upon  the 
**^!^  ®'**..,  testator's  oral  promise  to  have  a  proper  Will  made  and 

prouaCe«  wibti 

several  of  the    appoint  only  one  other  executor  and  trustee,  with  whom 

Sprested  nnder  ^^'^^V  ^o^ld  act,  and  that  the  two  executors  and  trustees 
the  Will.  should  be  entitled  to  retain  for  themselves  a  commission 

(1)  That  such  ^^  ^^^  ^^^  ^  ^^^  P^^  cent,  each  upon  the  amount  of  the 
an  agreement    testator's  property  which  should  be  realised.     The  answer 

was  withm  the    -      , 

Statute  of  further  stated  that  both  Defendants  after  the  testator's 
^A  ?n^      ^^^^^  refused  to  act ;  but  upon  a  promise  by  the  different 

writing;  and 
if  not  men- 
tioned in  the  Will,  would  be  contrary  to  the  Wills  Act,  and  inoperative ;   and  as  to 

(2)  That  such  bargains  should  be  discountenanced,  as  contrary  to  public  polii^.  Bot, 
nevertheless,  such  a  bargain  is  a  ground  why  remuneration  should  be  given  under 
15  Fie..  No.io.  aec.  16;  and  commission  aUowed  accordingly. 
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members  of  the  testator's  family  that  the  Defendants  should 
be  allowed  to  retain  the  above-mentioned  commission,  and 
also  upon  the  representation  that  the  testator's  property 
would  be  imperilled  unless  immediately  dealt  with,  they 
consented  to  act,  and  realised  a  large  sum  by  their  promp- 
titude, and  submitted  that  they  were  entitled  to  the  com- 
mission of  two  and  a  half  per  cent,  eaoh  before  mentioned. 
The  Will  contained  no  legacies  to  or  provision  for  the 
remuneration  of  the  executors  and  trustees.  Evidence  was 
given  in  support  of  the  claim  to  commission,  but  having 
regard  to  the  decision  of  the  Court  it  is  unnecessary  to 
state  it  at  length. 


1869. 


Siaieuuni. 


It  appeared  that  the  estate  would  have  been  subjected  to 
a  heavy  loss  if  the  executors  had  not  acted,  and  that  they 
had  effected  a  most  advantageous  sale  of  the  testator's 
station  and  stock. 

On  7th  December,  1808,  a  decree  was  made  directing 
the  usual  accounts  and  inquiries  as  to  real  and  personal 
estate,  and  referring  it  to  the  Master  to  inquire  and  report 
whether  any  and  what  bargains  or  arrangements  were 
made  by  the  testator  in  his  lifetime,  or  by  any  and  what 
persons  interested  in  his  estate  after  his  decease,  with 
either  and  which  of  the  Defendants  Jaime$  Murphy  and 
Miehad  Lynch,  for  the  allowance  to  them  of  any,  and  if  so 
what,  percentage  or  other  compensation  for  their  trouble 
and  risk  in  acting  as  executors,  or  otherwise  carrj'ing  out 
the  trusts  of  the  testator's  Will  and  codicils,  the  direction 
of  such  inquiries  to  be  without  prejudice  to  the  rights  of 
ail  parties. 


The  Master's  report  in  pursuance  of  the  decree  certified 
that  a  bargain  or  arrangement  was  made  by  the  testator  in 
his  lifetime  with  the  Defendant  Jams*  Murphy  that  the 
executors  and  trustees  of  the  testator's  Will  should  be 
allowed  a  commission  of  five  per  cent,  on  the  cotpus  of  his 
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estate  on  the  sale  of  the  testator's  property  and  on  the 
income  after;  and  that  a  bargain  or  arrangement  was, 
after  the  testator's  death  and  prior  to  the  application  for 
probate  of  his  Will,  made  by  Matthew  WDea  since  deceased 
and  bj  the  Defendants  Patrick  O'Dea  and  Thomas  Seward^ 
that  the  executors  and  trustees  should  be  allowed  a  com- 
mission of  five  per  cent,  as  an  inducement  to  them  to 
prove  and  take  upon  themselves  the  execution  of  the 
trusts  of  the  Will  and  codicils,  and  that  W.  M.  Carter, 
the  father  of  the  infant  Plaintiffs,  at  one  time  assented 
to  this  ari-angement,  but  afterwards  refused  his  consent 


The  Master's  report  was  confirmed  without  exception ; 
and  the  cause  now  came  on  to  be  heard  on  further 
directions. 


ArgnmefU, 


Dr.  Mackay  and  Mr.  Wehb  for  the  Plaintiffs  submitted  to 
the  Court  tlie  question  of  the  allowance  of  commission  to 
the  executors  and  trustees,  and  cited  In  re  Hawkins  {[). 


Mr.  Cock  for  the  Defendant  John  CBea,  and  Mr.  FonUBr 
for  the  Defendants  Seward  and  wife,  did  not  oppose  the 
granting  of  the  commission. 

Mr.  BiUing  for  the  Defendant  Patrick  O^Dea.  The  terms 
of  the  agreement  proposed  to  the  testator  not  having  been 
adopted  by  his  Will,  the  proposal  came  to  nothing,  and  no 
binding  agreement  after  his  death  has  been  proved. 

Mr.  Lawes  for  the  infant  Defendants  0*DeaSt  and 
Mr.  T.  A^Beclceit  for  the  infant  Defendants  Sewards.  The 
alleged  agreement  with  the  testator  cannot  be  recognised 
without  violating  the  Wills  Statute,  as  it  was  a  contract  in 
the  nature  of  a  testamentary  disposition  affecting  assets 
specifically,  and  not  to  take  effect  except  in  the  case  of 
death.     The  contract  made  after  the  testator's  death  as 

(0    Ante,  Vol.  III.,  I.K.M.,  78. 
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found  bj  the  Master's  report  was  so  yagne  as  to  amount  to 
nothing,  and  could  at  most  only  bind  the  parties  entering 
into  it,  not  the  in£Euits  affected  to  be  represented.  The 
commission  if  allowed  at  all  can  only  be  allowed  on  the 
personal  estate  on  the  principle  acted  on  in  Ghadwick  v. 
Bennett  (m). 


1869. 

Cabteb 

MUBPHY. 

Ar^futnetU, 


Mr.  Bunny  and  Mr.  De  Verdon  (Mr.  J,  W.  Stephen  with 
them)  for  the  Defendants  Murphy  and  Lynch.  The  Master's 
report,  which  has  not  been  excepted  to,  and  which  binds 
all  parties  to  the  suit,  finds  a  distinct  contract  with  the 
testator  to  allow  his  trustees  the  commission  mentioned  in 
the  report,  and  which  is  now  claimed,  not  as  a  matter  of 
&Tonr  under  a  discretionary  power  in  the  Court,  but  as 
matter  of  right.  The  trustees  have  given  valuable  con- 
sideration, by  managing  the  estate  in  reliance  upon  the 
promise  made  to  them.  The  agreement  subsequent  to  the 
testator's  death  is  relied  upon,  not  as  a  new  contract,  but 
as  confirmatory  of  that  entered  into  by  the  testator.  The 
trustees'  management  has  been  most  beneficial.  The 
contract  to  give  the  commission  might  have  been  per- 
formed within  a  year  from  the  making  of  it,  if  the  testator 
bad  died  within  the  year,  and  was,  therefore,  not  required 
to  be  in  writing  by  the  Statute  of  Frauds.  An  agreement 
to  leave  a  legacy,  though  not  in  writing,  has  been  recog- 
nised and  enforced.     Fenton  r.  Emblers  (n). 

Cur.  adv,  mit. 


Mb.  Justice  Moleswobth  : — 

The  principal  question  debated  before  me  was  the  right 
of  the  trustees  Murphy  and  Lynch  to  be  allowed  a  commis- 
sion of  five  per  cent,  on  the  corpus  of  the  estate  and  the 
residue.     The   trustees  claimed   the  commission   under 


Aitffuei  9. 
Judgment. 


{m)     Sup.  Ct.  Vic,  21  Feb.,  1868,  Ante,  Vol.  V.,  Eq. 

(»)    3  Bur.,  1278. 
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an  alleged  agreement  with  the  testator  before  his  death; 
but  it  was  not  provided  for  in  the  WilL  It  has  been  said 
that  this  does  not  fall  within  the  Statate  of  Frauds,  because 
it  might  be  performed  within  a  year;  but  at  the  earliest 
the  executors'  duties  could  not  close  before  a  year  from  the 
testator's  death,  and  therefore  necessarily  more  than  a 
year  from  the  alleged  agreement.  Again,  it  is  said  that  it 
is  not  within  the  words  of  the  Statute  of  Frauds,  which 
are  that  "  no  action  shall  be  brought,"  and  here  the 
executors  might  pay  themselves  without  action.  But  if  so, 
it  would  still  be  a  contract  relating  to  land,  as  the  alleged 
contract  embraces  both  realty  and  personalty,  and  there- 
fore necessarily  in  writing  under  the  statute.  But  I  think 
the  best  way  of  considering  it  is  by  comparing  it  to  a 
promise  to  leave  a  person  a  legacy  conditional  upon  the 
legatee  doing  some  service  that  the  legatee  was  ready  to 
perform.  Such  an  arrangement,  if  it  were  not  mentioned 
in  the  Will,  would  be  quite  contrary  to  the  policy  and  the 
letter  of  the  Wills  Act.  And  similarly  the  arrangement 
said  to  have  been  made  in  this  case  was  inoperative. 


It  was  then  alleged  that  a  bargain  was  made  by  the 
executors,  before  applying  for  probate  of  the  Will,  with 
several  of  those  interested  under  the  Will,  that  they  should 
receive  a  commission  of  five  per  cent.  Bargains  of  this 
kind  with  executors,  stipulating  for  remuneration  before 
they  will  take  out  probate,  have  been  held  in  England  as  to 
be  discountenanced  as  contrary  to  public  policy.  Gould  v, 
Fleetwood  {o\  Ayliff  v.  Murray  (/>).  So  that  in  England  I 
think  that  bargains  of  the  kind  proved  here  would  not 
be  sustained. 


However,  although  thus  conceding  that  the  tmsteee 
have  no  right  either  as  to  a  bargain  with  the  testator  or 
with  the  family  before  taking  probate,  I  think  that  the 
existence  of  those  bargains  is  a  ground  why  I  should  con- 

(o)    3  P.  Wms.,  251.  (p)    2  Atk.,  68. 
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rider  that  some  remuneration  should  be  given  them  by  the 
Goart,  acting  in  its  discretion,  under  the  15th  Vic.,  No.  10, 
see.  16 ;  and  I  would  allow  as  to  past  services  two  and  a 
half  per  cent,  on  the  eorpta  of  the  personalty,  and  treat 
that  as  chargeable  on  the  residue,  and  for  the  future  the 
asme  commission  as  is  allowed  to  receiyers — namely,  five 
percent. 


1869. 


Judgment. 


The  decree  made  by  His  Honoub  was  (inter  alia) : — 


« 

« 
« 

M 

U 

« 


"  Dnreet  that  the  said  Jamei  Murphy  and  Michael  Lynch  be  allowed 
and  have  liberty  to  retain  a  commission  at  the  rate  of  two  and  a  balf 
per  cent,  upon  tbe  corpus  of  all  the  personal  estate  of  the  testator 
which  came  to  their  hands^for  their  puns  and  trouble  as  executors  and 
trasteei  of  the  said  WilL  Declare  that  the  said  James  Murphy  and 
Miehael  Lynch  may  retain  commission  at  the  rate  of  fire  per  cent,  upon 
money  hereafter  coming  to  their  hands,  and  the  income  of  fnnds  which 
heretofore  came  to  th^  hands  as  snch  tmstees,  as  if  they  were 
appointed  reoeiTen  of  this  Coort." 


Decrse, 


Ih  thb  katter  of  the  Will  of  ISAAO  FOLK. 


p 


AuffuH  2,  12. 

ETITION  by  the  executors  and  trustees  of  the  Will  a  testator's 

of  Isaac  Folk  to  obtain  the  opinion  of  the  Court,  under  property,  oon- 

sistmff  of  free- 
section  61  of  the  "  Statute  of  Tnuts  1866."  hold  houses, 

producing  a 
yearly  rental 

The  testator  devised  and  bequeathed  all  his  real  and  of  about  £150, 

personal  estate  to  the  Petitioners,  after  payment  of  his  £6,ooo  per- 
sonalty, was 
rested  in 
tenitees,  as  to  the  houses,  for  the  widow  in  trust  "to  pay  her  the  rents."     Bequests 
were  made  as  foQows : — ^To  the  widow,  "  the  annual  income  to  be  derived  from  the  sum  of 
£2,000  debentures,"  and  "  to  invest  £300  in  debentures,  and  to  pay  the  annual  income  " 
to  testator's  brother.     The  testator's  only  child  was  entitled  to  the  residue.    On  case 
■tited  by  the  trustees,  for  the  opinion  of  the  Court, 

Seld,  that  the  rente  to  be  paid  to  the  widow  were  the  net  rents,  after  deduction  of  the 
•ipeiise  of  keeping  the  property  in  tenantable  repair,  but  not  of  insurance,  which  ^ould 
be  paid  out  of  the  carpus  of  the  estate. 

MM  also,  that  interest  on  the  sums  of  £2,000  and  £800,  by  the  Will  directed  to  be 
aTested,  was  not  payable  until  after  the  expiration  c^  a  year  ftx>m  the  testator's  death. 


Folk's  Will. 
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1869.         debts,  upon  trust  during  the  life  of  his  widow,  "to  pay 
In  re         her  the  rents  to  be  received  from  the  following  houses " 
(describing  them),  and  "  the  annual  income  to  be  derived 
Statement,     from  the  sum  of  J62,000  Victorian  Government  debentures." 
He  directed  the  Petitioners  to  invest  JSSOO  in  Victorian 
Government  debentures,  and  to  pay  the  annual  income  to 
his  brother  for  life.     The  residue  of  his  estate  was  to  be 
invested  and  accumulated  for  the  benefit  of  his  son  until 
his  marriage,  and  then  paid  over  to  him.     He  declared  it 
to  be  his  will  that,  while  his  widow  was  in  receipt  of  the        ] 
income  left  to  her  (which  receipt  was  terminable  on  her        ] 
marriage  again),  she  should  maintain  and  educate  his  son; 
and  that  on  her  death  or  ceasing  to  be  entitled  to  the 
income  given  her,  the  Petitioners  should  apply  the  yearly 
sum  of  £150  in  his  maintenance  and  education.    The 
testator's  estate  consisted  of  personalty  worth  about  JS5,000, 
after  payment  of  debts,  and  of  the  houses  mentioned  in  the        j 
Will,  the  rents  of  which  did  not  exceed  £150  per  annum.        ] 
The  houses  were  out  of  repair  at  the  testator's  death,  and        ^ 
had  been  repaired  by  the  Petitioners  at  a  cost  of  about        , 
£100.     The  widow  claimed  to  be  entitled  to  receive  the 
gross  rent  of  the  houses,  without  deduction  for  repairs, 
taxes,  or  insurance,   and   claimed  an  allowance  for  the 
maintenance  of  testator's  son,  who  was  only  a  few  months 
old  at  the  testator's  death. 

The  questions  submitted  to  the  Court  were — ^Whether 
the  Petitioners  were  bound  or  authorised  to  repair  or 
insure  the  house  property  ?  if  so,  what  kind  of  repairs 
should  they  make,  and  up  to  what  value  insure,  and  on 
what  portion  of  the  estate  should  the  expenses  of  repairs 
and  insurance  and  of  collecting  the  rents  fall  ?  Whether 
the  Petitioners  were  authorised  to  make  any  allowance  to 
the  widow  for  the  son's  maintenance  and  education  ?  From 
what  dates  ought  they  to  pay  interest  on  the  sums  of 
^62,000  and  £800  Government  debentures?  and  in  what 
ninnner  the  costs  of  this  application  were  to  be  paid  ? 
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Mr.  Holroyd  for  the  Petitioners,   on   the  question   of  18^9- 

payment  of  rates,  insurance,  and  repairs,  referred  to  Lewin  j«  re 

<m  Trusts,   6th   ed.,   p.    416;    Bridge  v.  Brawn  (q).     The  Folk's  Will. 

debenture  interest  ought  not  to  he  paid  until  a  year  from  Ar^fummii, 
the  testator's  death,  as  the  heneficiaries  are  not  annuitants 
bat  legatees  for  life  of  a  sum  of  money ;   Gibson  v,  BoU  (r). 

Mr.  /.  W.  Stephen  for  the  widow.  The  question  as  to 
repairs  and  insurance  should  he  determined  in  favour  of 
the  widow,  on  the  principle  that  a  tenant  for  life  is  in 
equity  unimpeachahle  of  permissive  waste.  Powys  v, 
Blagrave  (s).  As  the  trustees  take  the  legal  estate  hy 
importing  the  machinery  of  trustees,  the  testator  appa- 
rently intended  that  they  should  preserve  the  property  out 
of  the  general  trust  estate,  otherwise  the  widow  would 
have  been  given  a  legal  estate  for  life.  She  is,  therefore, 
entitled  to  gross,  not  net  rents.  As  to  the  interest  on 
debentures,  the  gift  is  of  an  annuity,  with  a  direction  to 
invest  in  a  particular  way  to  secure  it.  The  widow  is  to 
maintain  the  infant  out  of  her  interest,  and  the  gift  of  the 
debentures  is  virtually  a  legacy  for  an  infant.  Interest  on 
the  jB2,000  would  he  payable  from  the  date  of  the  testator's 
death  in  either  aspect.  Williams  on  Executors,  6th  ed., 
p.  1324.  The  testator  has  fixed  l£160  a  year  as  the 
sum  to  be  allowed  for  his  son's  maintenance,  if  the  widow 
die  or  marry  again.  Her  present  income  will  not  permit 
that  amount  to  be  applied  to  the  purpose,  and  an  allow- 
ance for  his  maintenance  ought,  therefore,  to  be  made. 


Mr.  Holroyd  in  reply. 


Our,  ado.  vult 


Mr,  Justice  Moleswobth  : — 

This  was  an   application   made  by  the  trustees  and 
executors  of  the  Will  of  Isaac  Folk  with  reference  to  the 
is)  2  Y.  &  C.C.C.,  181.        (r)  7  Ve8.,  06.        (#)  4  De  G.  M.  &  G.,  448. 


August  12. 


Judgment. 
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1869.  allowance  to  b6  made  to  the  widow  of  the  deceased.  Bj 
In  re  his  Will  he  directed  the  rents  of  three  houses  to  be  paid 
Folk's  Will.  ^  ^leT,  and  the  interest  from  the  investment  of  £,2000  in 
Judgment.  Government  debentures  to  be  also  paid  her;  and  imposed 
on  her  the  obligation  of  maintaining  their  child,  an  infant 
now  about  a  year  old ;  and  in  the  event  of  the  marriage 
or  death  of  the  widow,  the  child  was  to  be  allowed  £150 
per  annum  for  maintenance  and  education.  An  argument 
was  based  upon  the  probable  amount  of  the  property  to 
induce  a  more  liberal  construction  of  the  Will  as  to  the 
widow's  rights,  upon  an  averment  that  the  income  coming 
to  the  widow  under  the  Will  would  not  amount  to  the 
£150  allowed  to  the  child.  Now,  in  the  first  place,  it  is 
not  to  be  supposed  that  the  testator  contemplated  that  the 
death  or  marriage  of  his  widow  would  take  place  imme- 
diately, and  the  £160  provided  for  his  son  was  rather 
prospective  than  immediate.  The  provision  for  the  widow 
certainly  seems  small,  but  when  people  make  Wills,  it  is 
for  executors  and  trustees  to  carry  them  out,  and  not  to 
substitute  for  them  what  might  be  considered  more  liberal 
or  more  just  arrangements.  The  deceased  may  have  con- 
templated that  the  widow  had  other  means  of  living  and 
of  earning  money  for  herself.  Therefore,  I  think  the 
case  is  to  be  dealt  with  under  the  ordinary  rule  affecting 
the  relation  of  tenant  for  life  and  remainder  man,  which 
certainly  imposes  upon  the  tenant  for  life,  and  not  upon 
the  remainder  man,  the  liabilities  accruing  from  year  to 
year. 

I  have  drawn  answers  to  the  questions  put,  as  follows: — 
The  trustees  are  bound  to  keep  the  property  in  tenantable 
repair,  but  are  not  compelled  to  effect  improvements ;  the 
expense  of  such  repairs  to  be  deducted  from  the  rents  pay- 
able to  the  widow ;  the  rates  and  expense  of  collecting  to 
be  also  charged  against  the  sums  payable  to  her.  The 
trustees  may  insure  the  property,  the  cost  to  be  paid  out 
of  the  carpus    of   the    estate.       The    trustees    are  not 


CASES  IN  EQUITY.  176 

authorised  to  make  any  allowance  for  the  maiDtenance  1869. 

and  edacation   of  the   infant  Samud  Mark  Folk.      The  jnre 

trustees  ought  to  pay  interest  on  the  sums  of  £3,000  and  FoLrt^nx. 

£300,  by  the  Will  directed  to  be  invested  at  the  expira-  Judgmem. 
tion  of  a  year  from  testator's  death.      Costs  of  the  applica- 
tion to  be  paid  out  of  the  corpus  of  the  estate. 


I 


THE   ATTORNEY-GENERAL  v.  BENTLEY.  AfiguH26,2S. 

September  18. 


NFORMATION  by  the  Attorney-General,  at  the  relation  Defendanta 
of  the  Corporation  of  Ballarat  East,  and  bill  by  that  Cor.  ^^^ 
poration    as   Plaintiffs   against  Simon  Jamsa  BentUy  and  attachment 

,  ^^  for  contempt 

Others,  members  of  the  New  Albion  Gold  Mining  Company  should, 

(unincorporated),  to  restrain  them  from  undermining  some  ^*^®'*^®^t^ 

of  the  streets  of  Ballarat  East.     An  ex  parte  injunction  was  tamed  over  to 

obtained ;  and  the  suit  being  left  undefended,  a  decree  was  o/the  keeper 

made  for  a  perpetual  injunction,  with  costs.  o^  H.M.  gaol 

in  Melbourne. 

In  an  Infor- 
Five  of  the  Defendants — Bentley,  Irwin,  Logan^  Rider,  and  mation  by  the 

Jones — ^were  subsequently  arrested  at  Ballarat  on  an  attach-  Q,.ne™^at  the 

ment  for  non-payment  of  the  taxed  costs  of  the   suit,  relation  of  a 

amonnting  to  £82  8<.,  and  were  now  brought  before  the  Corporation, 

Court  in  the  custody  of  the  Sheriff  of  Ballarat.  and  BiU  by 

•^  such  Corpora- 

tion, the  Court 

Mr.  WMy  for  the  Attorney-General  and  Plaintiffs,  moved  ^u^j^i^f*' 

that  they  be  turned  oyer  to  the  custody  of  the  Sheriff  in  structed  by 

u  1,  .  the  solicitor 

Melbourne.  on  the  record; 

and  cannot 
hear  counsel 
Mr.  Lawee  and  Mr.  T.  A* Beckett,  for  some  of  the  Defendants,  instructed  by 

took  several  technical  objections  to  the  proceedings  which  ^®  Attomey- 

direcUy,  to 
pwioe  a  course  different  from  that  which  the  relators  wish. 

Fire  Defendants  were  imprisoned  for  contempt  in  not  paving  joint  costs.  Three  were 
^barged  on  payment  of  their  proportion  of  the  original  costs,  and  the  costs  of  their 
eontempt 

Seld,  that  such  discharge  did  not  release  them,  or  the  remaining  two,  from  the  balance 
of  costs  due;  and  that  the  remaining  two  were  only  entitled  to  their  discharge  on  pay- 
ncot  of  such  balance,  and  the  costs  of  thefar  contempt. 
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1869. 

Attobnbt- 
Genbbal 

V. 

Bektley. 


Argument. 
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were  over-ruled.  The  question  then  arose,  whether  the 
Defendants  should  be  "  turned  over  "  to  the  custody  of  the 
Sheriff  at  Ballarat,  or  at  Melbourne. 

Mr.  Webh.  The  practice  in  England  is,  that  a  Defendant 
in  custody  for  contempt  is  turned  over  to  the  custody  of 
the  keeper  of  the  Queen's  Prison  in  London,  and  by 
analogy  these  Defendants  should  be  turned  over  to  the 
custody  of  the  Sheriff  in  Melbourne.  By  the  Supreme  Coi»l 
Rules,  cap.  vi.,  r.  41,  all  the  duties  discharged  by  the 
Serjeant-at-Arms  in  England  are  to  be  discharged  here  bj 
the  Sheriff;  and  by  r.  49,  every  person  arrested  is  to  be 
dealt  with  by  imprisonment,  in  like  manner  as  persons  are 
dealt  with  when  brought  to  the  Bar  of  the  Court  of 
Chancery  in  England  by  a  Serjeant-at-Arms.  The  practice 
of  this  Court  has  always  been  to  turn  over  prisoners  to  the 
Sheriff  in  Melbourne.  Evans  v,  Guthridge  {t).  And  great 
inconvenience  and  expense  would  result  from  sending  the 
Defendants  to  Ballarat,  as  they  might  have  to  be  broaght 
up  to  the  Court  in  Melbourne  on  any  motion  for  their 
discharge. 


Judgment, 


His  Honor,  after  consulting  with  His  Honor  the  Chief 
Justice,  said  that  he  thought  the  proper  course  was  to 
order  that  the  Defendants  be  turned  over  to  the  custody  of 
the  keeper  of  Her  Majesty's  Gaol  in  Melbourne. 

Order  according. 


Augugt  28.         Mr.  T.  A' Beckett,  on  behalf  of  the  Defendants  Logan  and 
Argument.     -^*^^>  "^OYf  moved  for  their  discharge  from  custody,  as  on 
the  consent  of  the  Attorney-General. 


Mr.  J.  W.  Stephen,  instructed  by  the  Crown  Solicitor, 
appeared  for  the  Attorney-General,  to  consent  to  their 
discharge. 

(t)    ^tt^.  Vol.  I.,  £q.,  49. 
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Mr.  WM,  instructed  by  the  solicitor  on  the  record  for  the 
Attornej-General  and  Plaintiffs  to  oppose  the  discharge, 
objected  to  Mr.  Stephen  being  heard,  and  submitted  that  no 
counsel  could  be  heard  unless  instructed  by  the  solicitor 
on  the  record. 

Mr.  /.  W.  Stephen,  The  Attorney-General  has  sole  con- 
trol over  the  proceedings,  and  on  his  behalf  I  am  instructed 
to  say  that  he  consents  to  the  men  being  discharged. 
[lfo2»ico7tA,  J. — Will  the  Attorney-General  pay  the  relators, 
eosts?]  I  am  not  aware  that  he  will.  I  am  instructed  by 
the  Crown  Solicitor  to  appear  for  the  Attorney-General, 
adyersely  to  the  relators.  The  Attorney-General  has  abso- 
lute control  over  every  information  instituted  in  his  name, 
AUomey-General  v.  The  Haberdashers'  Company  (v),  and  may 
interpose  in  opposition  to  the  relators.  AUorney-General  v, 
Wyg^ston^s  HospUal  (w) ;  Attorney- Oeneral  v.  Sherborne  Oram- 
mar  School  (x).  He  has  an  undoubted  right  to  interpose, 
and  the  only  question  is  how  practically  he  is  to  enforce 
that  right.  [Moleswor^,  J. — The  proper  way  of  proceeding 
would  be  to  apply  to  substitute  another  solicitor  on  the 
record.]  He  wishes  at  once  to  interpose  and  secure  the 
release  of  these  Defendants,  who  have  been  arrested, 
certainly  without  his  direct  authority,  and  as  he  considers 
without  his  implied  authority. 


1869. 

Attobitey- 
Genebaii 

V. 

Bbvtlbt. 
Ar^umetU. 


Mr.  Justice  Moleswobth  — I  cannot  entertain  the  appli- 
cation in  this  aspect.  The  Attorney-General  and  relators 
have» joined  in  proceedings.  They  appear  by  a  solicitor 
on  the  record,  and  the  only  person  I  can  deal  with  is  the 
solicitor  on  the  record,  and  counsel  instructed  by  him.  I 
cannot  in  this  application  try  a  question  as  to  who  properly 
represents  the  Attorney-General  and  Plaintiffs,  or  hear  a 
counsel  not  instructed  by  the  solicitor  on  the  record  to  say 
that  he  is  instructed  by  the  Attorney-General  to  pursue  a 

(»)    ISBeav.,  397.  (»)    16  Beav.,  313. 

(x)    18  Beav.,  256. 


Judgment, 


178 


SUPREME  COURT:   VICTORIA, 


1869. 

Attobnv?- 
GsirxBAii 

Bkntcst. 


course  di£ferent  from  that  which  the  relators  wish  to 
pursue.  As  between  the  applicant  and  the  relatois 
appearing  bj  the  solicitor  on  the  record,  I  refuse  the 
application,  with  costs. 


JlK^flMfll^. 


The  Defendants,  Bendy,  Irtciny  and  Janes,  subsequently 
moved  for  their  discharge  on  payment  of  £S6  each ;  counsel 
instructed  by  the  solicitor  on  the  record  for  the  Plaintifis, 
appearing  and  not  opposing ;  and  an  order  was  drawn  up 
in  each  case  as  follows : — **  Upon  hearing  counsel  for  the 
Defendants  and  counsel  for  the  Plaintifis,  order,  that 
Defendants  be  discharged  from  custody  on  payment  of  £35 
to  the  Plaintiffs'  solicitor."  Under  this  order  the  thiee 
Defendants  were  discharged.  By  arrangement  between  the 
Defendants  and  the  Plaintiffs'  solicitor,  not  embodied 
in  the  orders,  which  said  nothing  as  to  the  application 
of  the  sums  of  £d6,  such  sums  were  applied  in  payment 
of  each  Defendant's  proportion  of  the  £82  8<.  taxed  costs, 
and  the  balance  was  retained  towards  payment  of  the 
additional  costs  of  contempt  not  yet  taxed.  The  solicitor 
of  the  other  two  Defendants  had  applied  to  the  Plaintifis' 
solicitor  to  ascertain  the  exact  amount  due,  and  was  in- 
formed that  it  could  not  be  ascertained  until  taxation,  but 
an  offer  was  made,  without  prejudice,  to  consent  to  the 
Defendants'  discharge  respectively,  on  payment  by  each  of 
£11  Is.  6d.,  the  balance  of  the  original  sum  of  £8d,  remain- 
ing unpaid,  without  further  costs. 

September  IS.  Upon  the  above  facts  appearing  by  affidavit,  the  two 
Defendants  remaining  in  custody,  now  moved  for  their 
discharge  forthwith,  or,  failing  that,  for  a  reference  to 
the  Master  to  ascertain  and  tax  the  costs  due  by  them, 
and  for  their  discharge  on  payment  thereof. 


Ar^^mmetU, 


Mr.  r.  A'BeckeU  for  the  motion.     The  Defendants  are 
entitled  to  their  immediate  discharge  without  any  pay- 
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ment;  not  on  the  grouad  that  the  sums  abeadj  paid 
amooDt  to  more  than  the  Jg83  Ss.,  for  sonrpayment  of 
whieh  thej  were  imphsoned^  but  because  three  of  the 
fi?e  joint  and  several  debtors  have  been  released  by  a 
transaction  between  them  and  the  creditor,  carried  ont  by 
an  order  of  the  Court.  That  release  amounts  to  a  dis^ 
charge  of  the  debt,  and  the  discharge  of  the  debt  of  one 
enures  to  the  benefit  of  all.  The  operation  of  sach  a 
release  at  law  is  undoubted :  Cheetham  v.  Ward  (y).  The 
discharge  of  a  debtor  taken  under  a  ca,  $a.  is  a  release  of  the 
debt,  Goodman  v.  Case  (z),  and  the  release  of  one  of  several 
joint  and  several  debtors  so  taken,  prevents  the  taking  of 
anj  of  the  other  debtors,  and  would  be  ground  for  their 
release  if  taken  :  Clarki  v.  Clemmi  (a),  AUan  v.  Waidegrane  (6). 
Although  the  Defendants  are  imprisoned  nominally  for 
contempt,  their  imprisonment  is  only  regarded  as  an 
equitable  execution,  and  not  as  a  contempt  to  this  Court. 
If  it  were  otherwise,  no  act  of  the  parties  could  waive  the 
contempt,  but  it  is  clear  that  such  a  contempt  may  be 
waived  by  the  act  of  the  party  enforcing  it :  Ban. 
Ck.  Prac,,  4th  ed.,  p.  468.  If  not  entitled  to  their 
immediate  discharge,  the  Defendants  are  at  least  entitled 
to  have  the  amount  due  by  them  ascertained,  and  to  the 
benefit  of  contribution  which  has  been  made  by  the  co- 
Defendants  who  have  been  released. 


1869. 
▲ttobitbt- 

QSVERAL 
O. 

Bbntlxt, 


Argum^iU, 


Mr.  Webb  for  the  Plaintiffs.  —  The  principle  of  the 
common  law  cases  is  admitted,  but  it  is  inapplicable  to 
imprisonment  for  contempt,  which  does  not^  as  does  a  ca. 
<a.,  prevent  the  creditor  firom  enforcing  payment  of  his 
debt  by  other  means.  The  debtor  is  technically  im* 
prisoned  for  the  contempt  of  Court  in  disobeying  its  order 
for  payment,  and  the  imprisonment  is  not  considered  as 
satisfaction  to  the  Plaintiffs.  The  cases  at  law  proceed  on 
the  principle  that  the  creditor  is  satisfied  by  taking  his 

Or)  IB.  A  P.,  630. 
(z)  ia&Ald.,297. 
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debtor  in  execution.  The  Plaintififs  here  are  still  entitled 
to  recover  the  balance  of  the  debt  due  by  the  Defendants 
who  have  been  released  :  Bamisty  v.  Powell  (c),  Hopkins  v. 
Jdcock  (J),  BedaU  v.  Page  («),  Knott  v.  Coitie  (/).  As  to  the 
other  alternative  of  the  motion,  the  Plaintiffs  are  entitled 
to  payment  of  costs  occasioned  by  the  contempt  in 
addition  to  the  costs  for  which  the  Defendants  were 
originally  imprisoned. 


Mr.  T.  A'BeckeU  in  reply. 


Judgment, 


Mb.  Justigb  Molesworth. — Several  persons  having  been 
arrested  for  contempt  in  not  paying  costs  decreed  against 
them,  it  is  only  equitable  that  each  should,  upon  the  Plain- 
tiffs* consent,  get  out  as  he  pays  his  share ;  they  should  be 
relieved  from  the  hardship  of  being  all  kept  till  the  whole 
amount  is  paid.  In  this  way  substantial  justice  is  done 
to  all  parties.  In  this  case  the  best  means  has  been 
adopted  of  doing  it.  Each  has  been  allowed  to  pay  his 
share,  and  so  escape  from  the  rigour  of  confinement.  The 
difficulty  in  these  cases  at  law  is,  in  a  great  measure,  the 
result  of  a  legal  principle  that  a  discharge  from  a  ea.  sa. 
operates  as  a  release,  with  which  we  are  not  embarrassed  in 
equity,  as  in  equity  Defendants  are  arrested,  not  for  non- 
payment of  the  debt,  but  for  contempt  of  the  Court,  consis^ 
ing  of  their  disobedience  to  an  order  directing  payment;  and 
they  are  discharged,  not  because  they  have  paid  the  debt, 
but  because  they  have  purged  their  contempt;  and  they  are 
usually  released  on  terms  of  indemnifying  the  opposite  party 
for  all  costs.  The  parties  in  this  case  were  arrested  for  con- 
tempts committed  by  each  individually  in  not  paying  the 
entire  sum.  Some  of  them  were  released  on  paying  a  little 
more  than  their  respective  shares,  but  that  release  did  not 
discharge  them  from  the  debt.  The  debt  still  continued, 
and  the  other  parties  were  not  released  from  it,  nor  have 


(c)  1  Dick.,  130. 

(d)  lb.,  443. 


(<f)    2  Sim.,  224. 
(/)   19Be«v.,47l. 
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thej  purged  their  contempt.  I  think,  therefore, 
that  the  Defendants  cannot  succeed  in  their  application. 
At  the  same  time  I  would  not  permit  the  injustice  and 
hardship  of  Plaintiffs  getting  a  numher  of  persons  into 
castodj  for  a  common  contempt,  and  extorting  from  each 
more  than  his  share  of  the  costs.  It  does  not  appear  that 
anything  of  that  kind  has  been  attempted  in  this  case,  but 
rather  the  reverse.  The  Plaintiffs  have  offered  to  consent 
to  Defendants  being  discharged  without  costs  on  payment 
of  the  balance  of  the  original  costs.  The  Defendants  have 
not  accepted  these  terms,  but  have  come  to  the  Court  for 
their  strict  rights,  and  their  strict  rights  ought  to  be 
granted  to  Uiem.  I  shall  direct  the  Defendants  to  be 
discharged  on  payment  of  £11  each,  balance  of  the  £82, 
and  such  costs  as  they  are  respectively  liable  to  in  respect 
of  their  proportion  of  the  costs  of  contempt,  and  the  costs 
occasioned  by  their  prior  abortive  motion  for  discharge, 
and  the  costs  of  this  motion. 
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"  Refer  it  to  the  Master  to  ascertain  and  tax  the  costs  to  which  the 
"  Defendants  Logam  and  Itider  are  respectively  liable  for  the  costs  of 
"sabpcena  for  costs,  attachment,  arrests,  and  commitment  of  28th 
"  Augnst,  motion  for  discharge,  and  of  this  motion ;  and  upon  payment 
**  by  each  of  them  respectively  of  £11  1«.  6<2.  and  the  costs  above  men- 
*'  tiooed  payable  by  snch  Defendant,  to  the  Plaintiffs'  solicitor  or  his 
**  town  agent,  let  such  solicitor  or  agent  sign  an  order  to  the  Sheriff  for 
"  the  discharge  of  such  Defendant,  and  let  snch  Defendant  be  thereupon 
"  diichazged." 


(>   « 
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March  15. 

Mt^S.uM.  HARRISON  V.  SMITH. 

September  2. 

E.  deposited  J3lLL  by  Harrison  and  others,  trustees  for  the  Bank 
Tf  Vi^ria*"^  of  Victoria,  and  the  Bank  as  co-Plaintiffs  against  SmUh, 

scrip  for  650 
shares  in  the 

Golden  Gate  GK)ld-Mining  Company  as  security  for  monies  then  due  hy  him  to  the  bank. 
Subsequently  JS.  executed  a  statutory  creditors'  deed.  The  company  applied  for  a  lease 
of  its  claim,  and  stopped  working,  by  which  its  claim  became  liable  to  forfeiture.  S^  a 
previous  director,  resigned  his  directorship,  and  immediately  instituted  proceedings 
before  a  Warden  for  the  forfeiture  of  the  claim.  The  Warden  dismissed  the  case,  and 
S.  g&ye  notice  of  appeal.  Pending  the  appeal,  S.  agreed  to  withdraw  his  proceedings  in 
consideration  of  the  bank  giving  an  undertaking  to  meet  the  liabilities  o^  -^•''  shares  so 
long  as  they  held  them  as  security.  JB.'s  trustees,  by  arrangement  witn  the  bank,  sold 
X}.*s  shares  by  auction,  which  were  purchased  (llth  June)  for  the  bank,  in  the  name  of 
H.  and  others,  its  nominees.  The  bank  manager  (14th  June)  wrote  to  the  manager  of 
the  company,  undertaking  to  see  all  calls  paid.  This  was  first  communicated  to  S.  on 
llth  July.  S.  repudiated  the  bank  manager's  letter  as  not  binding  on  the  bank,  and 
prosecuted  his  appeal.  On  26th  June  S.  wrote,  consenting  to  an  amalgamation  of  the 
Golden  Gate  Company  with  another  company,  and  undertaking,  in  the  event  of  his 
appeal  being  successful,  to  convey  to  all  the  shareholders  in  the  Golden  Gate  Company, 
other  than  JS.,  or  those  claiming  through  him,  shares  equal  to  those  previously  hdd  by 
them.  Pending  the  ultimate  decision  of  the  appeal,  S.  wrote  to  the  company's  solicitor 
in  effect  that  he  held  himself  bound  by  this  undertaking  if  succeflsful  on  the  appeal,  not 
if  the  company  continued  to  litigate  actively  with  him.  The  appeal  was  thaetote  heard 
unopposed,  and  S.  succeeded.  The  two  companies  were  then  amalgamated,  and  S.  dis* 
tributed  the  shares  according  to  his  letter  of  26th  June,  but  excluding  the  bank,  and 
retaining  to  himself  the  shares  in  the  amalgamated  company  representing  JE.'t  550 
shares.  On  bill  by  the  bank  and  its  nominees,  into  whose  names  S.'s  shares  had  been 
transferred,  against  8., 

Held,  by  the  full  Court  affirming  Molesworth  J.,  that  the  bank  and  its  nominees  were 
properly  joined  as  co- Plaintiffs :  but  reversing  Molesworth  J.,  (1)  That  the  purchase  of 
the  shares  by  the  bank  under  the  circumstances,  was  not  a  violation  of  its  Act  of 
Incorporation,  as  investing  its  funds  in  a  trading  or  mercantile  speculation,  not  within 
the  ordinary  and  legitimate  purposes  and  operations  of  banking  establishments: 
(2)  That  the  undertaking;  of  the  llth  June  was  within  the  scope  of  the  authority  of 
the  bank  manager,  and  did  not  require  the  corporate  seal :  and  (3)  That  the  forfeiture 
and  bargain  for  the  amalgamation  had  been  brought  about  by  unfair  means  as  against 
the  bank,  and  that  the  Defendant  was  a  trustee  for  the  bank,  of  the  shaies  in  the 
amalgamated  company,  representing  E.'e  550  shares  in  the  Golden  Gate  Company. 


^  f  £  IT  L  v«  ^^^Yf    The  Act  No.  197,  sec.  29,  makes  a  press  copy  evidence  without  comparison,  but  does 
j^^  ^^./(•.^Zjia  ,  not  make  it  primary  evidence  except  as  to  dispensing  with  notice  to  produce. 

An  appellate  Judge  should  hear  an  appeal,  without  reference  to  negotiation  for  com- 
promise after  the  decision  below. 


Objections  to  appeals  must  be  dealt  with  by  the  appellate  Court;    not  by  the 
primary  Jndg^. 
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sole  DefeDdant.      The  bill  alleged  that  one  J£t« 

deposited  650  shares  in   the  Golden  Gate  Gold  Miuiug 

Comptuij  with  the  bank,  as  security  for  a  debt  of  his  to  the 

bank ;  and  subsequently  made  a  statutory  assigDment  for 

the  benefit  of  his  creditors.    That  the  Defendant,  who  was  , 

one  of  the  four  directors  of  the  company,  took  an  active  ' 

pan  in  its  management,  and  that  while  he  was  director, 

■nd  pending  an  application  for  a  lease  under  the  "  Mining  )  „ 

SlatnU,"  the  company's  claim  was  forfeited  by  non-working,  held  latBcicnt 

That  the  Defendant  opposed  the  application  for  a  lease,  No'!V3'^i^"5! 

and  took  out  a  summons  to  enforce  the  forfeiture,  which         

V88  dismissed.   Tbatafterthedismissal,  the  manager  of  the  clerk  ^in  the 
company  and  Hogarth  (another  of  its  directors)  requested  MaaUr'B  otBca 
the  Defendant  to  abandon  his  proceeding  against  the  com-  deposit  on  an 
puiy,  which  he  agreed  to  do  on  the  terms  of  the  following  ^^^   r 
nndertaking,  dated  27th  May,  1867  : — "  I  hereby  under-  £50, 
take  to  withdraw  my  application  for  the  possession  of  the  gubeUntial 
Crown  land  in  the  late  occupation  of  the  Golden  Gate  complisnce 

'^  with  Act 

Gold  Mining  Company,  and  also  to  agree  to  an  amalgams-  19  f^U., 
tion  with  the  Al  Company,  in  consideration  of  receiving      ^  th'/th  '' 
eighty  shares  of  the  amalgamated  company,  and  also  in  clerk  took  the 
consideration  of  the  Bank  of  Victoria  giving  an   under-  oiroperil  of" 
taking  to  meet  the  liabilities  on  Mr.  Euemtaedler't  shares  in  ^i^ving  to 
Lbe  said  company  so  long  as  the  said  bank  shall  hold  the  the  monej. 
Slid  shares  as  security,  and  have  the  right  to  draw  lbe 
dividends,    if  any,  therefrom."      That  Hogartii   signed  a 
transfer  of  sixty  shares  to  the  Defendant,  which  were  n 
necessary  addition   to  the  number  then  held  by  him  to 
give  him  the  interest  stipulated  for,  in  the  amalgamated 
company.     That  shortly  afterwards  Matheson  (the  manager 
of  the  bank),  being  asked  for  the  undertaking  stipulated 
for  by  the  Defendant,  signed  the  following  letter,  dated 
14th  June,  1U67,  addressed  to  the  manager  of  the  Golden 
Gate  Company: — "  Referring  to  my  conversation  with  you 
■s  to  the  shares  in  your  company  standing  in  the  name  of 
BitnutaedUr,  I  beg  to  inform  you  that  the  bank  is  interested 
therein  as  holding  them  as  security  against  EvmtttaedUr't 
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liabilities,  and  we  undertake  to  see  all  calls  and  other 
expenses  thereon  duly  paid  while  the  said  shares  remain 
in  their  present  position. — J.  Mathesok,  General  Manager." 
That  the  Al  Company's  claim  was  contiguous  to  that  of 
the  Golden  Gate  Company,  and  the  terms  of  an  amalga- 
mation between  the  two  companies  had  been  agreed  upoDi 
some  time  before  the  Defendant  gave  his  undertaking. 
That  the  bank,  relying  upon  the  Defendant's  undertaking, 
agreed  with  Eisenstaedter's  trustees  to  take  over  the  shares 
held  as  security  as  part  payment  of  their  debt  at  £2  lOi. 
per  share  ;  and  that  the  shares  were  accordingly  trans- 
ferred to  the  individual  Plaintiffs  in  the  suit,  as  nominees 
of,  and  trustees  for,  the  bank.  That  the  scrip  for  the 
sixty  shares,  transferred  by  Hogarth^  were  afterwards 
forwarded  to,  and  retained  by,  the  Defendant ;  but 
that,  notwithstanding  his  undertaking,  he  gave  notice 
of  'appeal  from  the  order  dismissing  his  summons,  and  at 
the  same  time  sent  to  the  Golden  Gate  Company  a  letter, 
in  which  he  promised,  in  the  event  of  his  appeal  succeed- 
ing, to  restore  to  all  the  shareholders,  except  the  holders 
of  the  650  shares  taken  over  by  the  bank,  the  same  interests 
as  they  then  held  in  the  Golden  Gate  Company.  That 
the  appeal  was  prosecuted  in  the  Court  of  Mines  at  Wood's 
Point,  dlst  July,  1867,  and  two  questions  were  reserved 
for  the  opinion  of  the  Chief  Judge  as  follows : — "  Was 
there  such  an  application  for  a  lease  as  to  protect  the  land, 
and  to  avoid  the  duty  of  working?  Was  the  relation  of 
the  Appellant  as  shareholder  and  director  of  a  fiduciary 
character,  such  as  to  prevent  him  from  enforcing  a  for- 
feiture?" That  the  Defendant's  undertaking  and  other 
documents  were  produced  at  the  hearing  of  the  appeal, 
but  were  not  noticed  in  the  special  case,  and  that  their 
absence  was  objected  to  on  behalf  of  the  company  on  the 
hearin.Ljf  of  the  special  case  before  the  Chief  Judge,  who, 
dnd  March,  1868,  answered  the .  questions  as  follows :•<- 
''  1.  An  application  for  a  lease  is  no  protection  from  for- 
feiture; 3.  A  person  being  shareholder  and   director  is 
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not  thereby  precladed  from  enforcing  forfeiture ;"  and  on 
deliTering  judgment,  observed  that  the  Defendant,  not- 
withstanding his  legal  right,  might  be  accountable  in 
Equity,  and  that  if  matters  material  to  the  defence  had 
been  omitted  from  the  special  case,  the  judge  below  would 
probably  rehear  the  case  if  applied  to.  That  the  Defendant 
was  present  in  Court  and  heard  these  observations,  and 
the  next  day  (3rd  March)  wrote  a  letter  to  induce  the 
other  shareholders  to  abandon  their  defence,  stating  that 
he  still  held  himself  bound  to  re>convey  to  the  shareholders 
to  whom  he  had  in  his  previous  letter  promised  to  restore 
their  forfeited  interests ;  but  that,  if  they  combined  to 
allow  the  bank,  against  whom  alone  he  intended  to  enforce 
the  forfeiture,  to  litigate  with  him  under  the  name  of  the 
company,  he  should  not  return  them  their  interests.  That 
a  meeting  of  shareholders  was  called  to  consider  this  letter, 
and  it  was  thereat  resolved  to  accept  the  Defendant's  pro- 
position, a  protest  against  the  resolution  being  handed  in 
on  behalf  of  the  bank.  That  the  Plain ti£fs  endeavoured  to 
induce  the  managing  body  of  the  Golden  Gate  Company 
to  oppose  the  Defendant  in  the  further  prosecution  of  the 
appeal,  but  without  success;  and  that  he  subsequently 
obtained  unopposed  an  order  authorising  bim  to  take 
possession  of  the  Golden  Gate  Company's  claim.  That 
after  the  Defendant  had  taken  possession  of  the  claim 
under  the  order,  he  assigned  it  to  the  Al  Company,  in 
consideration  of  a  certain  number  of  new  shares  issued 
to  him  by  that  Company.  That  the  new  shares  issued 
to  him  as  the  price  of  the  claim  were  distributed  by  the 
Defendant  between  himself  and  the  other  shareholders  in 
the  Golden  Gate  Company,  except  the  Plaintififs,  on 
the  principle  of  giving  to  each  of  them  the  same 
proportion  of  the  shares  given  by  the  Al  Company  as 
he  held  in  the  Golden  Gate  Company;  but  the  Defendant, 
on  this  distribution,  treated  himself  as  entitled  to  the  sixty 
shares  in  the  Golden  Gate  Company  transferred  to  him 
by  Hogarth,  and  appropriated  to  himself  the  shares  in  the 
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Al  Company  distributed  in  respect  of  the  560  shares  taken 
over  by  the  bank  (giving  thereby  to  each  shareholder  in 
the  Golden  Gate  Company  except  the  bank  his  proportion 
of  the  shares  in  the  Al  Company  which  constituted  the 
price  paid  for  the  Golden  Gate  Company's  claim,  and 
appropriating  to  himself  the  shares  in  the  Al  Company 
which  would  have  been  the  proportion  of  the  price  receiv* 
able  by  the  bank  if  they  were  included  in  the  distribntion). 


The  Plaintiffs  submitted  that  under  these  circumstances 
they  were  entitled  to  the  shares  in  the  Al  Company  which 
the  Defendant  appropriated  in  respect  of  their  550  shares 
in  the  Golden  Gate  Company ;  and  prayed  a  declaration 
that  the  Defendant  held  them  as  trustee  for  the  Plaintiffs, 
and  that  he  might  be  directed  to  transfer  them  as  the 
Plaintiffs  should  direct,  and  account  for  dividends  and 
proceeds  of  sales,  if  any. 


By  his  answer  the  Defendant  stated  that  he  was  never  a 
director  of  the  Golden  Gate  Company,  though  he  had  on 
one  or  two  occasions  acted  as  such,  and  that  he  sent  in 
his  resignation  before  issuing  the  summons.  That  his 
undertaking  set  out  in  the  bill  was  given  at  the  request  of 
Boyd,  the  manager  of  the  Bank  of  Victoria  at  Wood's  Point, 
who  promised  to  transmit  it  at  once  to  the  head  office  at 
Melbourne  and  procure  at  once  the  undertaking  required 
from  the  bank.  That  the  sixty  shares  referred  to  were 
given  by  Hogarth,  not  as  consideration  for  withdraviog 
the  appeal,  but  as  consideration  for  the  Defendant  con- 
senting to  the  amalgamation  with  the  Al  Company  on 
terms  proposed  by  Hogarth,  and  were  to  be  returned  unless 
such  amalgamation  were  carried  out,  and  that  sacb 
amalgamation  never  was  carried  out.  That  the  Defendant 
seeing  Boyd  on  his  return  from  Melbourne  a  few  days  after 
the  date  of  the  Defendant's  undertaking,  told  him  that  he 
(the  Defendant)  should  treat  his  undertaking  as  void,  as 
the  bank  had  failed  to  give  the  undertaking  required  from 
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them.  That  the  Defendant  knew  nothing  of  Mathsaan^s 
letter  until  18th  July,  1867.  The  Defendant  Bubmitted 
that,  as  neither  the  bank  nor  Hogarth  performed  the 
nndertaking  on  their  part,  or  expressed  an  intention  to 
do  80  within  a  reasonable  time,  he  was  entitled  to  treat 
the  undertaking  as  void.  He  admitted  the  statements  of 
the  bill  as  to  the  making  over  of  the  claim  to  the  Al  Com- 
pany  and  the  mode  of  distributing  the  shares  received  by 
him  as  consideration  for  the  claim,  and  also  that  all  the 
shareholders  in  the  Golden  Gate  Company  except  the 
Plaintiffs  had  acquiesced  in  the  assignment  of  the  claim  to 
the  Al  Company.  He  submitted  that  the  Plaintiffs  could 
not  join  in  one  suit  as  they  were  not  jointly  interested; 
that  the  Bank  of  Victoria  had  no  claim  against  him,  and 
was,  therefore,  improperly  made  a  co-Plaintiff;  that  the 
bank  was  incapacitated  by  its  Act  of  Incorporation  from 
holding  shares  in  any  commercial  speculation  or  business ; 
that  the  bill  was  bad  for  multifariousness  and  misjoinder ; 
and  that  the  Al  Company  was  a  necessary  party  to  the 
rait 
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At  the  taking  of  evidence  the  original  letter  from 
M(Uhe$on  of  the  14th  June,  1867,  was  not  produced.  A 
press  copy  was  put  in  and  received,  subject  to  the 
Defendant's  objection  that  it  was  inadmissible.  The 
evidence  as  to  the  loss  of  the  original  was  as  follows: 
— SeoU,  the  manager  of  the  Golden  Gate  Company, 
witness  for  the  Plaintiffs,  said  — "  I  saw  the  letter 
"  from  Mathsaon^  of  I4th  June  last,  at  the  Mining  Court 
"  sittings,  on  37th  July,  when  there  was  an  argument 
"  about  it ;  I  produced  it ;  I  put  in  several  papers ;  I  got 
'*  all  the  other  papers  back — not  it ;  I  have  looked  for 
"  it  among  all  the  company's  papers ;  could  not  find  it." 


It  appeared  that  by  arrangement  between  the  bank  and 
the  trustees  of  EuensiaedUr's  estate,  the  550  shares  were, 
on  11th  June,  1867,  sold  at  auction,  and  were  bought 
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in  on  behalf  of  the  bank,  who  wrote  off  so  much  of 
their  debt  as  was  represented  by  the  price  of  the  shares, 
leaving  a  balance  due  to  them  from  the  estate.  The  other 
evidence  material  to  the  case  is  set  out  in  the  judgment 
of  Mr.  Justice  Molesworth. 


Argument. 


Mr.  J.  W,  Stephen,  Mr.  Holroyd,  Mr.  Latoes,  Mr.  T.  aBeckeU, 
and  Mr.  Webb  for  the  Plaintiffs. — The  consideration  for 
the  Defendant's  undertaking  was  substantially  performed 
by  the  bank  buying  in  the  shares  held  as  security  and 
taking  a  transfer  to  their  own  officers.     This  was  the  best 
mode  by  which  the  bank  could  assume  the  liability.     The 
assumption  of  liability  by  the  bank  was  communicated  bj 
Matheson's  letter  to  the  manager  of  the  Golden  Gate  Com- 
pany,  and  by  him  to  the  Defendant,  within  a  reasonable 
time.     The  Defendant's  undertaking  was  rather  a  repre- 
sentation  to   the   bank   than   a  contract,  and  the  bank 
having,  to  the  Defendant's  knowledge,  acted  on  the  repre- 
sentation, he  was  not  at  liberty  to  recall  it.     Independently 
of  the  undertaking,  there  is  a  clear  equity  raised  against 
the  Defendant  by  his  letter  of  the  8rd  of  March,  written  to 
induce  the  shareholders  in  the  Al  Company  not  to  defend. 
The  obligation   to  observe  good  faith  which  binds  the 
members  of  an  ordinary  partnership  is  equally  obligatory 
upon  an  incorporated  company.     Lindley  on  Partnenkip^ 
^nd  ed..  Vol.  I.,  p.  684.     The  Defendant,  in  breach  of  his 
duty  as  partner,  held  out  by  his  letter  a  private  benefit 
to  the  majority  of  the  partners,  to  induce  them  to  abstain 
from  making  any  further  defence  to  the  proceeding  which 
was  then  pending  between  him  and  the  company,  and  by 
which  he   sought  to  deprive  the  company  of  the  most 
valuable  portion  of  their  property.      This  offer  was  by 
subsequent  resolution  expressly  accepted,  and  no  defence 
was  made  at  the  hearing  of  the  case.   The  Defendant  then, 
for  the  first  time,  obtained  a  decision  in  his  favour :  until 
then  nothing  was  determined.     As  the  claim  was  obtained 
in  a  proceeding  undefended  through  his  procurement,  he 
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must  be  held  to  have  taken  it  as  trustee  for  the  partner- 
ship, and  the  bank  are,  therefore,  entitled  to  the  shares  in 
the  Al  Ccmpanj,  which,  as  admitted  by  the  answer,  are 
the  exactly  adjusted  equivalent  of  the  interest  in  the  claim 
represented  by  the  550  shares  in  the  Golden  Gate  Com- 
pany, which  the  Plaintiffs  took  over.  There  might  have 
been  an  available  defence,  if  the  Defendant  had  not  bought 
it  off;  but  it  is  not  essential  to  the  case  for  the  Plaintiffs 
to  prove  that  such  defence  existed.  It  is  enough  to  shew 
that  the  Defendant  wrongfully  prevented  a  defence  being 
made.  The  inquiry  as  to  whether  there  was  a  defence  or 
not,  could  not  be  satisfactorily  made  in  this  suit.  The 
chances  of  litigation  might  have  made  what  seems  a  bad 
defence  now,  a  sufRcient  defence  then.  We  cannot  now 
ascertain  the  then  position  of  the  litigating  parties.  The 
false  step  taken  by  the  Defendant  brought  him  within  the 
operation  of  an  equitable  principle,  from  which  he  cannot 
escape  by  proving  exceptional  circumstances,  as  a  trustee 
renewing  a  lease  for  himself,  cannot  exclude  the  trust  for 
the  beneficiary,  for  whom  the  renewed  term  was  held,  by 
proving  that  a  renewal  would  have  been  refused  to  the 
beneficiary.  Keech  v.  Sandfard  (ff).  The  answer  admits 
that  all  the  other  partners  have  acquiesced  in  the  breach 
of  which  we  complain,  and  the  bank  as  cestui  que  trusts  are 
properly  joined  as  co-Plaintiffs  with  the  trustees  who  hold 
the  shares  for  them.  NeUhorpe  v.  HolgaU  {h);  Perens  v. 
Johnson  {j) ;  Clegg  v.  Fishwick  (k). 


1869. 
Habbmon 

V, 

Smith. 
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Mr.  Bunny  and  Mr.  Wurtkiitgton  for  the  Defendant. 
There  has  been  no  sufficient  performance  by  the  bank  of 
the  agreement  relied  upon.  The  assent  to  the  Defendant's 
proposition,  to  have  been  of  any  value,  should  have  been 
given  immediately  in  a  binding  form,  in  the  shape  in 
which  it  was  asked,  and  to  ihe  Defendant  himself.     The 


(g)  1  W.  &  T.,  L.  C,  36. 
(A)   lColL,203 


(J)    3  Sm.  &  Giff.,  419. 
{k)   IMac&G.,  294. 
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Plaintiffs'  case  fails  in  eadi  of  these  essentials.  Their  part 
of  the  agreement  was,  in  fact,  neyer  performed,  though 
after  considerable  delay  the  bank  did  something  different 
to  what  was  asked,  uncommunicated  to  the  Defendant, 
which,  it  is  argued,  was  equivalent  to  what  they  were  asked 
to  do.  The  Defendant  at  once  expressed  his  dissatis&& 
tion,  and  continued  to  prosecute  his  appeal  in  the  Court 
of  Mines.  No  steps  were  taken  in  this  Court  to  restrain 
those  proceedings;  but  a  defence  was  attempted  in  the 
Court  of  Mines  which  failed.  Having  failed  there,  it  is  now 
too  late  to  come  into  Equity.  As  to  the  letter  of  the  3rd 
March,  there  was,  in  fact,  no  possible  defence.  The  case 
was  concluded  by  the  answers  of  the  Chief  Judge,  and  the 
final  hearing  was  purely  formal.  The  Defendant  entered 
into  no  contract  to  buy  off  the  defence.  His  promise  to 
give  back  interests  in  the  claim  was  purely  gratuitous,  and 
after  the  case  was  virtually  decided  in  his  favour.  The 
claim  having  been  forfeited,  did  not  belong  to  the  com- 
pany ;  and  the  Defendant  having  recovered  it  by  legal 
process,  was  entitled  to  do  what  he  liked  with  it,  and  to 
return  their  interests  to  some  partners  in  preference  to 
others.  As  to  parties,  the  Plaintiffs  nominally  interested 
are  improperly  made  co-Plaintiffs  with  the  bank,  ffarrittm 
V.  Hogg  {1} ;  Joties  v.  Garcia  Del  Rio  (m).  By  section  3  of  the 
bank's  Act  of  Incorporation  (n),  the  laying  out,  employing, 
or  advancing  of  any  of  their  capital  or  funds  in  any  trading 
or  mercantile  speculation  not  usually  considered  as  falling 
within  the  ordinary  and  legitimate  purposes  and  opera- 
tions of  banking  establishments  is  prohibited.  Dealings 
in  mining  shares  are  evidently  within  the  prohibition, 
which  was  violated  by  buying  in  the  shares  in  the  Golden 
Gate  Company.  The  Plaintiffs  seeking  to  become  share- 
holders in  the  Golden  Gate  Company,  under  the  decree  in 
this  suit,  are  asking  for  an  order  in  violation  of  the  Act 
under  which  the  bank  is  incorporated.  The  press  copy 
of  the  letter  written  by  Maiheson  to  Scott  is  inadmissible 
(0     2  Ves.,  jnn.,  328.  (m)  T.  &  R.,  297.  (n)   17  Vic, 
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under  the  "  Evidence  SuUtUe"  No.  197.  There  is  no  suffi- 
cient proof  of  the  loss  of  the  original.  The  concluding 
words  of  sec.  29  shew  that  it  is  only  applicahle  to  cases 
in  which  the  -writing  to  he  proved  hj  the  press  copy  is  in 
the  hands  of  the  opposite  party ;  and  not  to  letters  sent 
to  third  persons. 


1869. 


Jrgummt, 


Mr.  J.    IF.  Stephen  in   reply. — The  transaction  under 
which  the    shares  were  originally  taken   as  security  is 
admittedly  within  the  Bank's  Act.      By  the  subsequent 
baying  in  no  capital  or  fund  of  the  bank  was  embarked. 
The  equity  of  redemption  was  got  in  by  a  proceeding 
which  was  substituted  for  foreclosure.     The  capital  and 
funds  of  the  bank  were  altogether  unaffected.     The  only 
alteration  in  tho  bank's  position  was  that  a  certain  amount 
of  debt  which  was  no  portion  of  their  capital  or  funds 
within  the  meaning  of  the  prohibition  was  written  off,  and 
the  equity  of  redemption  in  the  security  determined.    The 
shares  in  the  Al  Company  are  sought  as  the  price  of  an 
interest  in  the  former  company,  legitimately  acquired  and 
wrongly  converted  by  the  Defendant;   and  the  Plaintiffs 
are   merely   endeavouring    to    realize   their  security  by 
requiring  it  to  be  assigned  in  its  converted  state.     It  is, 
however,  not  competent  to  the  Defendant  to  raise  either 
of  these  objections,  even  if  maintainable  by  a  shareholder 
of  the  bank,  or  a  ground  for  an  independent  proceeding 
against  the  bank  for  violating  their  Act.     As  to  the  press 
copy,  the  section  has  in  practice  received  a  wider  construc- 
tion than  that  contended  for,  and  its  application  is  not 
limited  by  implication. 


Cur,  adv.  vtdL 
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Mr.  Justice  Molesworth  : — 

The  Bill  in  this  case,  hy  the  Bank  of  Victoria  and  five 
trustees  for  it,  seeks  to  establish  a  claim  to  the  shares  in 
the  Al  Gold  Mining  Company,  equivalent  to  550  shares  of 
the  Golden  Gate  Gold  Mining  Company  amalgamated  with 
the  Al.      Mr.  Eisenstaedter  was  registered  and  held  scrip 
for  these  550  shares — the  entire  number  of  shares  being 
1,600 — and  in  January,  1866,  deposited  the  scrip  with  the 
bank  as  security.     In  July,  1866,  he  executed  a  deed  of 
trust  for  creditors  of  all  his  property  under  the  '*  InsoltmU 
Act"     The  Defendant  Mr.  William  Villetieuve  Smith  was  a 
large  shareholder  of  the  Golden  Gate  Company,  active  in 
its  management,  not  regularly  a  director,  but  assumed  on 
several  occasions  to  be,  and  for  the  purposes  of  this  suit  I 
think  should  be  treated  as  a  director.    He  was  instrumental 
in  procuring  an  order  for  suspending  works  for  three  months 
from  the  Mining  Registrar,  6th  September,  1866,  and  a 
renewal  of  it  on  6th  Decemb(>r,  1866.     On  the  expii'ation 
of  this  suspension  some  work  was  done  to  save  a  forfeiture. 
On  the  15th  of  March,  1867,  a  meeting  of  members  of  the 
company,  not  including  Defendant,  was  held,  and  it  was 
resolved  to  apply  for  a  lease  of  the  claim.     In  pursuance 
of  this  resolution,  on  23rd  March  a  notice  of  application 
for  a  lease  was  published,  and  all  working  on  the  claim 
was  stopped,  by  which  I  think  the  claim,  if  not  before  so, 
became  liable  to  forfeiture.     The  Defendant  was  anxious 
that  the  mining  should  be  effectively  carried  on,  was  totally 
opposed  to  the  solicitation  for  the  lease,  was  much  dissa- 
tisfied with  the  position  of  the  Bank  of  Victoria  claiming 
to  participate  in  profits  of  the  company  without  being 
responsible  for  calls.     On  30th  March  he  wrote  to  the 
applicant    for    the    lease,-  stating    his  determination   to 
oppose  it  as  a  director  of  the  company,  and  his  convic- 
tion that  the  application  was  made  with  the  design  of 
keeping  the  claim   unworked.     An   answer   to  this  was 
sent  to  the  Defendant  through  agents  of  the  bank,  offering 
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the  Defendant  to  be  made  the  lessee  himself;  upon  which 
on  the  0th  April  he  wrote  to  the  applicant,  stating  that 
his  objection  was  to  the  lease,  not  to  him  as  lessee, 
repeating  his  conviction  that  the  lease  was  sought  by  the 
large  shareholders  to  avoid  contributions  to  working, 
treating  him  as,  in  fact,  an  agent  for  the  bank's  purposes ; 
and  threatening  that  if  the  claim  were  not  at  once  worked, 
he  would  take  measures  to  enforce  a  forfeiture  for  the 
benefit  of  all  the  shareholders  willing  to  contribute 
expenses  of  working. 
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On  the  20th  of  April  the  Defendant  resigned  his*director- 
ship,  and  on  the  3drd  obtained  a  Warden's  summons  to  be 
put  in  possession  of  the  claim  as  forfeited.  On  the  26th 
April  Mr.  Scott  was  appointed  manager  of  the  company, 
the  bank  appearing  influential  in  his  nomination,  and  the 
subsequent  proceedings  of  a  majority  of  the  company.  On 
the  37th  May  the  summons  was  heard  before  the  Warden 
and  dismissed,  and  the  Defendant  at  once  gave  notice  of 
appeal.  Just  after  it,  on  the  same  day,  there  was  a  meet- 
ing between  Mr.  Scott,  Mr.  Boyd  branch  manager  of  the 
bank  at  Wood's  Point,  the  Defendant,  Mr.  Justin  a  director 
of  the  Golden  Gate,  and  Mr.  Hogarth  influential  in  both 
the  Golden  Gate  and  Al  Companies — as  to  which  there 
had  been  previous  efforts  for  amalgamation — ^which  termi- 
nated in  an  agreement,  or  proposed  agreement  of  that 
date,  written  and  signed  by  the  Defendant,  addressed  to 
nobody; — "  I  hereby  undertake  to  withdraw  my  application 
for  the  possession  of  the  Crown  land  in  the  late  occupation 
of  the  Golden  Gate  Gold  Mining  Company,  and  also  to 
agree  to  an  amalgamation  with  the  Al  Company,  in  con- 
sideration of  receiving  eighty  shares  of  the  amalgamated 
company,  and  also  in  consideration  of  the  Bank  of  Victoria 
giiring  an  undertaking  to  meet  the  liabilities  on  Mr.  Eis&n* 
ttaedtef^s  shares  in  the  said  company  so  long  as  the  said 
bank  shall  hold  the  said  shares  as  security,  and  have  the 
right  to  draw  the  dividends,  if  any,  therefrom."     This 
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document  was  left  with  Boyd,  and  sent  to  the  bank  at 
Melbourne.     Scctt  went  there  about  the  same  time,  and  had 
communications  with  Mr.  Harriaon  (inspector  of  branches 
for  the  bank),  who  intimated  that  the  bank  would  accede 
to  its  part  of  the  arrangement.     Harrison  communicated 
with  Mr.  Matheson,  the  principal  manager.     Mathsson,  on 
Slst  Maj,  wrote  to  EUengtaedter's  trustees,  proposing  that 
they  should  extinguish  their  reversionary  interest  for  a 
nominal  sum,  as  it  would  be  unfair  that  the  bank  should 
risk  its  money  to  reorganise  the  Golden  Gate  Company 
for  the  possible  ultimate  benefit  of  the  estate,  which  would 
not  be  responsible  for  the  money  if  lost.     The  trustees 
answered  this  on  8rd  June,  stating  that  the  shares  were 
of  some  value,  referring  to  the  proposed  amalgamation, 
declining  Matheson^s  proposal,  suggesting  that  the  bank 
should  either  put  up  the  shares  to  auction  or  value  them 
in  the  usual  way,  when  the  trustees  would  either  consent, 
or  take  them  over.     The  trustees  and  bank  ultimately 
agreed  that  the  650  shares  should  be  advertised  and  sold 
by  auction,  as  for  the  trustees.     This  auction  occurred  on 
the  11th  June :  there  were  real  biddings,  and  the  bank 
bought,  through  a  trustee,  at  50s.  a  share — £1,375 — and 
took  the  shares  at  that  price  as  between  it  and  the  trustees, 
giving  credit  for  so  much  of  the  debt  due  by  EiiemUudier 
to  it.     On  the  winding-up  of  this  matter  on  the  19th  of 
July,  Eisenstaedter  transferred  the  shares  on  the  registry  to 
four  of  the  co-Plaintiffis,  but  as  trustees  for  the  bank. 


To  return  to  the  Defendant,  he  had  impressed  upon 
Boyd,  on  the  27th  of  March,  the  necessity  of  the  bank 
answering  promptly.  Boyd  went  to  Melbourne,  and 
returned  (6th  June)  without  any  authority  from  McUham 
to  complete  the  arrangement.  On  the  contrary,  MaUuBon 
had  spoken  to  him  doubtingly  about  it  Defendant  had 
learned  something  of  the  sale  or  intended  sale  by  auction, 
and  met  Boyd,  say  10th  June.  He  charged  Boyd  with 
having  misled  him,  as  the  shares  were  sold  for  which  he 
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had  promised  that  the  bank  would  become  liable,  and         ^^^* 
with  having  gone  to  Melbourne  to  get  the  bank  to  sell  the      HiLBBiBoir 
shares  and  evade  the  liability.     Boyd  denied  that :  he  said 
be  knew  nothing  of  the  sale,  except  that  Harrison  bad  told 
him  that  the  trustees  were  about  selling  the  shares,  and        «<V«**  • 
consulted  him  about  the  value  as  to  the  bank  buying 
them.     The  Defendant  further  says  that  Boyd  then  told 
him  that  the  bank  would  never  agree  to  give  any  under- 
taking, and  he  might  make  the  most  of  his  appeal.     This 
Boyd  totally  denies. 

It  is  alleged — and  I  have  no  doubt — that  MtUheson,  on 
the  14th  of  June,  wrote  to  Scott : — "  Referring  to  my  con- 
versation with  you  as  to  the  shares  in  your  company 
standing  in  the  name  of  Eisemtaedter,  I  beg  to  inform  you 
that  the  bank  is  interested  therein  as  holding  them  as 
security  against  Eiaenstaedter's  liabilities,  and  we  undertake 
to  see  all  calls  or  other  expenses  thereon  duly  paid  while 
the  said    shares   remain   in  their  present   position. — J. 
Mathesoh,  General  Manager."     This  was  sought  to  be 
proved  by  a  press  copy.     Scott,  examined  as  a  witness,  did 
not  I  thought  prove  sufficient  search  for  the  original  to  let 
in  secondary  evidence.     The  "  Evidence  Act"  No.  197,  sec. 
29,  makes  press  copies  prima  facie  evidence  without  com- 
parison, "  and  without  any  notice  to  produce  the  original." 
This  latter  part  obviously  relates  only  to  documents  in  the 
hands  of  the  opposite  party,  not  those  in  the  hands  of 
third  persons,  producible  under  subpoena  duces  tecum,  of 
which  secondary  evidence  can  be  given  after  proof  of  loss, 
Ac.    The  old  rule  of  the  necessity  of  having  the  best 
evidence  is  material  as  between  originals  and  press  copies. 
An  original  may  be  materially  altered  after  the  press  copy 
ia  made,  and  truth  may  be  elicited  from  an  original  on 
many  points  not  presented  by  a  press  copy.     The  Act 
nudces  a  press   copy  evidence  without  comparison,   but 
does  not,  I  think,  make  it  primary  evidence  except  as  to 
dispensing  with  notice  to  produce.     For  this  reason  I 
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intimated  at  the  taking  of  evidence  that  I  would  not 
receive  the  copy,  and  now  direct  that  it  (exhibit  K)  be  not 
entered  as  read. 

On  the  11th  of  July,  and  not  before,  ScoU  informed  the 
Defendant  by  letter  that  he  had  got  sach  an  undertaking; 
and  on  the  16th  of  July  Defendant  answered  him,  saying, 
"  Referring  to  the  Bank  of  Victoria  guarantee,  I  have  only 
to  say  the  document  signed  by  Matheton  is  not  a  carrying 
out  of  Boyd's  undertaking  to  me,  particularly  as  I  am 
informed  that  within  a  few  days  of  the  discussion  of  the 
proposed  arrangement  in  my  office  at  which  you  were 
present,  the  bank  caused  the  shares  in  question  to  be 
bought  at  a  pretended  auction  by  one  Gale,  a  clerk,  as  I 
am  told,  in  Mr.  ScJUesinget's  office.  After  so  much  subter- 
fuge, I  must  decline  any  further  correspondence  in  the 
matter." 


As  to  another  subject  of  the  proposed  arrangement,  on 
the  16th  of  June  ScoU  sent  Mr.  McFarlandj  who  held  a 
transfer  of  sixty  shares  Golden  Gate,  the  scrip  corre- 
sponding, directing  him  to  hand  them  to  the  Defendant, 
telling  him  that  he  might  hold  them  over,  if  he  liked, 
until  the  amalgamation  was  completed.  The  Defendant 
gave  a  receipt  for  this  on  the  25th  of  June : — "  Received  the 
within  scrip  with  a  transfer  but  scrip  itself  not  signed  or 
transferred."  I  have  not  fully  caught  the  history  of  these 
shares.  The  Defendant  says  that  the  originally  proposed 
amalgamation  was  broken  off,  and  the  scrip,  &c.,  returned. 
Ultimately  an  amalgamation  was  made  between  Defendant, 
as  holding  the  Golden  Gate  claim,  and  the  Al  Company, 
in  which  the  Defendant  got  the  benefit  of  sixty  shares 
additional  of  the  Golden  Gate,  the  same  as  provided  by 
the  agreement  of  27th  May,  but  that,  he  insists,  should  be 
regarded  as  unconnected  with  the  former.  On  the  26th 
of  June  the  Defendant  wrote  to  the  manager  a  document: 
— **  I  hereby  consent  that  the  property  and  quartz  claim 
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held  and  lately  forfeited  bj  the  Golden  Gfrate  Gold  Mining 
Company  (Registered)  shall  be  amalgamated  on  equal 
terms  with  the  property  of  the  Al  Company,  such  amal- 
gamation to  date  from  the  S7th  May,  1867  ;  and  I  hereby 
undertake  to  reconvey  and  assign  the  shares  specified  on 
the  opposite  side  hereof  to  the  parties  named  there,  in  the 
erent  of  my  forfeiture  complaint  being  upheld  on  appeal, 
and  in  any  erent  I  agree  to  the  amalgamation  on  the  terms 
aforesaid."  The  names  and  shares  specified  were  of  all 
the  shareholders  except  Eismstaedter  and  the  Plaintiffs. 


1869. 
Habbibon 

V. 

Smith. 
Jmdffmeni, 


On  the  31st  of  July,  1867,  the  appeal  came  on  before 
the  learned  District  Judge.  Mr.  Zincke  was  heard  as 
attorney  for  the  Golden  Gate  Company,  and  admitted  as  a 
witness  that  he  was  employed  by  the  bank.  Mr.  McFarland, 
as  barrister,  sought  to  be  heard  as  for  two  of  the  Plaintiffs 
as  shareholders,  but  was  refused.  The  Defendants  pro- 
duced a  document  under  the  seal  of  the  bank  to  the  same 
effect  and  date  as  MathesofCs  letter  of  14th  June,  but  the 
learned  judge  rejected  it  and  all  the  documents  about 
the  compromise  of  d7th  May,  and  refused  to  notice  them 
in  a  special  case  he  prepared — rightly  I  think,  for  an 
appellate  judge  should  hear  an  appeal  without  reference 
to  negotiation  for  compromise  after  the  decision  below. 
Ultimately  the  learned  judge  stated  a  special  case  for  me, 
as  Chief  Judge  of  the  Court  of  Mines,  with  the  following 
qaestions :  — "  Was  there  such  an  application  for  a  lease  as 
to  protect  the  land  and  to  avoid  the  duty  of  working  the 
land  under  the  Beechworth  by-laws  ?  and  was  the  relation 
existing  between  the  appellant  as  a  shareholder  in  and 
director  of  the  company  of  a  fiduciary  character,  such  as 
to  prevent  the  former  enforcing  a  forfeiture?"  That  case 
was  heard  and  fully  argued  before  me  on  the  Snd  of  March, 
1868,  when  I  gave  judgment  on  both  points  for  the  present 
Defendant,  and  sent  an  answer  accordingly.  The  next 
day  the  Defendant  wrote  a  letter  to  the  company's  solicitor, 
stating  that  he  still  held  himself  bound  to  reconvey  to  the 

l2 


/ 


198 


SUPREME   COURT:   VICTORIA. 


1869. 
Habbisok 

V. 

Skith. 
Judgment, 


shareholders  Darned  in  the  document  of  d6th  June,  1867, 
but  informed  the  gentlemen  calling  themselves  directors 
that  if  they  continued  to  enable  the  bank,  against  ivhicli 
alone  it  was  his  intention  thereupon  to  enforce  the  for- 
feiture, to  litigate  with  him  under  the  name  of  the 
company,  he  would  from  thenceforth  treat  the  litigation 
as  between  him  and  the  whole  of  the  shareholders  who, 
either  as  directors  or  as  members,  at  any  meeting  of  share- 
holders authorising  the  directors,  continued  to  support 
the  bank  in  its  litigation.  On  the  11th  of  March  the 
company  met  and  agreed  to  Defendant's  proposal,  the 
bank  protesting.  On  the  25th  of  March  the  appeal  was 
again  heard ;  Defendant  succeeded,  unopposed.  The  next 
day  he  renewed  the  offer.  The  amalgamation  was 
afterwards  effected.  On  the  22nd  of  August  the  bill 
was  filed. 


Preliminary  objections  to  this  bill  are  raised  by  answer, 
and  have  been  argued  before  me:  —  First,  that  the 
Plaintiffs,  trustees  for  different  shares  making  up  650 
for  the  bank,  cannot  join  it  as  co-Plaintiffs.  This  objee- 
tion  I  would  not  concur  in.  I  think  the  Plaintiffii 
have  an  unity  of  interest.  If  the  case  presented  a  dif- 
ferent aspect  as  to  different  Plaintiffs,  the  difficulty,  I 
think,  might  be  got  over  by  amendment,  but  as  to  all  it  is 
the  case  substantially  of  the  bank.  Another  prelim inaiy 
objection  is,  that  the  bank  is  seeking  to  be  put  iuto 
possession  of  shares  of  the  Al  Company,  taking  which  is 
forbidden  by  its  Act  of  Incorporation,  17  Fu; ,  as  "  invest- 
ing, laying  out,  employing,  or  embarking  part  of  the 
capital  or  funds  in  any  trading  or  mercantile  speculation 
or  business  whatsoever,  not  usually  considered  as  falling 
within  the  ordinary  and  legitimate  purposes  and  opera- 
tions of  banking  establishments."  I  concur  in  this  objec- 
tion that  the  bank  managers  in  regard  to  the  interests  of 
both  their  shareholders  and  creditors  cannot,  consistently 
with  this  prohibition,  embark  in  mining  as  partners  or 
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shareholders,  and  that  even  in  companies  as  to  which  the 
liabilitj  is  restricted  by  the  Act  No.  22S.  My  other 
observations  are  to  be  taken  as  clear  of  this  objection. 

As  to  the  merits  of  the  case,  it  seems  clear  that  the 
Golden  Gate  Company's  claim  was  forfeited  to  any  one 
proceeding  for  a  forfeiture.     If  the  Defendant  had  caused 
the  forfeiture  as  a  director  he  might  perhaps  be  held  in 
the  Court  of  Mines  as  unable  to  enforce  it,  or  in  a  Court 
of  Equity  be  made  responsible  for  it,  or  be  held  a  trustee 
for  the  company  for  any  interest  he  acquired.    But  there 
is  no  evidence  that  he  caused  the  forfeiture.    As  a  director 
he  had  only  a  vote,  and  seems  strenuously  to  have  urged 
that  the  company  should  make  calls,  work,  and  avoid  a 
forfeiture,  and  openly  threatened  that  otherwise  he  would 
porsue  the  course  he  did.     The  bill  presents  the  agree- 
ment of  27th  May,  1867,  as  between  the  Defendant  and 
the  company,  conditioned  upon  the  company  procuring 
the  consent  of  the  Al  Company  to  the  amalgamation, 
giving  the  Defendant  the  proposed  personal  benefit,  and 
the  consent  of  the  bank  to  the  guarantee  required.     Now 
as  to  this,  the  consent  of  the  bank  should  have  been 
obtained  and    communicated  with   promptitude.      Boyd 
and  Harrison  were  not  plenipotentiaries  :  their  principal, 
Matk€9(m,  hesitated.     If  I  could  regard  his  letter  of  14th 
June,  it  should  be  noticed  as  to  its  efficacy  that  the  position 
of  the  bank  was  altered  by  the  sale  (11th  June);  the  bank 
was  not  (14th  June)  interested  as  holding  the  shares  as 
security,    but    had    become    shareholders.     Defendant's 
objection  as  to  the  hank  seal  being  requisite  would  be,  I 
think,  well  founded.     Entering  into   such  a  guarantee 
would  not,  I  think,  be  such  an  ordinary  banking  business 
as  a  manager  could  bind  the  bank  to,  and  the  fact  of  the 
bank's  consent  in  any  way  was  not  communicated  to  the 
Defendant  until  11th  July.     It  is  said  all  Defendant's 
objects  as  to  the  guarantee  were  as  well  obtained  by  the 
bank  purchasing  and  getting  the  shares  assigned  on  the 
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registry  to  its  trustees.  That  was  not  what  the  Defendant 
bargained  for :  under  it  the  company  would  have  to  seek 
a  separate  remedy  for  calls  against  different  people,  not 
perhaps  as  solvent  as  the  bank.  The  Defendant  insists— 
and  I  think  according  to  the  fact — ^that  the  writing,  37th 
May,  was  a  proposed  bargain  with  the  bank,  and  relies  on 
the  same  objection  as  to  its  non-performance.  I  think  the 
transaction  between  the  bank  and  the  trustees,  by  which 
the  bank  took  the  shares,  was  a  fair  one  regarding  the 
other  parties;  that  the  Defendant  had  no  right  to  com- 
plain of  it  as  a  fraud  upon  the  proposed  bargain  in  the 
way  he  did,  influenced  by  the  information  he  got ;  bat  I 
think  his  conversation  with  Boyd,  under  a  resentment, 
right  or  wrong,  was  a  repudiation  of  the  proposed  bargain 
before  the  14th  of  June,  and  his  letter  of  13th  July  was 
a  repudiation  of  any  bargain  between  him  and  the 
company. 


The  part  of  the  case  which  has  most  pressed  me  is  the 
considerable  benefit  the  Defendant  got  by  the  amalgama- 
tion, which  might  be  taken  as  a  consideration  moving 
from  the  bank,  so  far  as  the  arpalgamation  and  his  getting 
the  benefit  rested  upon  its  cohcurrence.  The  agreement 
of  the  /27th  of  May  being  regarded  as  between  the  two 
companies,  the  bank,  and  the  Defendant,  of  which  the 
additional  shares  was  a  large  motive  to  the  Defendant, 
and  the  other  three  parties  being  ready  within  a  reason- 
able time  substantially  to  fulfil  their  contract,  I  am  not 
sure  but  that  if  a  proceeding  had  been  taken  before  the 
hearing  of  the  appeal  (31st  July)  to  compel  its  specific 
performance  as  between  four  parties  it  might  have  suc- 
ceeded, but  instead  of  that  the  case  was  heard ;  and  it  is 
too  late  to  enforce  an  agreement  embracing  a  compromise 
of  litigation  which  a  party  has  repudiated,  by  other  parties 
who  let  the  litigation  take  its  course,  and  took  their  chance 
of  success  which  they  thought  was  considerable.  If  the 
Defendant  had  failed   in   that  litigation,  which  was   in 
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sopense  from  the  Slst  of  July  to  the  3nd  of  March,  he 
would  have  heen  without  remedy. 

As  to  the  Defendant  having  bought  off  the  opposition  of 
other  shareholders,  his  announcements  were  open,  the  bank 
was  able  practically  to  litigate  every  available  point,  and 
did  litigate  it,  and  cannot  now  suggest  any  defence  to  the 
Defendant's  suit  in  the  Court  of  Mines  which  could  have 
been,  but  was  not,  made.  If  Defendant  has  a  great  many 
more  shares  in  the  AI  Company  than  represent  his  old 
shares  as  between  him  and  the  bank,  he  owes  them  to  his 
having  succeeded  in  a  suit  for  forfeiture,  and  may  hold 
them,  giving  up  part  of  the  fruits  of  his  success  to  other 
shareholders  whom  he  prefers  to  the  bank. 


ised. 

Habkisoit 

V, 

Smith. 


There  is  another  case  urged  for  the  bank,  which  should 
be  noticed  as  to  its  transactions  with  the  trustees.  The 
case  made  by  the  bill  is  as  if  everything  had  gone  on 
amicably  under  the  document  of  the  27th  May ;  MathesorCs 
letter  (14th  June)  being  sent,  received,  communicated  to 
the  Defendant,  and  supposed  to  be  acted  upon  ;  and  as  if 
afterwards  the  bank,  relying  upon  its  position  and  the 
document  of  d7th  May  as  enhancing  the  value  of  shares, 
had  agreed  with  the  trustees  to  retain  the  shares  at 
i%  10<.,  when  the  Defendant  might  have  contemplated  the 
probability  of  such  a  bargain ;  the  real  fact  being  that 
while  the  agreement  of  the  S7th  May  was  an  unaccepted 
proposal,  the  bank  having  in  no  clear  way  intimated  its 
consent,  the  adjustment  between  the  bank  and  the  trustees 
was  effected  by  what  appeared  to  the  public  as  the  trustees 
alone  selling  the  shares  by  auction — a  transaction  of  which 
the  Defendant  was  wholly  ignorant  until  its  completion — 
and  which,  so  far  from  directly  or  indirectly  encouraging, 
he  at  once  stigmatised  to  the  local  bank  manager  as  a 
fraud  upon  the  agreement  proposed,  and  a  ground  of  his 
repudiation  of  it.  Any  other  person  who  dealt  about 
shares  in  the  company,  buying  or  taking  security,  being 
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aware  of  the  document  of  the  S7th  May,  would  havo  a 
stronger  pretence  of  an  equity  than  the  hank  against  the 
Defendant  to  compel  him  to  perform  it.  It  is  unnecessary 
for  me  to  notice  some  questions  as  to  want  of  parties. 
For  the  ahove  reasons  I  dismiss  the  bill  with  costs. 


Appeal. 


From  this  judgment  the  Plaintiffs  appealed.  The  notice 
of  appeal  served  on  the  Defendant  was  headed  as  follows: 
— '*  Take  notice  that  it  is  the  intention  of  the  abovenamed 
Plaintiffs  to  appeal  to  the  Supreme  Court  in  Banco  from 
the  decree,  &c. ;  and  take  further  notice  that  such  appeal 
is  intended  to  be  made  on  the  following  grounds."  The 
grounds  of  appeal  were  then  set  out,  and  the  notice  con- 
cluded— "  And  take  further  notice  that  the  Plaintiffs  have 
paid  into  Court  the  sum  of  £60  as  security  for  costs  to 
abide  the  event  of  such  appeal."  Endorsed  on  this  notice 
was  a  receipt  by  the  Chief  Clerk  in  the  Master's  office  as 
follows  : — "  Received  from  the  Plaintiffs'  solicitors  a  cheque 
for  the  within-mentioned  sum  of  £50." 


April  16.  The  Defendant  now  moved  in  person,  before  Mr.  Justice 

Molsgworth,  to  set  aside  this  notice  as  irregular,  on  the 
grounds  that  the  notice  was  of  "  intention  "  only  and  not 
of  "  desire "  to  appeal,  as  required  by  the  Act  19  Vic,, 
No.  18,  sec.  5  ;  and  that  the  delivery  of  a  cheque  was  not 
a  payment  of  £50,  as  required  by  the  Act. 

Mb.  Justice  Molbswobth  (without  calling  on  counsel 
for  the  Plaintiffs,  who  appeared  upon  notice).  I  consider 
the  case  now  out  of  the  hands  of  this  Court  except  so  fax 
as  carrying  out  the  decree  is  concerned.  If  I  were  to 
decide  upon  this  objection,  there  might  be  an  appeal  to 
the  full  Court  against  my  decision.  The  general  practice 
in  appeals  is,  that  objections  to  the  appeals  must  be  dealt 
with  by  the  superior  Court  I  shall  refer  the  motion  to 
the  full  Court. 
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The  motion  now  came  on  for  hearing,  with  the  appeal,         1809. 
before  the  full  Court  (o).  Habmsoh 

V. 

Skith. 
The  Defendant  in  person  in  support  of  the  motion.—         

Desire,  and  intention,  are  not  synonomous  terms.     An  "^ 

act  may  be  intended  which  the  actor  does  not  desire  to       Appeal. 

perform  but  anticipates  as  the  consequence  of  compulsion ; 

and  many  things  are  desired  which  are  not  intended  to  be 

done.    A  cheque  is  not  money.     If  money's  worth,  or  what 

may  be  turned  into  money,  is  to  be  accepted  as  a  sufficient 

deposit  of  £50,  the  Master  in  Equity  may  be  given  mining 

shares,  or  a  flock  of  sheep.     When  an  Act  requires  in 

distinct  terms  certain  things  to  be  done,  it  is  no  excuse  for 

non-compliance  to  say  that  something  else  has  been  done, 

in  effect  though  not  in  fact,  the  same.    Dan.  Ch.  Prae.,  4th 

ed.,  p.  1862 ;  Shore  v.  Wilson  (p) ;  FraU  v.  WtUiams  (q). 

Thb  Chief  Justice: — 

The  Act  prescribes  no  particular  form  of  notice 
of  appeal — no  particular  words  are  to  be  used.  The 
Appellant  must  do  something  that  will  convey  to 
the  opposite  party  the  knowledge  that  he  wishes  to 
appeal.  The  word  "  intend  "  used  in  this  case,  I  think, 
is  sufficient ;  it  is  stronger  than  "  desire,"  and  plainly 
shews  the  wish  of  the  party.  Then,  as  to  the  £50,  1  am 
of  opinion  that  that  was  a  matter  for  the  clerk.  If  he 
chose  to  take  a  cheque  he  did  so  at  his  own  risk,  and  he 
bad  no  right  to  trouble  the  Court  with  it.  He  ought  to 
take  it  or  refuse  it.  If  he  refused  it,  well  and  good ;  if  he 
relied  upon  the  good  faith  of  the  solicitors  and  took  the 
cheque,  he  ought  not  to  have  said  anything  about  it.  But 
he  took  it  at  his  own  peril  of  having  to  make  good  the 
money,  if  necessary,  to  the  opposite  side.  I  think  that 
the  Act  has  been  substantially  complied  with. 

(o)    Coram,  Siawell,  C.J.,  Barry,  J.,  and  WtUiams,  J. 
(p)  6  Sootf  8  N.  B.  958.  (9)    AwU,  Law,  22. 
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*■  Motion  refuud,  wUh  cottt. 

Smith. 


1%  13, 14, 15.  

Arffumeni  on        Mr.  J.  W.  Stephen,  Mr.  Holroyd,  Mr.  Lowes,  Mr.  T.  A^BecktU, 
Appeal.       ^^^  j^^  ^^  ^^^  ^^  PlaintiflFs  (Appellants). 

The  Defendant  appeared  in  person  and  argued  the  case 
on  his  own  behalf,  upon  the  same  grounds  as  argued  before, 
except  as  to  objections  in  respect  of  parties  to  the  suit, 
which  were  not  renewed  in  the  argument  upon  appeal. 

The  Plaintiffs*  case  was  argued  as  before,  and  on  the 
bank's  right  to  hold  shares,  In  re  AsiaUc  Banking  Corpora- 
tion, Bank  of  India's  Case  (r),  was  referred  to. 


Cur,  adv.  vuU. 


September  2. 

Judgment  on 
Appeal. 


The  Chief  Justice  read  the  judgment  of  the  Court 
as  follows: — 

Appeal  from  a  decree  dismissing  a  bill  to  establish  the 
right  of  the  Bank  of  Victoria  and  five  other  Plaintiffs- 
trustees  for  the  Bank — to  certain  shares  in  the  Al  Gold 
Mining  Company.  Preliminary  objections  were  taken  to 
the  maintenance  of  the  suit.  The  Plaintiffs — ^trustees  for 
the  bank  of  several  shares — could  not,  it  was  said,  join  in 
one  bill.  This  objection  received,  in  our  opinion,  a  full 
answer  in  the  judgment  delivered ;  it  is  unnecessary,  we 
think,  to  repeat  it.  The  object  of  the  suit,  it  was  also 
urged,  was  opposed  to  the  provisions  of  the  statute  bj 
which  the  bank  was  incorporated. 


The  facts  of  the  case,   so  far  as  they  relate  to  this 
second  objection,   are  very  simple.     In   January,  1866, 

(r)   L.  R.,  7  Eq.,  91,  &  4  Ch.  App.,  252. 
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Denis  EisenOaedterf  a  customer  of,  and   indebted  to  the         ^^^* 
bank,  deposited  the  scrip  of  560   shares  in  the  Golden      Harbison 
Gate    Company    as    security.       In    July    of   the    same        gjiii^ 

year,    by    a    deed    in    the    usual    form,    he    assigned         

all  his  property  to  trustees,  in  trust  for  creditors.  jLp^, 
In  the  early  part  of  the  year  1867  an  amalgamation 
between  this  Golden  Gate  Company  and  the  Al  Company 
was  contemplated ;  this  amalgamation  being  likely  to  be 
attended  with  a  larger  expenditure  than  usual,  in  order  to 
put  the  mine  in  working  order.  Before  embarking  thereon 
the  bank  proposed  to  the  trustees  that  their  equity  of 
redemption  in  the  shares  should  be  assigned  to  the  bank 
for  a  nominal  sum.  The  trustees,  in  answer,  suggested  a 
sale  by  auction,  with  a  view  of  testing  their  value,  at  which 
value  they  (the  trustees)  could  afterwards  elect  to  take  the 
shares  or  not.  The  suggestion  was  adopted,  and  on  the 
11th  of  tTune,  1867,  they  were  o£Pered  for  sale  by  the 
tmstees,  and  bought  in  by  the  bank  at  6<2.  per  share  over 
the  highest  bid.  The  trustees  did  not  take  them  at  this 
price,  and  the  amount  of  the  purchase  money  was  written 
off  the  debt,  leaving  a  considerable  balance  still  due.  The 
initiation  of  the  transaction  is  not  questioned.  The  bank 
became  legitimately  interested  in  the  shares ;  the  security 
they  afforded  was  insufficient  to  cover  the  debt ;  an  expen- 
diture in  working  the  mine  was  contemplated,  by  which 
the  shareholders  fairly  and  reasonably  hoped  to  improve 
the  value  of  the  shares,  and  the  bank  that  of  their  security. 

Now  these  facts  form,  in  our  opinion,  the  turning  point 
of  the  case  respecting  this  objection.  Had  there  been  any 
dispute  about  the  power  of  the  bank  to  advance  money  to 
a  customer  on  a  deposit  of  shares — had  the  value  of  the 
shares  themselves  nearly  approached  the  amount  of  the 
debt — or  had  the  shareholders  been  about  to  enter  upon 
an  improper  expenditure,  the  case  would  have  been 
different.  We  need  *not  decide  whether,  under  any  of 
such  ci'cumstauces,  the  bank  could,  in  the  exercise  of  a 
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reasonable  discretion,  have  pursued  the  coarse  they  did. 
They  are  clearly  not  to  traffic  in  shares,  or  unwisely  to 
incur  risk  with  a  hope  of  ultimately  making  a  profit  either 
on  the  shares  or  the  debt  for  which  such  shares  are  security. 
They  are,  however,  the  judges  of  the  best  mode  of  making 
the  most  of  securities  given  in  due  course  of  banking 
business.  It  can  scarcely  be  maintained  that  it  is  not 
competent  for  a  mortgagee  to  adopt  any  measures  the  law 
allows  to  obtain  the  equity  of  redemption  in  an  insufficient 
security.  In  this  case  the  value  was  fairly  tested  by  public 
competition.  The  trustees  were  satisfied  that  it  was  best 
for  Eisenstaedter's  estate  that  they  should  not  take  the 
shares,  but  allow  the  amount  at  which  the  bank  purchased 
to  be  written  off  the  debt,  which  was  thus  reduced ;  and 
we  think  the  mortgagee,  acting  with  the  consent  of  the 
mortgagor's  assignees,  did  nothing  more  than  might  have 
been  substantially  effected  by  the  expensive  and  tedious 
process  of  a  suit  in  equity. 


The  objection  may  thus  be  reduced  to  one  of  form 
as  to  the  mode  of  proceedings  by  which  the  equity  of 
redemption  was  got  in,  rather  than  of  substance  as  to 
whether  the  Act  of  Incorporation  had  been  violated  or 
not ;  but  we  rest  our  opinion  ou  broader  grounds. 
We  think  that  whilst,  on  the  one  hand,  it  is  the  duty 
of  the  Court  to  protect  shareholders  by  carefully  seeing 
that  all  the  provisions  of  the  Charter  or  Act  of  Incorpora- 
tion are  observed,  on  the  other  hand,  it  is  not  their  duty 
— ^the  initiation  of  the  matter  having  been  legitimate— to 
interfere  with  the  exercise  of  a  proper  discretion  on  the 
part  of  the  directory  respecting  either  the  management  of 
securities,  given  in  due  course  by  a  customer  to  the  bank, 
or  the  mode  by  which  those  securities  are  to  be  rendered 
most  available.  We  think  the  Royal  Bank  of  India  Case,  to 
which  we  were  referred,  especially  the  judgment  of  the 
Lords  Justices  on  appeal,  although  it  does  not  expressly 
lay  down,  yet  fully  supports  this  view  of  the  case.    The 
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Lord  Justice  Sdwyn  is  thus  reported : — "  If  it  is  once 
established  that  it  was  within  the  authority  of  the  directors 
to  lend  monej  upon  the  security  of  shares,  it  necessarily 
follows  that  anything  which  was  a  prudent  act  for  them  to 
do  with  a  view  to  obtaining  the  benefit  of  such  security, 
was  equally  within  the  scope  of  their  authority ;"  and  the 
Lord  Justice  (xiffard — "  Yet  a  banker  is  authorised  to  lend 
upon  securities  of  that  description,  and  he  is  authorised  to 
take  every  rational  course  for  the  purpose  of  making  his 
securities  good  and  available."  We  think  this  objection 
also  is  not  tenable.  Want  of  parties  was  alluded  to  in 
the  judgment,  but  none  were  specified,  and  the  objection 
was  not  mentioned  during  the  argument  on  appeal.  We 
proceed  therefore  to  consider  the  case  itself,  which,  so 
hi  as  the  merits  are  concerned,  is  attended  with  rather 
peculiar  circumstances. 


1869. 

Habrison 

Smith. 


Judgment  on 
Appecd. 


In  March,  1867,  an  application  for  a  lease  of ''  the  claim," 
as  it  is  termed,  to  a  person  named  Schlednger  was  made, 
ostensibly  on  behalf  of  the  Golden  Gate  Company.  On 
the  6th  April  the  Defendant  wrote  to  Scklesinger  respecting 
his  (the  Defendant's)  then  intended  opposition  to  this 
lease,  stating  in  effect  that  the  application  was  made  in 
order  to  evade  working  the  ground.  It  should  be  men- 
tioned that  as  lessees^  the  shareholders  would  avoid  any 
risk  of  forfeiture,  to  which  as  licencees  they  might  be 
sabjected  for  non-compliance  with  the  by-laws,  requiring 
claims  to  be  regularly  worked.  The  Defendant  in  this 
letter  avowed  his  intention  of  enforcing  a  forfeiture  if  the 
claim  was  not  worked,  this  forfeiture  being  for  the  benefit 
of  those  shareholders  who  were  willing  to  contribute  the 
expenses  of  working.  On  the  20th  of  April,  as  a  matter 
of  caution,  he  gave  notice  of  having  ceased  to  act  as  a 
director,  for  he  had  not  at  any  time  been  appointed  to  the 
office;  and  on  the  23rd  he  commenced  proceedings  by 
plaint  in  the  Warden's  Court  to  have  the  claim  declared 
forfeited  for  a  breach  of  the  bylaws.     On  the  27  th  of  May 
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1869.         the  plaint  was  heard  and  dismissed ;  and  on  the  same  daj 

HASBiBoir      the  Defendant,  having  met  the  hranch  manager  of  the 

Smith         hank   and  a   shareholder  in   each  company,  signed  the 

document  of  that  date ;    notice   of  appeal   against  the 

Appeal.  Warden's  decision  having  been  given  within  four  days 
afterwards.  On  the  14th  of  June  a  letter,  purporting  to 
be  an  undertaking  by  the  general  manager  of  the  bank  to 
see  all  costs  and  expenses  on  the  shares  duly  paid,  was 
sent  to  the  manager  of  the  mine.  On  the  15th  unsigned 
scrip  of  sixty  shares,  accompanied  by  a  blank  transfer,  was 
sent  to  the  Defendant  in  pursuance  of  the  proposed  agree- 
ment of  the  27th  May;  and  on  the  25th  of  June  a  receipt 
was  written  by  the  Defendant  on  the  letter  enclosing  the 
scrip.  On  the  next  day  (the  36th)  a  document  was  signed 
by  the  Defendant ;  it  was  sent  by  him  to  the  manager  of 
the  claim,  undertaking  inter  alia  to  assign  the  shares  as 
therein  specified  in  the  event  of  his  forfeiture  complaint 
being  upheld  on  appeal,  such  assignment  being  to  all  the 
shareholders  except  the  bank. 

On  the  31st  of  July  the  appeal  was  heard  and  a  case 
reserved.  On  the  2nd  of  March  following  the  points 
reserved  were  answered  substantially  in  favour  of  the 
Defendant.  On  the  8rd  of  March  he  wrote  in  effect 
renewing  his  offer  of  the  26th  June  to  all  the  shareholders 
except  the  bank.  On  the  11th  of  March  those  share- 
holders accepted  the  offer,  and  on  the  26th  the  appeal  was 
allowed — no  one  appearing  in  opposition.  The  document 
of  the  27th  of  May,  taken  in  connexion  with  the  acts  of 
the  parties,  causes  no  small  difficulty  in  this  case.  It  is  a 
proposal  by  the  Defendant,  which,  if  accepted,  would  have 
been  an  agreement  between  him,  the  bank,  and  the  two 
companies.  From  the  subsequent  acts  of  some  of  these 
four  parties,  this  document  appears  to  have  been  treated 
as  if  the  consideration  was  divisible  and  might  have  been 
apportioned — the  eighty  shares  as  a  consideration  for  the 
amalgamation — the  guarantee  or  undertaking  by  the  bank 
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as  a  consideration  for  abandoning  the  appeal  against  the         ^^^- 
dismissal  of  the  plaint  to  enforce  a  forfeiture.     But  the      Habbisok 
tenns  of  the  writing  itself  scarcelj  support  such  a  con-        g  ^' » 

Btruetion.     The  acceptance  of  this  agreement  by  the  bank         

was  delayed  for  apparently  an  unreasonable  time,  and  for       J!^aL^ 

this  delay  no  explanation  has  been  offered ;  the  acceptance 

was  ultimately  conveyed   in  a  letter  addressed    to  the 

manager  of  the  mine.    We  concur  in  the  decision  as  to 

the  non-admissibility  as  primary  evidence  of  a  press  copy 

in  the  hands  of  a  stranger ;  but  the  fact  of  an  undertaking 

of  some  kind  having  been  given  seems  to  be  admitted  by 

the  Defendant's  letter  of  the  15th  July. 

By  this  letter  the  Defendant  does  not  object  to  the 
undertaking  on  account  of  the  delay  which  had  been 
allowed  to  occur,  but  to  the  form  of  the  undertaking  itself, 
as  it  was  signed  only  by  the  general  manager,  to  his  (the 
defendant's)  not  having  possession  of  the  orginal,  and  to 
the  shares  having  been  transferred  to  trustees  for  the 
bank.  The  objection  as  regards  form  is  no  doubt  of  some 
weight ;  but  according  to  our  view  of  the  case,  in  consider- 
iog  the  second  objection,  the  lending  money  on  these 
shares  as  a  security  was  part  of  legitimate  banking  busi- 
ness, and  if  so,  the  bank  as  mortgagee  in  possession,  might 
reasonably  be  expected  to  have  to  pay  calls  in  order  to 
prevent  forfeitures  or  other  hostile  proceedings.  With 
such  matters  the  general  manager  ought,  wo  presume,  to 
have  power  to  deal.  The  objection  at  most  is  one  rather 
of  form  than  substance,  for  practically  it  can  scarcely  be 
supposed  that  the  bank  would  have  dishonoured  an  under- 
taking of  their  general  manager  for  such  an  object. 

We  think  the  letter  embodying  this  undertaking  was 
properly  addressed  to  the  manager  of  the  mine,  and 
not  to  the  Defendant  The  Defendant's  grievance  was 
a  grievance  to  him  as  a  shareholder,  not  to  him  indi- 
vidually.    It  consisted    in   the  mine  being  allowed    to 
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remain  unworked,  because,  as  he  contends,  some  of  the 
other  shareholders  would  not  contribute  their  proportion 
of  expenses.  The  agreement  to  pay  those  expenses 
was  of  benefit  to  the  general  body  of  shareholders.  The 
undertaking  must  have  been  enforced  by  the  manager 
on  behalf  of  that  body,  not  by  any  one  individaal 
shareholder.  The  giving  the  undertaking  at  the  reqaest 
of  the  Defendant  might  form  a  sufficient  consideration 
to  sustain  a  promise  by  him,  but  given  in  pursuance 
of  the  document  of  the  97th  May,  it  was  properlj 
addressed,  we  repeat,  to  the  manager.  We  cannot  see 
how  the  Defendant  was  prejudicially  affected  by  a  trans- 
fer of  the  shares  to  trustees  for  the  bank ;  he  asked  for 
and  would  have  been  satisfied,  we  must  take  it,  with  a 
guarantee  from  the  bank.  The  scrip  only  for  these 
shares  was  then  in  the  possession  of  the  bank;  the 
equity  of  redemption  was  in  Eisenstaedter^s  trustees.  If 
the  bank  were  shareholders,  the  guarantee  was  un- 
necessary. 


Apart  from  the  technical  objection  as  to  necessity  for  the 
bank  seal,  the  Defendant  was,  to  say  the  least,  in  no  worse 
position  by  the  shares  having  been  transferred  to  trustees  for 
the  bank  than  he  was  before  they  had  been  so  transferred. 
If  the  guarantee  was  valid,  it  was  comparatively  immaterial 
in  whose  name  the  shares  stood.     In  fact,  as  the  trustees  of 
Eisengtaedter's  estate  would  scarcely  be  liable  for  calls,  the 
Defendant's  position  was  rather  improved  by  the  transfer; 
so  that  the  objections  are  really  resolvable  into  delay, 
which  was  not  taken,  and  into  the  absence  of  the  corporate 
seal,  which  we  are  disposed  to  think  is  not  sustainable. 
The  Defendant's  letter  of  the  16th  July  may,  perhaps,  be 
regarded  as  a  rescinder  of  the  contract  so  far  as  the  bank 
is  concerned,  although  no  reference  is  made  in  it  to  the 
subject  of  the  Defendant's  conversation  with  the  branch 
manager ;   but  it  certainly  does  not,  in  our  opinion,  treat 
the  proposed  amalgamation  as  at  an  end. 
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On  the  d5th  June  the  Defendant  signed  a  receipt  for 
the  scrip  which  had  heen  forwarded  on  the  15th.  The 
Defendant  held  100  shares  in  the  Gulden  Gate  Company, 
and  these  100,  with  the  sixty,  the  scrip  of  which  had  been 
thus  forwarded,  amounted  together,  as  we  understand,  to 
the  equivalent  for  the  eighty  shares  in  the  amalgamated 
company,  as  mentioned  in  the  proposal  of  27th  May.  On 
the  day  after  signing  that  receipt,  the  Defendant  wrote 
the  document  of  the  26th  June,  undertaking  to  carry  out 
the  proposed  amalgamation  under  any  terms — whether  he 
succeeded  in  his  forfeiture  complaint  or  not.  If  he  did 
succeed,  it  may,  perhaps,  be  put  that  the  allotment  of 
shares,  as  he  proposed  in  that  document,  formed  a  con- 
sideration for  the  proposal ;  but  if  he  did  not  succeed,  it 
is  difficult  to  discover  what  was  to  form  the  consideration 
for  this  proposed  amalgamation.  If  the  offer  of  the  37th 
May  was  still  in  force,  the  document  of  26th  June  was 
nnDecessary ;  if  it  was  not  in  force,  it  does  not  appear  why 
the  scrip  for  sixty  shares  was  retained.  Their  retention 
shewed  that  no  rescinder  of  the  proposal  of  27th  May  was 
intended;  no  reference  is  made  to  these  shares  in  the 
document  of  26th  June ;  they  could  have  formed,  there- 
fore, no  consideration  for  that  proposal.  At  a  period  sub- 
sequent to  the  15th  July,  as  we  understand,  these  scrip 
were  voluntarily,  the  Defendant  states,  returned  by  him  to 
the  purchaser  from  Mr.  Hogarth,  Mr.  Hogarth  having  been 
the  shareholder  who,  anxious  to  bring  about  the  amalga- 
mation, had  caused  the  shares  to  be  forwarded  to  the  Defend- 
ant ;  but  there  is  no  doubt  that  ultimately  the  Defendant, 
exclusive  altogether  of  the  shares  held  by  the  bank  in  the 
Golden  Gate  Company,  did  receive  and  retain  these  eighty 
shares  in  the  amalgamated  company.  He  contends  that  this 
is  a  separate  matter,  and  not  to  be  mingled  with  the  original 
offer  of  the  27th  May,  but  we  cannot  so  regard  it.  The 
retention  of  the  sixty  shares,  forwarded  as  they  were,  is 
evidence  against  him,  in  our  opinion,  that  the  offer  of  27th 
Uay  was  accepted  by  the  companies,  and  acted  on  by  him. 

W.  w.  *  a'b.      TOL.  TI. — EQ.  Q 
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The  question,  therefore,  remains  whether  it  was  com- 
petent for  the  Defendant  to  have  received  and  retained 
part  of  the  consideration  under  this  agreement,  and  yet 
decline  to  receive  the  remainder ;  in  fact,  hold  the  agree- 
ment in  force  as  to  one  part,  and  not  in  force  as  to  all  the 
other  parts  ?  This  question,  however,  does  not  decide  the 
case ;  for  supposing  it  to  be  answered  in  the  affirmative,  it 
must  still  be  determined  whether,  though  the  bank  had 
committed  a  breach  of  that  agreement,  the  Defendant  was 
justified  not  merely  in  pursuing  the  course  he  did,  but 
also  in  adopting  the  means  he  used  to  gain  his  object; 
namely,  the  obtaining  a  forfeiture  of  the  mine,  and  forcing 
the  bank  out,  because  they  did  not  contribute  to  the  work- 
ing as  he  thought  they  ought  to  have  done. 


We  cannot  say  that  any  principle  of  equity  is  actually 
violated  by  one  of  several  shareholders  endeavouring  to 
forfeit  for  his  own  personal  benefit  a  mine,  the  working 
whereof  formed  the  subject  matter  of  the  association,  bat 
a  shareholder  ought  in  that,  as  in  all  other  acts,  to  treat 
all  his  co-shareholders  alike,  whether  that  treatment  be 
amicable  or  hostile.  He  cannot  be  permitted  to  deal  with 
one  shareholder  as  if  he  was  still  his  partner  in  the  under- 
taking, and  another  as  if  he  was  not.  Now,  throughout 
the  whole  transaction,  the  Defendant  appears  to  have  con- 
sidered himself  justified  in  acting  differently  towards  the 
bank  and  all  his  other  co-shareholders.  Commencing 
with  his  letter  of  the  6th  April,  1867,  to  the  manager 
Scott,  continued  by  the  document  26th  June  in  the  same 
year,  it  terminates  in  the  offer  repeated  by  his  letter  of  the 
Srd  March,  1868.  The  offer  of  26th  June  was  made 
whilst  the  proposal  of  27th  May  was  pending,  and  the 
day  after  the  Defendant  had  admitted  the  receipt  of  sixty 
shares  in  acceptance  and  part  performance  by  the  com- 
panies of  that  proposal.  It  may  be  urged  that  this 
apparently  sudden  change  of  purpose  can  be  excused  on 
the  supposition  that  the  bank  was  the  only  shareholder 
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against  whom  the  Defendant  was  acting ;  but  if  so,  apart 
from  everj  other  objection,  the  bank,  in  common  justice, 
ought  to  have  been  apprised  of  the  change  in  the 
Defendant's   views. 

In  March,  1868,  immediately  after  the  decision  of  the 
Chief  Judge  of  the  Court  of  Mines,  the  Defendant 
repeated  the  offer  of  the  /26th  June  previous.  If  that 
offer  was  still  existing,  the  necessity  for  this  renewal  is 
not  very  apparent.  It  seems  difficult  to  discover  any 
reason  for  not  waiting  until  the  ultimate  decision  of  the 
Court  of  Mines  had  been  pronounced  on  the  35  th  of  the 
same  month,  unless  it  was  intended  to  influence  in  some 
degree  the  acts  of  the  shareholders  to  whom  the  proposal 
was  mada  It  is  urged  that  these  proposals  were  made 
openly,  and  that  the  Defendant's  intentions  were  never 
concealed.  It  is  possible  that  may  have  been  so,  and  from 
the  evidence  we  think  it  was ;  but  that  does  not,  in  our 
opinion,  justify  the  act.  Whether  done  secretly  or  openly, 
it  is  still  an  offer  made  to  the  advantage  of  some,  and 
to  the  prejudice  of  others,  of  the  shareholders,  and 
calculated,  therefore,  to  produce  an  unfair  effect. 


1869. 


jMdgmetdon 
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It  was  also  urged  that  the  acts  of  the  shareholders  in  no 
way  affected  the  ultimate  decision  of  the  case,  and  that  the 
bank  was  afforded  every  opportunity  of  advancing  any 
objections  against  the  forfeiture.  We  question  whether 
that  is  so,  especially  as  the  Defendant's  last  proposal,  of 
2nd  March,  1868,  was  accepted  on  the  11th.  despite  the 
protest  of  the  bank;  but  we  cannot  discover  how  this, 
even  if  it  were  so,  lessens  the  force  of  the  objection. 
The  Plaintiffs  assert,  and  we  think  properly,  that  the 
Defendant's  acts  amounted  to  a  sale  of  the  Golden  Gate 
Company  to  the  Al  Company,  the  consideration  for  the 
sale  consisting  in  the  shares  which  he  retained  being 
allotted  to  him,  and  the  other  shares  to  the  shareholders 
in  the  former  company  as  he  specified,  and  the  bargain 
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for  this  sale  was  brought  about  by  unfair  means.  The 
fact  that  the  forfeiture  would  have  been  decreed  without 
the  use  of  these  means  does  not  justify  their  use.  The 
unfairness  or  impropriety  of  the  means  used  does  not 
depend  on  the  result.  Even  in  ordinary  sports,  dod- 
observance  of  the  rules  disqualifies  a  competitor,  and  if 
successful  he  is  deprived  of  the  prize,  although  beyond  all 
doubt  he  would  have  won  if  he  had  observed  the  rules. 
No  principle  of  equity  is  better  established,  than  that  pro- 
hibiting the  use  of  unfair  inducements,  leading  to  the 
entering  into  a  contract.  Such  an  agreement  is,  in 
equity,  deemed  corrupt,  and  cannot  be  sustained. 


The  Defendant  might  possibly  have  succeeded  in 
obtaining  this  forfeiture  without  having  written  any  one 
of  the  three  documents  mentioned ;  his  writing  the  third 
at  the  last  moment  before  the  final  decision  was  pro- 
nounced does,  unexplained,  suggest  that  he  thought  it 
was  of  use,  or  he  would  not  have  used  it.  That  offer  was 
formally  accepted,  and  the  application  for  forfeiture  was 
not  opposed.  It  may  be  that  the  Defendant  laboured 
under  an  impression  that  the  conduct  of  the  bank  towards 
him,  was  sufficient  to  warrant  his  acting  as  he  did ;  and 
that  in  this  case  the  end  justified  the  means.  But  we 
cannot  accept  that  as  an  excuse.  The  facts  remain  that 
an  offer  was  made  to  all  the  shareholders  except  the  bank ; 
that  that  offer  was  calculated  to  induce  those  shareholders 
to  withdraw  all  opposition ;  was  accepted ;  was  acted  on ; 
no  opposition  was  offered  ;  and  the  Defendant  received  all 
the  benefit  of  the  shares  formerly  held  by  the  bank.  No 
contract  made  in  such  a  way  can  be  allowed  to  stand  In  a 
Court  of  Equity. 


We  think  the  Plaintiffs  entitled  to  the  relief  prayed, 
but  we  cannot  approve  of  their  conduct  throughout 
The  Defendant  preferred,  in  our  opinion,  a  reason- 
able request,  and  was  actuated  in  so  doing,  so  iar  as 
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we  can  discover,  by  no  other  desire  than  to  get  the  mine         ^^^' 
worked.     This  request  was  not  at  last  acceded  to,  or  if     HAsiuBoir 
acceded  to,  it  was  not  communicated  to  the  Defendant,  ** 

and  an  unexplained  delay  followed.      We  ought  not  to         

allow  the  Plaintiffs  their  costs  of  a  suit  which  we  cannot  ''*^^.*^ 
bat  think  would  not  have  been  necessary  if  more  prompt- 
ness had  been  evinced  in  complying  with  a  fair  demand. 
We  allow  the  appeal ;  and  as  the  Appellants  have,  in  our 
Tiew  of  the  case,  been  successful,  we  feel  bound,  according 
to  the  principles  by  which  we  have  been  hitherto  guided, 
and  in  the  absence  of  any  exceptional  circumstances,  to 
allow  them  their  costs.  The  decree  will  be  as  prayed,  with* 
out  costs ;  but  the  Defendant  must  necessarily  have  been 
subjected  to  expenses  in  working  the  mine,  in  order  to 
prevent  a  forfeiture,  between  the  times  of  the  dismissal  of 
the  plaint  in  the  Warden's  Court  and  of  the  allowance  of 
the  appeal  in  the  Court  of  Mines.  These  expenses  he 
has  not,  so  far  as  we  can  discover,  been  reimbursed.  We 
think,  in  addition  to  the  calls  and  expenses  on  shares, 
which  the  Plaintiffs  offer  to  pay,  the  Defendant  should 
also  be  allowed  all  such  first-mentioned  expenses  as  he 
has  actually  incurred  and  has  not  been  reimbursed.  So 
fitf  the  decree  would  vary  from  the  appeal.  Appeal 
allowed,  with  costs.  Decree  as  prayed,  with  above  addi- 
tions,  without  costs.  Leave  to  apply  reserved.  Deposit 
to  be  returned. 
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b:.  4"  Co., 

brandy  mana 
fecturers, 
exported  to 
Victoria  their 
brandy  in 
bulk  and  also 
in  bottle,  the 


HENNESST  v.  WHITE. 

iYLOTION  for  an  injunction  to  restrain  the  sale  of 
brandy  in  bottle,  got  up  for  sale  so  as  to  resemble  brandy 
bottled  by  the  Plaintiffs. 


qnality  to, 
and  with  a 
diiitinctiye 
flavouring 
from,  the 
former.     W. 
purchased 
K.  4-  Co.'f 
bulk  brandy, 
and  bottled 
and  sold  it  in 
bottles  with 
corks,  cap- 
sules, and 


The  Bill  alleged  that  the  Plaintiffs,  carrying  on  business 

in  partnership  as  brandy  merchants,  at  Cognac  in  France, 

latter  being  of  under  the  style  of  Hennessy  4-  Co.,  had  acquired  a  high 
superior  ,/  *f 

reputation  for  their  brandy  in  different  parts  of  the  world, 
and  in  Victoria.  That  they  sold  their  brandy  in  cask 
and  in  bottle,  and  that  the  character  and  quality  of  their 
brandy  in  bottle  were  and  had  always  been  different  from 
and  superior  to  those  of  their  brandy  sold  in  cask.  That 
they  used  as  their  trade  marks  for  brandy  bottled  by  them 
labels,  corks,  and  capsules,  bearing  certain  distinctive 
designs  and  words  set  out  in  the  bill.  That  the 
Defendant  bought  the  Plaintiffs'  cask  brandy  and  other 
labels,  colour-  and  inferior  brandy,  and  in  the  course  of  his  business 

ably  imitating 

those  of  M.  <f  bottled  it  off  for  sale  in  bottles  similar  to  the  Plain tifiis'. 

biiind^^^but  ^^^^  *®  ^  ®^™®  ®^  ^®  brandy  so  bottled,  the  Plaintiffs' 

with  the  labels,  corks,  and  capsules,  were  exactly  imitated ;  and 

smainetters  ^  ^  some,  colourably  imitated  (in   the  manner  stated 

at  the  bottom  below).     That  the  imitation  was  fraudulent,  for  the  pur- 

the  words  P^^^  ^^  selling,  or  for  re-sale,  as  the  Plaintiffs'  bottled 

'^oj^^edby  brandy,    brandy   which    was   not   the    Plaintiffs'    bottled 

ffeld,  hy  brandy.     That  the  Defendant  had  effected  large  sales 

the  foil  Court,  of  the    brandy   bottled   by   him,   and  thus   injured  the 

atnrmmg  f  ^  «r 

MolesworthJ.,  Plaintiffs  by  diminishing  the  sale  of  their  bottled  brandy 
weV     tW  d     ^^^  lowering  its  character  in  the  market. 

to  an  injuuc- 

JT.  from  sell-        There  was  no  evidence  to  sustain  the  alleged  exact  imita- 

ingthebrandy  ^ion.     As  to  the  other  class  of  imitation,  as  to  which  the 
m  bottles  with 

labels,  &c.,  so 

colourably  imitating  the  Plaintifb*.    Farina  v.  Siloerlock  distinguished. 

Per  Molesworth  J. :    The  imitation  of  the  Plaintiffs'  brand  on  the  corks  was  strong 
evidence  of  an  intention  to  represent  the  article  as  ^.  4*  Oo***  bottled  brandy. 
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injunction  was  sought,  the  resemhlances  and  differences 
were  as  follow : — The  bottles  and  contents  were  apparently 
the  same.  The  labels  were  the  same  in  shape,  colour,  and 
design,  except  that  a  spread  eagle  in  the  Defendant's  was 
substituted  for  an  arm  holding  a  battle-axe  in  the  Plaintiffs'. 
The  lettering  of  the  labels  was  the  same  in  character,  but 
instead  of  "  Jm.  Henneasy  d  Co,^  Cognac,"  was  "  Jas, 
Hentussy  4r  Go's  Cognac ; "  and  the  words  ''  Registered 
at  804  Stationers'  Hall,"  printed  in  small  type  at  foot  of 
Plaintifib'  labels,  were  omitted  from  the  Defendant's  ;  and 
under  the  word  **  Cognac  "  in  the  Defendant's  label,  and 
not  in  a  prominent  position,  were  the  words  **  Bottled  by 
r.  ^  W.  White,  Melbourne,"  printed  in  small  type.  The 
Plaintiffs'  capsules  had  an  amber-coloured  rim,  which 
the  Defendant's  had  not;  the  Plaintiffs'  capsules  were 
also  stamped  with  the  battle-axe  and  the  words  *' Jas. 
Eenmsty  d  Co,"  and  the  Defendant's  capsules  with  the 
spread  eagle  and  the  words  "  Jas.  Hennessy  4r  Co.'s  Cognac." 
The  Plaintiffs'  corks  were  stamped  "  Jas.  Hennessy  d  Co," 
with  a  small  star  beneath  ;  the  Defendant's  "  Jas.  Hennessy 
d  Co.'s  Cognac,"  but  without  any  star ;  and  the  stamps 
on  both  corks,  could  be  seen  through  the  necks  of  the 
bottles. 


1869. 

HsimBSBT 
V. 

Whitb. 


statement. 


Mr.  J.  W.  Stephen,  Mr.  T.  A'Beckett,  and  Mr.  Cock,  for  the 
motion.  There  is  a  colourable  imitation  of  the  label  as  a 
whole,  and  an  exact  imitation  in  most  of  its  details.  The 
use  of  the  Plaintiffs'  names  on  the  Defendants'  corks  and 
capsules,  is  a  pretence  that  the  Plaintiffs  are  the  bottlers. 
The  words  "  Bottled  by  T.  ^  W.  While  "  are  so  printed  as 
to  escape  observation,  and  if  observed  would  induce  the 
misconception  that  they  were  authorised  to  bottle  for  the 
Plaintiffs.  There  is  a  clear  attempt  to  deceive,  and  the 
Defendant  cannot  be  heard  to  say  that  the  attempt  is  un- 
likely to  succeed.  The  resemblance  need  not  be  of  such 
a  character  that  the  genuine  article  cannot  be  easily  dis- 
tinguished from  the  imitation  when  compared  with  it: 


Arywment. 
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Seixo  V,  Provezende  («).  The  use  of  only  part  of  a  trade- 
mark will  be  prevented  :  Brakam  v.  Bustard  (t).  It  is  not 
necessary  to  prove  actual  deception,  nor  that  purchasers 
from  the  Defendant  are  deceived,  if  they  are  enabled  to 
deceive  others :  Eddsten  v,  Eddsten  {v).  It  is  no  answer  to 
say  that  none  but  incautious  persons  can  be  deceived: 
Olenny  v.  Smith  {w).  In  Farina  v.  Silverlock  (x)  an  injunction 
was  refused  to  restrain  the  sale  of  labels  for  Eau  do 
Cologne,  which  were  exact  imitations  of  the  Plaintiff's 
label,  but  the  ground  of  refusal  was  that  the  intended  use 
was  for  the  Plaintiff's  Eau  de  Cologne,  and  that  con- 
sequently no  misrepresentation  could  be  made.  Here  the 
labels  are  not  used  for  the  Plaintiffs'  bottled  brandy,  bat 
for  their  cask  brandy,  which  is  for  trade  purposes  an 
essentially  different  spirit,  and  the  principle  of  Farina  p, 
Silverlock  does  not  apply. 


Mr.  Lawes  and  Mr.  Webb  for  the  Defendant.  We  rely 
on  Farina  v,  Silverlock  The  Defendant  sells  the  Plaintifis' 
brandy,  and  is  entitled  to  say  so  by  his  labels,  corks,  and 
capsules.  All  chance  of  misconception  is  removed  by 
stating  on  the  label  that  the  brandy  is  bottled  in 
Melbourne  by  the  Defendant.  The  battle-axe  is  the 
Plaintiffs'  distinctive  trade  mark,  and  it  has  not  been 
adopted.  There  is  no  evidence  of  deception,  and  the 
differences  are  such  as  to  prevent  it :  Leather  Cloth  Com- 
pany V,  American  Cloth  Company  [y),  Woolam  v.  RateUf  (z)* 
Any  purchaser  aware  of  the  alleged  difference  between  the 
Plaintiffs'  cask  and  bottled  brandy,  and  wishing  to  buy  the 
bottled  brandy,  would  examine  the  bottle,  and  see  that  the 
Defendant  states  the  brandy  to  be  of  his  own  bottling,  and 
that  the  spread  eagle  is  substituted  for  the  battle-axa  A 
purchaser  unaware  of  the  distinction,  and  merely  wishing 


(#)  1  L.  R.,  Ch.,  Ap.,  192. 

(t)  1  H.  &  M.,  447. 

(o)  1  De  0.  J.  k  S.,  185. 

(w)  2  Dr.  &  Sm.,  476. 


(of)   6  De  G.  M.  k  G.,  214. 
iv)   88  L.  J.,  Ch.,  199. 
(c)    1  H.  &  M.,  259. 
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to  bnj  Hmnessi^s  brandy,  would  get  what  he  wanted  and 
would  not  be  deceived. 

No  reply  was  called  for. 

Mb.  Jitbticb  Molbbwobth: — 
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In  this  case  an  application  is  made  to  restrain  the  ase 
of  particular  labels.  The  labels  are,  when  compared  one 
with  the  other,  so  dissimilar  that  nobody  who  thought  of 
comparing  them  could  be  deceived.  With  regard  to  the 
battle-axe  and  the  eagle,  and  also  as  to  some  small  letters 
hardly  readable  from  the  opposite  side  of  the  bar  of  a 
public  house,  there  are  dissimilarities.  But  as  to  the  shape 
and  character  of  the  letters  ''  Jos,  Hennesty  d  Coh  Cognac," 
and  the  size  and  shape  of  the  label  and  circumference  of 
vine  leaves,  there  is  a  striking  similarity.  There  is  no 
affidavit  on  behalf  of  the  Defendant  that  these  similarities 
are  accidental,  or  that  they  were  not  done  with  the  express 
design  of  the  one  article  being  mistaken  for  the  other ; 
aud  I  think,  according  to  the  authorities,  that  an  intention 
to  produce  a  mistake  is  sufficient  to  warrant  the  inter- 
ference of  this  Court  by  injunction.  According  to  the 
authorities  also,  it  is  not  necessary  that  the  intention 
should  be  to  deceive  persons  who  carefully  examine.  It 
is  enough  that  there  are  a  class  of  customers  who  examine 
80  carelessly  that  they  would  be  deceived  by  the  resem- 
blance between  the  two.  Very  likely  Messrs.  WKiu  do  not 
attempt  to  impose  upon  anybody  with  whom  they  are  in 
direct  privity,  but  it  is  enough  to  sustain  an  injunction 
if  the  labels  are  framed  with  the  intention  of  being  ulti- 
mately employed  so  as  to  produce  deception  ;  and  I  think 
80  much  studious  correspondence  would  not  have  occurred 
without  that  object. 

The  defence  is  that  the  article  sold  is  really  Hennsssy  d 
Co,*$  Cognac  brandy.   Then  comes  a  point  not  raised  in  any 
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of  the  previons  cases,  and  which  I  haye  to  deal  with  on  first 
impression,  whether  a  manufacturer  may  not  manufacture 
first,  second  and  third  class  articles,  and  whether  he  has 
not  a  right  to  be  protected  against  purchasers  of  the  second 
class  article,  passing  that  off  as  though  it  was  the  first  class 
article.  There  is  an  affidavit  here  that  the  brandj  bottled 
by  the  Plaintiffs  is  of  a  certain  age,  and  that  something  is 
put  into  it  as  a  trade  secret,  and  that  is  not  answered. 
There  is  also  a  matter  which  strikes  yery  strongly  upon 
my  mind,  as  shewing  an  intention  to  produce  an  impres- 
sion upon  the  purchasers  of  this  article,  that  it  is  Hennesttft 
bottled  brandy,  namely,  the  brand  on  the  inside  of  the 
corks.  We  all  know  that  this  is  looked  upon  by  persons 
drinking  different  articles,  as  very  strong  evidence  that  the 
article  is  actually  bottled  by  the  person  whose  name  is 
upon  the  cork.  It  is  very  common  with  Champagne  and 
other  wines,  to  look  at  the  brand  on  the  cork  as  a  kind  of 
identification  of  the  manufacturer  having  bottled  it.  I 
think  a  new  feature  which  has  not  been  present  in  a.Dy 
other  case,  and  is  therefore  not  touched  by  the  language 
of  the  other  cases,  is  one  which  I  ought  to  act  upon  here ; 
that  is,  that  the  makers  of  articles  of  different  qualities  are 
entitled  to  brand  their  best  article  in  a  particular  way, 
to  shew  the  superior  value  they  put  upon  it.  If  persons 
wish  to  purchase  Hennessy's  Cognac  and  bottle  it,  and 
sell  it  as  such,  let  them  do  so ;  but  let  them  do  it  upon 
their  own  credit  as  the  bottlers,  asserting  that  it  is 
Henneasy's  Cognac.  I  should  bow  of  course  to  the  decision 
in  Farina  v.  Silverlock,  but  I  should,  except  as  against  such 
high  authority,  be  very  much  disposed  to  question  the 
opinion  expressed  in  that  case.  I  put  this  case  upon  the 
particular  ground  that  an  article  of  Hennesty  d  Co'i 
manufacture  of  a  higher  quality  has  had  a  particular 
mark  used  for  it,  and  that  the  Defendant's  bi-and  is  an 
attempt  to  deceive,  probably  not  the  direct  purchaser 
of  the  article,  but  the  ultimate  consumer.  The  costs  of 
this  motion  will  be  costs  in  the  cause. 
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From  this  judgment  the  Defendant  now  appealed  to  the  1^9- 

full  Court  (a),  Hbnnib8T 

V. 

Whitb. 

Mr.  FeUoiDSy  Mr.  Lowes,  and  Mr.  Webh  for  the  Appellant.  

Ma^  11*  12. 

Mr.  J.  IF.  Stsphm,  Mr.  T.  A^Beckett,  and  Mr.  Cocfc  for  the       -ippeoZ. 
Respondents. 

The  following  authorities  were  referred  to  in  addition 
to  the  cases  cited  in  the  Court  helow  : — Williams  v. 
Otboms  (b),  Taylor  v.  Taylor  (c),  Burgess  v,  HiUs  {d),  Cariier  v, 
Carlisle  (e),  Moet  v.  Couston  (/). 

Cur.  adv,  vult. 


The  Chief  Justice  read  the  judgment  of  the  Court    September  2. 

as  follows : —  t  ^     Z^  ^ 

Judgment  <m 

Appeal, 

The  Respondents  are  merchants  trading  in  the  distilla^ 
tion  and  manufacture  of  brandy,  at  Cognac  in  France,  as 
"  Jas.  Hennessy  ^  Co"  Large  consignments  of  their  brandy, 
both  in  bulk  and  bottled,  were  annually  sent  to  their  agents 
in  Victoria — that  in  bottle  being  of  a  superior  quality  to 
that  in  bulk,  and  containing  a  flavouring  put  only  into  it. 
This  flavouring  was  the  firm's,  or  a  trade  secret.  On  each 
bottle  there  was  a  rectangular  label,  bearing  the  name  of  the 
firm  in  gold  letters  on  a  white  ground,  encircled  with  a 
wreath  of  vine-leaves  and  grapes,  and  surmounted  with  an 
arm  bearing  a  battle-axe,  all  in  gold.  The  corks,  as  well  as 
a  metal  capsule  placed  on  each  bottle,  also  bore  the  name 
of  the  firm.  The  Appellant  bottled  and  sold  in  Melbourne 
the  Respondents*  bulk  brandy — the  bottles,  labels,  corks, 
and  capsules  corresponding  in  most  respects  with  those  of 
the  Respondents.    There  were  some  trifling  dissimilarities^ 

(a)    Coram,  StaweU,  C.  J.,  Barry,  J.,  and  WiUiamt,  J. 
(6)    18  L.  T.,  N.S.,  498.  (d)    26  Beav.,  244. 

(c)    10   Hare,    475  ;    S.    C,  (e)    81  /i.,  292. 

23  L.  J.,  Chy.,  226.  (/)   33  lb.,  578. 
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^^^'  ^  the  principal  being  the  sabstitution  of  a  spread  eagle 
for  the  arm  and  battle-axe,  the  addition  of  the  letter  "s" 
after  the  firm's  name  in  exactly  the  same  letters ;  and  in 

small  characters  at  the  bottom  of  the  label  the  words 

j^^^  "  Bottled  by  WhxU  ^  Cor  The  suit  was  instituted  for  an 
injunction  and  account ;  and  on  application  for  the  injunc- 
tion, the  answering  affidavits  admitted  substantially  these 
facts^-one  of  the  deponents  asserting  that  the  brandy 
bottled  by  the  Appellant  was  equal  in  quality  to  that 
bottled  by  the  Respondents.  An  order  was  made  granting 
the  injunction,  and  against  that  order  the  present  appeal 
was  made. 

Had  the  brandy  bottled  by  the  Appellant  not  been 
manufactured  by  the  Respondents,  he  must,  we  think, 
have  been  compelled  to  admit  he  was  infringing  the 
established  rule,  recognised  in  the  judgment  in  Ferr^  v. 
True/it  (g) — ''That  a  man  is  not  to  sell  his  own  goods  under 
the  pretence  that  they  are  the  goods  of  another." — "  He 
cannot,  therefore,"  it  is  observed  in  the  same  judgment, 
**  be  allowed  to  use  names,  marks,  or  other  indicisB,  bj 
which  he  may  induce  purchasers  to  believe  that  the  goods 
which  he  is  selling  are  the  manufacture  of  another  person." 
It  may  not  unfairly  be  presumed  that  the  Appellant 
intended  that  to  which  his  acts  reasonably  point,  and  we 
think  that  the  obvious  effects  of  those  acts,  whatever  may 
have  been  the  real  intention,  was  to  lead  the  unwaiy  and 
those  not  fully  acquainted  with  the  marks  used  by  the 
Respondents,  into  the  belief  that  they  were  purchasing 
brandy  made  and  bottled  by  them  (the  Respondents).  The 
general  similarity  in  almost  all  the  details  is  so  marked, 
and  the  special  differences  are  on  matters  so  trifling  and 
insignificant,  as  to  leave  no  doubt  in  our  opinion  as  to 
what  their  effect  would  have  been.  We  were  invited  to 
consider  the  arm  and  battle-axe  on  the  Respondents'  label 
as  their  trade  mark,  and  because  it  was  not  adopted  by  the 

(^)    6BeaY.,  66. 
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Appellant  to  disregard  all  other  matters  as  of  no  import- 
ance ;  bat  this  is  precisely  the  course  which  the  Courts 
hare  carefully  avoided — namely,  selecting  any  one  or  more 
matters,  either  of  resemblance  or  difference,  and  consider- 
ing them  essential,  or  attempting  to  define  d  priori  what 
might  or  might  not  constitute  an  improper  imitation  by 
one  person  of  the  manufacture  of  another.  For  such  a 
course  would  manifestly  offer  inducements  for  fraud ;  per- 
sons so  disposed  would  then  endeavour  to  avoid  the  one 
or  more  objectionable  points,  but  yet  so  present  the  parti- 
cular article  for  sale  as  to  impose  on  the  unwary,  who 
accept  as  sufficient  proof  of  genuineness  a  resemblance  in 
the  main,  without  closely  examining  details.  An  imitation 
of  the  trade  mark  would,  no  doubt,  render  the  case  still 
stronger  against  the  Appellant ;  but  the  mere  substitution 
of  one  mark  for  another,  both  being  in  the  same  position 
and  of  the  same  colour,  does  not,  in  our  opinion,  neutralise 
the  effect  of  all  the  other  points  of  resemblance. 


1869. 

Hbknbsbt 

o. 
White. 

Judgment  on 
Appeal. 


The  Appellant  contended,  however,  that  as  he  sold  an 
article  manufactured  by  the  Bespondents,  he  was  at  liberty 
to  subdivide  it,  make  it  up  in  any  mode  he  pleased,  and 
place  on  the  parcels  so  divided  labels  representing  them 
to  be  the  Respondents^  manufacture.  For  this  position 
he  relied  not  a  little  on  the  decision  on  appeal  in  Farina 
V.  SUtferhck.  This,  no  doubt,  at  first  sight,  presents  a 
difficulty.  The  ruling  in  the  case  referred  to  must  not, 
however,  be  exaggerated.  Labels,  the  printing  of  which 
formed  the  subject  matter  of  that  suit,  might  in  that  case, 
it  was  held,  have  been  used  for  a  lawful  purpose — the 
replacing,  for  example,  by  new  and  fresh  labels  those  old 
and  worn  out ;  and  the  injunction  to  restrain  the  use  of 
such  labels  was  refused  until  the  case  had  been  tried  at  law. 
There  are  expressions,  too,  from  which  it  might  apparently 
be  inferred  that  the  Lord  Chancellor  thought  it  possible 
that  articles  manufactured  by  one  person  might  be  pur- 
chased in  large  parcels,  and  afterwards  subdivided  into 
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1869.         smaller,  sod  the  labels  of  the  original  manufacturer  placed 
Hbnhmbt     od  them,  without  any  fraud  or  impositioD  being  practised. 

Wbitb. 

AsBuiniDg  the  decision  in  tliat  case  warrants  sach  > 
conclusion  being  drawn,  there  is  this  special  and  material 
distinction  between  the  circumstances  of  the  two  cases— 
that  cited  and  the  present.  In  the  former  there  was  onjj 
one  article,  and  the  same  which  had  been  contained  in  the 
large  parcels  was  placed  in  smaller.  Eau  de  Cologne  con- 
tained in  quart  was  put  into  pint  bottles.  In  the  latter— 
the  present  case — there  are  two  articles  differing  one  from 
the  other.  The  manufacturer  himself  has  made  them  op 
in  two  different  parcels,  and  the  porchaser  has  talien  the 
articles  from  the  larger  parcels,  and  put  into  the  smaller 
another  and  different  article  than  that  which  the  manufac- 
turer was  in  the  habit  of  so  placing.  If  a  brandy  difierent 
from  that  which  the  manufacturer  bottled,  is  put  inlo 
bottles  and  sold  as  the  manufacturer's  bottled  brandy,  tbe 
fact  that  it  is  the  manufacturer's  bulk  brand;  does  not 
make  the  sale  less  an  imposition.  The  sale  of  tbe 
Respondents'  brandy,  as  the;  bottle  it,  may  be  more 
profitable  to  tbem  than  the  sale  of  their  brandy  in  balk. 
They  ought  not  to  be  deprived  of  the  larger  source  of  pro6t 
Tbe  very  supposed  resemblance  between  the  two  brandies 
renders  the  substitution  of  the  one  for  the  other  more 
easily  practised.  We  concur  in  the  observation  that  they, 
not  the  Appellants,  are  to  decide  which  is  to  be  sold  in 
and  which  in  bottle. 

e  can  see  no  sound  distinction  between  the  substitn- 
of  a  wholly  different  article  for  that  manu&ctured  bj 
tespondents,  and  the  substituting  one  article  manu- 
red and  sold  by  them  in  a  particular  kind  of  parcel 
lother  and  different  article,  also  manufactured  and 
by  them  in  a  different  kind  of  parcel.  CaUrisparilm, 
lie  of  the  one  may  be  as  great  an  injury  to  the  nisuu- 
rers  as  the  sale  of  the  other.     If  the  one  should  be 
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restrained,  so  should  the  other.    We  think  the  effect  of  l^^- 

the  Appellant's  acts  was  to  iudace  purchasers  to  helieve  HBirNXBsr 

they  were  buying  not  merely  the  Bespondents'  brandy,  but  ^  ^' 

their  bottled  brandy.    We  concur  in  the  order  pronounced  

by  the  Court,  and  think  that  the  appeal  should  be  dis-  ^"^^['^ 
missed.    We  see  no  sufficient  reason  why  costs  should 
not  be  awarded  to  the  successful  litigant 

Appeal  dismissed  toith  costs. 


HENNESSY  v.  HOGAN. 

T  April  29. 

HIS  case  was  similar  to  the  last,  except  that  the  name  ^  r^ 
of  the  Plaintiffs  was  not  used  on  the  Defendant's  corks  brandy  manu- 
and  capsules,  and  that  the  Defendant  used  the  device  of  expoHed'to 
an  arm  holding  a  dart,  instead  of  the  Plaintiffs'  device  of  Victoria  their 

brandy  in 

the  arm  and  battle-axe.  bulk  and  also 

in  bottle,  the 
latter  being  of 
Mr.  J.  W.  Stephen,  Mr.  T.  ABeckeU,  and  Mr.  Cock,  for  Bnperior 

the  Plaintiffs,  now,  pending  the  appeal  to  the  full  Court  ^Jjj  /disiinc- 

in  the  last  case,  moved  for  an  injunction  in  the  same  ^v®  flavoring 

from,  the 
terms  as  in  that  case.  former. 

S.y  M.  <f-  Co. 
purchased 
Mr.  Webb  for  the  Defendant.     The  decision  in  Hennessy  H,  Sf  Co/a 

t.  White  proceeded,  to  a  great  extent,  upon  the  use  of  the  ^^  \i^ei* 

Plaintiffs'  names  upon  the  corks,  as  being  a  representation  and  sold  it  in 

,        ,  ,      ,       ,  1     .  .       r.  1  •  bottles  with 

that  they  were  the  bottlers ;   but  m  this  case  there  is  no  labels  coloor- 

Buch  brand  on  the  corks  ;    and  the  labels  bearing  the  fj'^y  *™i*S*''lfif 

^  those  of  JET.  4" 

intimation  "  Bottled  by  Hogan,  Money  jr  Co."  in  bold  type,    CoJs  bottled 

brandy;  bat 
S,  <f  Co.** 

oorks  and  capsales  were  not  imitated,  and  the  labels  bad  on  them,  in  comparatively 

bold  type,  «  Bottled  by  IT.,  Jf.  <f  Co." 
Seld,  per  Moleneorth  J„  that  although  there  was  no  imitation  of  the  cork,  and  a 

more  palpable  writing  of  the  bottlers',  as  distinguished  from  the  makers',  name,  than  in 

Bemnetstf  v.  White,  yet  the  cue  was  not  materially  distinguishable  from  that  case,  and 

injunction  granted. 
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V, 
HOGAK. 


Judgment, 


is  sufficient  to  prevent  deception.  There  has  been  here 
no  application  to  the  Defendant  to  discontinue  the  alleged 
imitation,  and  in  the  absence  of  that  the  Court  will  not 
grant  an  injunction  :     WUUams  v.  Osborne  (h). 

Mr.  Justice  Molesworth: — 


I  have  doubted  whether  I  ought  to  dispose  of  this  case 
at  present,  or  reserve  my  decision  until  after  the  Equity 
appeals,  now  coming  on,  in  which  a  parallel  decision  of 
mine  (j)  will  be  reviewed.     But,  I  believe  on  the  whole,  it 
will  be  more  convenient  for  the  ultimate  determination  of 
this  case,  and  the  ultimate  saving  of  costs  to  the  parties, 
that  I  should  act  upon  the  same  impression  upon  which  I 
acted  in  the  former  case  ;  namely,  that  if  a  label  is  used 
apparently  very  much    resembling    the    trade   mark  of 
another  firm,  and  the  person  who  uses  it  does  not  say  that 
the  resemblance  is  accidental,  he  is  to  be  taken  as  having 
admitted  that  the  resemblance  is  intentional,  and  it  follows 
from  that,  that  it  is  intended  to  be  used  for  a  purpose 
which  is  inconsistent  with  the  rights  of  the  Plaintiff.    In 
this  case  the  Defendant  swears  that  his  imitation  is  not 
fraudulent,  and  very  likely  according  to  his  views  of  the 
rights  of  the  parties,  there  is  nothing  fraudulent  in  what 
he  is  doing.     But  he  is  charged  with  issuing  bottles  hav- 
ing a  label  imitated  from  that  of  the  Plaintiffs*  to  a  con- 
siderable extent.     It  is  not  necessary  that  the  imitation 
should  be  such  as  to  deceive  a  person  accurately  scrutiniz- 
ing it.     It  is  sufficient  if  it  is  done  with  the  intention  of 
deceiving  any  class  of  purchasers,  or  to  enable  sub-vendees 
to  make  the  article  in  question  more  attractive. 


As  to  the  case  of  Farina  v.  Silverlock,  if  it  were  in  point, 
I  should  have  to  decide  between  the  decision  of  a  Vice 
Chancellor  who  is  now  Lord  Chancellor,  and  the  decision 
of  the  then  Lord  Chancellor  over-ruling  that  of  the  Tice 

(*)    13  L.  T.,  N.S.,  4^.  (J)    Vide  lust  csae. 
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Chancellor.  I  have  not  that  difficulty,  but  I  would  be 
nther  disposed  to  adopt  the  view  of  the  present  Lord 
Chancellor  that  the  offence  of  using  a  trade  mark  is  not 
limited  to  using  it  to  pass  a  spurious  article.  Suppose  a 
man  went  to  Messrs.  Hehnessy  and  purchased  1,000  bottles 
of  brandy  in  bulk,  and  said  "  Have  you  any  objection  to 
gire  me  1,000  of  your  labels  that  I  may  put  them  on  the 
brandy  I  am  now  buying  ?"  If  he  was  a  very  valuable  cus- 
tomer, perhaps  they  would  submit  to  that,  but  if  he  was  a 
easterner  they  did  not  care  very  much  about,  they  would 
say  "Why  are  we  to  give  you  1,000  labels?  You 
may  be  getting  a  largo  quantity  of  brandy  more  than 
TOQ  have  purchased  from  us  and  putting  our  Libels,  or 
similar  labels,  on  it,  and  why  are  we  to  be  put  upon  an 
enquiry  whether  the  liquor  sold  is,  or  whether  the 
labels  you  are  using  are,  genuine  ?  We  will  not  subject 
ourselves  to  the  inconvenience  and  hardship  which  might 
result  from  your  doing  so.  If  you  want  1,000  bottles  with 
our  labels,  we  will  charge  you  more  for  them  than  if  you 
buy  the  same  article  without  our  label,  because  people  will 
give  a  higher  price  for  an  article  with  our  brand,  than 
they  will  for  the  same  article  without  it,  as  being  more 
readily  saleable."  That  I  think  shews  the  extreme 
injustice  of  the  view  apparently  deducible  from  that 
case,  that  anybody  has  a  right  to  use  a  man's  trade 
mark,  provided  he  puts  it  upon  his  manufacture. 
In  that  case,  I  observe,  it  was  sworn  that  it  had  become 
▼ery  common  for  persona  to  put  fresh  labels  upon  the 
bottles ;  it  does  not  go  on  to  say  that  the  Plaintiffs  had 
ever  sanctioned  that,  but  it  says  that  they  were  aware  of 
the  practice,  and  so  far  there  is  an  ingredient  in  that  case 
which  is  wanted  in  the  present. 


1869. 
Hbkkesst 

V, 
HOOAV. 


Jud^m$mt. 


Upon  the  whole,  though  I  feel  considerable  doubt 
about  the  case,  I  think  I  shall  do  better  to  deal  with 
it  as  I  did  with  the  other,  for  I  do  not  think  the 
present  case  is  materially  distinguishable.     The  imitation 

W.  W.  k  a'b.      TOL.  TI. — EQ.  B 
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is  less  decided  ;  there  is  not  the  imitation  of  the 
cork,  and  there  is  a  more  palpable  writing  of  the 
bottler's,  as  distinguished  from  the  makers',  name,  than 
in  the  last  case,  but  I  think  upon  the  whole,  I  should 
follow  the  same  course.  I  was  somewhat  shaken  by 
the  case  of  Williams  v.  Osborne  in  the  Law  Times;  but 
the  Law  Times  does  not  bear  the  same  stamp  of 
authenticity  as  the  contemporaneous  reports.  It  is 
not,  I  presume,  revised  by  the  judges  in  the  same  way 
as  other  reports ;  moreover,  it  is  not  a  decision  but  only 
a  dictum,  and  is  certainly  contrary  to  the  current  of 
authorities,  which  is,  that  a  demand  before  suit  is  merely 
An  ingi'edient  considered  by  the  Court  in  dealing  with 
costs.  I  think  in  this  case  I  should  follow  the  course 
I  did  in  the  other,  and  grant  the  injunction  ;  costs  to  be 
costs  in  the  cause. 


April  16. 
May  12, 13. 
September  2. 

October  1. 

By  the  Act 
No.  269, 


THE  MELBOURNE  AND  HOBSON'S  BAY  UNITED 
RAILWAY  COMPANY  v.  THE  MAYOR,  dkc.,  OF 
THE    BOROUGH   OF   PRAHRAN. 

jyJLOTION    for    injunction    to    restrain    the    Borough 
Council  of  Prahran  from  removing  the  Plain tiflfs'  rails 
sec.  31,  it  was  and  gates  from  Union-street. 

provided 

that  the  K,  B.  Ry,  Co,  should  not  he  obliged  to  complete,  maintain,  or  use,  a  piece  of 
railway  called  the  "  loop-line,"  and  if  not  completed,  maintained,  and  nsed,  within  two 
years,  the  Crown  land  on  which  a  part  of  it  was  constructed  should  revert  to  the  Crown, 
and  the  Company  might  sell  the  purchased  land,  on  which  the  remainder  had  been  con- 
structed. The  Company  completed  and  used  for  one  purpose  only,  hut  not  for  general 
traffic,  the  portion  of  the  loop-line  constructed  on  private  land,  but  no  portion  of  that 
constructed  on  Crown  land.  The  portion  nsed  cros9ed  a  public  street  on  a  level  under 
a  power  in  the  Act  authorising  the  construction  of  the  whole  line.  The  Municipal 
authorities  threatened  to  remove  the  rails  and  gates  at  the  level  crossing  as  an  ohstmc- 
tion  to  the  thoroughfare,  not  under  the  circumstances  warranted  by  the  Act.  On  bill 
by  the  Company  to  restrain  such  removal, 

Heldy  by  the  full  Court,  affirming  Molesworth  J.,  that  the  option  given  to  the  Com- 
pany applied  to  the  whole  loop-line,  and  was  to  be  exercised  or  not  as  regarded  the 
whole ;  and  that  the  Company  having  acted  as  it  did,  must  be  taken  to  have  abandoned 
the  loop-line  altogether ;  and  motion  for  injunction  refused. 


Motion  for  leave  to  appeal  to  Privy  Council  from  order  refusing  motion  for  injonction, 
refused  with  costs. 


StaUment. 
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By  Act  21  Vie.,  No.  43,  the  Brighton  Railway  Company 

were  authorised  to  construct  a  line  from  St.  Kilda  to 

Brighton.     Part  of  the  line  between  St.  Kilda  and  Chapel-  Bat  Railway 

^  Company 

street,  known  as  the  loop-line,  ran  across  Union-street,  a  o. 

pablic  highway  in  the  Borough  of  Prahran.  The  loop-line  o^^p^hrS. 
was  constructed  from  St  Kilda  to  Hoddle-street  on: land 
gnuited  by  the  Crown ;  and  from  Hoddle-sti^eet  to  Chapel- 
street  on  purchased  land,  which  was  intersected  by  Union- 
street,  at  which  there  was  a  level  crossing.  The  Brighton 
Bailway  Company  were  by  Act  No.  269  authorised  to  sell 
their  undertaking.  At  the  time  of  the  passing  of  this 
Act,  the  loop-line  was  unused  and  out  of  repair ; 
and  by  section  31  it  was  provided  that,  in  the  event  of 
the  Plaintiffs  purchasing  the  undertaking  of  the  Brighton 
Company,  they  should  not  be  obliged  to  complete,  main- 
tain, or  use  the  loop-line,  and  that  if  the  loop-line  should 
not  be  completed,  maintained,  and  used  within  two  years 
from  the  passing  of  the  Act  such  part  of  the  land  on  which 
it  had  been  constructed  as  had  been  granted  by  the  Crown 
should  revert  to  Her  Majesty,  and  that  it  should  be  lawful 
for  the  Plaintiffs  to  sell  the  remaining  part  of  the  land. 

The  Plaintiffs  did  not  complete  or  use  the  whole  of 
the  loop-line  within  the  two  years,  but  used  the  portion 
constructed  on  purchased  land,  and  in  so  doing  crossed 
Union-street,  which  intersected  it.  This  portion  of  the 
loop-line  was  not  used  for  any  passenger  traffic,  but  for 
carrying  stone  and  ballast,  which  was  discharged  by  shoots 
pat  up  at  Hoddle-street,  and  as  a  siding  for  carriages. 
The  Defendants  objected  to  the  Plaintiffs  running  across 
Union-street,  and  gave  notice  of  their  intention  to  remove 
the  rails  and  gates. 

The  bill  stated  the  above  facts,  and  prayed  an  injunc- 
tion to  restrain  the  threatened  interference.  As  to  the 
consequences  of  the  threatened  interference,  the  bill  stated 
"  that  the  interruption  to  the  use  of  the  railway  threatened 

R  2 
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1869.  by  the  Defendants  would  occasion  loss  to  the  Plaintiffs 
Hobsok'b  for  which  no  adequate  remedy  could  be  obtained  at  law, 
CoMp'^^^  ^^^  would  lessen  the  safety  and  convenience  of  passengers 

V.  travelling  by  the  railway." 

Matok,  Ac, 
OP  Pbahbav. 

.  Mr.  J,  W.  Stephen,  Mr.  Holroyd,  and  Mr.  T.  A*Beckett  for 
the  motion.  The  Plaintiffs  are,  by  section  81  of  the  Act 
No.  269,  relieved  from  the  obligation  of  maintaining  the 
loop-line,  but  they  are  not  deprived  of  any  of  their  statutory 
powers  The  right  to  run  across  Union  street  has  been 
expressly  given  by  statute,  and  cannot  be  taken  away  by 
implication.  The  Plaintiffs'  remaining  powers  were  in- 
tended to  be  modified  according  to  the  extent  of  line 
which  the  Company  retained,  in  exercise  of  the  option 
given  to  abandon  a  part.  The  Plaintiffs  were  not  obliged 
to  abandon  all  the  loop-line  or  none.  They  are  allowed  to 
retain  lands  on  which  part  of  the  loop-line  was  made,  and 
to  retain  it  as  a  mil  way.  The  power  to  cross  Union-street 
is  necessary  to  the  proper  use  of  the  portion  retained, 
which  without  such  power  would  be  worthless.  This  is 
a  proper  case  for  injunction,  as  the  Council  are  acting  in 
excess  of  their  statutory  powers,  and  the  threatened  injury 
to  the  Company  and  the  public  cannot  be  compensated  by 
damages  at  law.  Frewin  v,  Lewis  {k) ;  London  and  North- 
Western  Eiailway  Company  v.  Lancasliire  and  Yorkshire  Bail' 
way  Company  (I), 

Mr.  Higinbotham  and  Mr.  Wel>b  for  the  Defendants.  The 
power  to  cross  Union-street  was  given  in  consideration  of 
the  advantage  to  be  gained  by  the  Company  running  their 
line  from  St.  Kilda  to  Brighton,  and  was  correlative  to 
their  obligations  to  do  so.  When  the  obligation  ceased 
the  power  ceased  with  it.  This  privilege  of  abandoning 
a  portion  of  the  line  was  only  available  as  a  whole ;  the 
Plaintiffs  could  not  abandon  a  part  and  retain  a  part,  with 
the  powers  which  were  given  for  the  use  of  the  line  as  a 
(k)    4M.  &Cr.,  249.  (t)    L.  R.,  4  Eq.,  174. 
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whole ;  Cohen  v.  Wiikituon  (m).  We  do  not  object  to  the 
Plaintiffs  keeping  their  purchased  land  and  using  it  as 
they  please,  but  we  contend  that  tbeir  statutory  power 
of  ruDDing  across  Union -street  is  determined,  and  that 
thej  hare  no  other  power  under  which  they  are  entitled 
to  cross  it,  and  exclude  the  public  while  doing  so.  As  to 
the  injury,  the  threatened  act  would  be,  if  illegal,  a  mere 
trespass  remediable  at  law  It  appears  that  the  only  goods 
traffic  which  would  be  interrupted  is  for  one  contractor, 
and  damages  would  be  a  sufficient  remedy.  The  injury  to 
public  safety  is  not  shown,  as  the  part  of  the  line  used  for 
a  siding  does  not  cross  Union -street. 


1869. 

HOBSOK'B 

Bat  Railwat 

COMPAKT 

«. 

Matob,  &0., 
OF  Fbabbav. 

Jrffumeni, 


Mr.  /.  W.  Stephen  in  reply. 


Mr.  Justice  Moleswobth  : — 


Judgment, 


In  this  case  there  had  been  several  previous  Railway 
Companies.  The  Railway  which  I  have  at  present  to  con- 
sider is  one  running  from  Melbourne  to  Windsor.  There 
was  another  Railway  running  from  St.  Kilda  to  Brighton, 
forming  a  junction  at  Prahran  or  Windsor  with  the  line 
from  Melbourne  to  Windsor,  but  being  itself  in  fact  one 
entire  line  from  St.  Kilda  to  Brighton.  These  were  distinct 
Companies,  with  distinct  rights  and  obligations ;  that  as  to 
the  Brighton  Company  being  one  entire  obligation  to  run 
from  St.  Kilda  to  Brighton,  as  to  which  they  were  legally 
compellable  to  maintain  the  Railway  entire  from  St.  Kilda 
to  Brighton.  In  fact  the  Railway  had  been  completed 
from  St  Kilda  to  Brighton,  but  the  portion  between  St. 
Kilda  and  Windsor  had  fallen  into  disuse  and  was  not  in 
working  order,  so  that  that  Company  was  in  default  as  to  so 
much  of  the  line. 


An  Act  No.   dOO  was  then  obtained,  partly  for  the 
benefit  of  the  public,  and  partly  for  the  convenience  of 

(m)    12Bcav.,188. 
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^^^^^       the  several  Companies,  as  to  which  the  ordinary  principle 
HoBsoys      is  applicable,  that  all  ambiguities  as  between  the  Com- 

^^C^^Ki^  panies  and  the  public   are  to   be  taken  most  strongly 
v.  against  the  Company.      Clause  S9  of  the  Act  transfers  all 

OP  Fbajssak.  ^®  property  and  rights  of  the  two  Companies  with  which 
' —         we  are  now  dealing,  to  the  United  Company,  and  then 
comes  the  dlst  section  relieving  the  amalgamated  Com- 
pany irom  the  obligation  under  which  the  St.  Kilda  and 
Brighton  Railway  Company  had  previously  labored,  of 
maintaining  the  whole  line  from  St   Kilda  to  Brightoo. 
"  It  shall  not  be  obligatory  on  the  said  United  Company 
to  complete,  maintain,  or  use  the  portion  of  the  St.  Kilda 
and  Brighton  Railway  lying  between  the  said  St  Kilda 
station  and  the  Chapel  Street  station,  but  in  case  the  said 
United  Company  shall  not  within  the  period  of  two  years 
from  the  passing  of  this  Act  complete,  maintain,  and  use 
the  said  portions  of  the  said  Railway,"  &c.   It  impliedly  gives 
them  an  option  to  do  so  or  not.     It  does  not  expressly  do 
so,  but  it  can  in  no  way,  I  think,  be  taken  to  give  them 
rights,  or  an  option,  as  to  a  portion  of  this,  which  was  not 
to  be  exercised  over  the  entire.     They  had  been  relieved 
previously  from  the  obligations  over  the  entire  interval 
between  Brighton  and  St.  Kilda,  by  enabling  them  to  con- 
tinue to  use  it  as  to  a  portion  only,  abandoning  another 
portion.     But  I   do  not  think  that  option  could  be  ex- 
tended further,  and  that  as  to  the  fraction  of  the  line  be- 
tween St.  Kilda  and  Windsor,  the  Company  would  be  at 
liberty  to  use  what  they  liked,  and  abandon  what  they 
liked ;  and  retain  their  Parliamentary  powers  and  privileges 
over  one  portion  of  that  fraction,  whilst  they  abandoned 
another  portion.     It  then  goes  on  to  say,  assuming  they 
do  not  exercise  the  option  of  repairing  that  portion  withio 
two  years,  "  the  land  granted  by  the  Crown  shall  revert  to 
Her  Majesty,"  and  then  comes  another  provision,  that  "  it 
shall  be  lawful  for  the  said  United  Company  to  sell  the 
remaining  part  of  the  land  forming  the  said  portion  of 
the  said  Railway,  and   to  execute  all  necessary  convey- 
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ances  and  assurances."     Under  this  clause  the  Company         ^869. 
were  left  the  rights  of  property  which  they  before  had,  as      Hobson's 
to  the  land  which  they  had  purchased  from  private  pro-  ^^Jompa^^^ 
prietors.      They  might  keep  it  and  use  it.      I  do  not  v. 

think  the  words  "  it  shall  be  lawful  for  them  to  sell,"  are  q^^Pb!^^. 
to  be  read  as  binding  them  to  sell,  but  are  introduced  to 
enable  them  to  make  title  to  a  purchaser,  which  otherwise 
might  be  doubtful.  But  the  question  here  is  whether  they 
might  retain  that  portion  of  land  and  treat  it  as  private 
property ;  and  retain  with  reference  to  the  road  crossed, 
the  powers  of  the  Act  under  which  the  Railway  was 
eonstructed.  As  to  that,  I  think  the  clause  gives  the  Com- 
pany a  great  deal,  but  it  must  be  on  the  ordinary  principle 
read  more  strongly  against  the  Company  than  for  them,  as 
between  them  and  the  public.  The  clause  gives  them  an 
indulgence,  virtually  suspending  their  obligations  for  a 
couple  of  years,  and  giving  them  an  option  within  that 
two  years  to  resume  the  rights,  powers,  and  privileges  of 
the  original  Brighton  Railway  Company.  But  in  case 
they  did  not  exercise  that  option  within  the  two  years,  it 
gave  them  no  option  to  take  up  so  much  of  the  line  as 
they  thought  fit,  and  use  the  remainder.  They  should  either 
use  altogether,  or  abandon  altogether,  and  in  the  way 
they  have  acted,  I  think  they  must  be  taken  to  have 
abandoned  it  altogether. 

Then  the  way  they  are  using  the  fraction  of  this 
portion  of  the  line  at  present,  is  not  for  the  further- 
ance of  proper  railway  purposes  at  all.  They  are 
dealing  with  a  single  customer  only,  for  whom  they 
are  conveying  stone  across  the  road  in  question.  They 
are  not  using  it  for  passenger  traffic  at  all.  I  should 
hold  differently  if  the  case  were  now  as  to  a  portion 
of  what  was  undoubted  railway,  say  between  Melbourne 
and  Prahran.  If  the  Company  totally  ceased  to  run  their 
carriages  and  traffic  along  that,  and  the  Corporation  were 
attempting  to  break  up  their  railway,  I  should  then  hold 
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1869.         that  the  Corporation  should  be  restrained ;  because  though 

Hobsok's      the  de  facto  use  of  the  railway  had  ceased,  the  powers  and 

^^CoMtlNY^^  liabilities  of  the  Railway  Company  with  respect  to  that 

V.  portion  continued,  and  they  might  resume  working  at  any 

OF  Prahban.  ^i™^»  ^^^  might  be  forced  to  do  so.     But  this  Act  has  ex- 

3 —  empted  them  from  all  liability  to  use  this  portion  of  the 

line  for  railway  purposes.     I  think   therefore,  their  not 

using  the  railway  d^  facto,  and  being  under  no  obliga> 

tion  to  use  it  as  a  railway,  the  powers  and  privileges  with 

respect  to  it  as  a  railway  have  ceased. 

With  reference  also  to  the  manner  in  which  they  are  at 
most  using  it,  I  would  doubt  very  much  whether  their 
case  presents  such  materials  as  would  ordinarily  induce 
the  Court  to  proceed  by  injunction.  As  to  irreparable 
damage :  if  the  Council  break  up  the  rails  and  stop  the 
present  trucks  passing  to  and  fro,  and  conveying  stone, 
the  damage  would  be  easily  ascertainable  by  an  action  at 
law.  However  long  the  Company  was  suspended  in  its 
operations ;  whatever  money  they  could  have  made  duriog 
that  time  from  Mr.  Chambers*  stone  traffic,  would  be  the 
amount  of  damages.  There  is  no  irreparable  mischief 
beyond  that;  and  as  to  the  danger  to  passengers,  from 
the  Company  being  stopped  in  using  this  ground  as  a 
siding  for  carriages  and  so  forth,  I  think  that  is  too 
remote  to  be  talked  of  as  supporting  an  injunction.  This 
lie-bye  ground  may  be  some  facility  to  the  Company 
in  carrying  on  their  traffic;  but  it  cannot  be  said  that 
with  reasonable  care  on  their  part  they  could  not  preevent 
accidents  without  having  this  lie-bye. 

I  am  against  the  Company,  according  to  my  present 
views,  upon  their  rights  as  under  the  Act ;  and  against  the 
motion  also  with  reference  to  there  being  neither  irrepa- 
rable damage,  nor  probable  danger  to  the  lives  or  limbs  of 
the  passengers  using  the  railway,  from  the  Company  being 
deprived  of  this  crossing  of  the  road  in  question.  I  refuse 
the  motion.     Costs  to  be  costs  in  the  cause. 
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From  this  judgment  the  Plaintiffs  now  appealed  to  the         ^^d* 

M  Court  (fi).  u^^s 

Bat  Railway 

COMPAHT 

Mr.  J.   W,    Stephen,    Mr.    Fellows,    Mr.    Holroyd,    and  v. 

Mr.  T.  A'Beckett  for  the  Appellants.  o^p2!^J^. 

TyfttM  12  13 

Mr.  Hiffinboifuun  and  Mr.  WM  for  the  Bespondents.  1 ! 

Cur.  a(it;.  vtdt. 


The  Chief  Justioe  read  the  judgment  of  the  Court    Judgment  on 
is  follows :  —  ^!f  ' 

September  2 

The  appeal  in  this  case  depends  on  the  proper  construc- 
tion to  be  placed  on  the  Act  d8  Vie.,  No.  d69,  section  31, 
the  Appellants  contending  that  thej  are  entitled  to  retain 
all  their  privileges  as  regards  a  portion  of  the  line  between 
the  St.  Kilda  and  Chapel-street  stations,  although  they  have 
elected  to  give  up  the  remainder.  The  clause  in  question 
enacts  that  on  the  vesting  of  the  undertaking  and  property 
of  the  St.  Kilda  and  Brighton  Bailway  Company  in  the 
Appellants,  the  statutes  therein  specified  relating  to  that 
Company  should,  with  certain  exceptions,  be  applicable  to 
the  Appellants,  a  proviso  declaring  that  it  should  not  be 
obligatory  on  them  to  complete,  maintain,  or  use  the 
portion  of  the  railway  lying  between  the  two  stations ;  but 
in  case  of  their  not  doing  so  within  two  years,  the  land 
gnmted  by  the  Crown  forming  part  of  the  line  should 
Kvert,  and  the  purchased  land  forming  the  remainder 
might  be  sold,  and  the  necessary  conveyances  executed. 
There  is  no  express  declaration,  it  is  said,  of  a  forfeiture 
of  the  Appellants*  rights  in  the  event  of  their  not  com- 
pleting, maintaining,  or  using  this  portion ;  and  there  can 
be  no  repeal  by  implication  of  the  previous  parts  of  the 
enactment,  as  such  a  repeal  is  prohibited   by  the  Act 

(«)   Coram,  StaweU,  CJ.,  Bony,  J.,  and  WUliame,  J. 
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1869.         29  Vic.,  No.  290.    We  think  that  the  necessity  for  inserting 

HoBsoN'B      this  proviso  conveys  the  presumption  that,  but  for  it,  the 

Bat  Railway  Appellants  would  have  been  obliged  to  complete,  maintain, 

V.  and  use  the  portion  of  the  line  between  these  stations. 

OP  ^Peahran    "^^^y  ^^®  ^J  ^^  relieved  from  so  doing  if  they  desire — their 

option  being  exercised  within  two  years.     The  words  used 

Appeal.  leave  no  doubt,  in  our  opinion,  that  this  option  applied 
to  the  whole  of  the  line  between  the  stations,  and  that  it 
must  be  exercised  or  not  exercised  as  regards  that  whole, 
and  not  for  any  part  thereof  only.  There  are  no  express 
words  that  the  rights"  of  the  Appellants  were  to  cease  as 
regards  all,  if  their  obligations  ceased  also  ;  but  we  think 
that  by  reasonable  and  necessary  intendment  the  ceasing 
of  the  rights  was  to  be  co-extensive  with  the  ceasing  of  the 
obligations.  The  proviso  does  not,  however,  stop  there; 
all  Crown  lands  forming  part  of  the  line — what  proportion 
this  part  bore  to  the  whole  does  not  appear — were  to  revert 
if  the  line  was  not  completed. 

We  need  not  consider  the  singular  position  of  a  railway 
line  terminating  at  no  station ;  stopping  abruptly  for  no 
apparent  reason  but  that  the  continuation  had  at  one  time 
been  formed  of  Crown  lands;  and  of  no  convenience  to 
the  general  public,  except  to  go  to  a  point  where  Crov?n 
lands  commenced  and  return  again — for  the  proviso  con- 
tinues and  enables  the  Company  to  sell  all  private  lands 
forming  the  remainder  of  the  line.  It  would  have  been 
unjust  to  the  Appellants  to  have  deprived  them  of  the 
power  of  using  for  a  railway  lands  purchased  for  that 
purpose,  and  not  allow  them  the  option  of  selling  those 
lands,  which  would  have  thus  lain  useless  on  their  hands. 
It  may  be  more  than  questionable  whether,  having  obtained 
lands  compulsorily  from  the  owners  for  one  purpose,  they 
could  dispose  of  them  and  apply  the  proceeds  as  they 
pleased.  This  part  of  the  proviso,  therefore,  seems  to 
have  been  inserted  as  a  measure  of  caution  if  not  of  neces- 
sity.    But  if  the  Appellants  were  not  deprived  of  their 
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rights  of  running,  it  would  have  been  equally  unjust  to 
the  public  to  have  allowed  them  to  take  lands  for  one 
purpose  as  a  benefit  to  the  public,  then  sell  them  or  not  ®^J  5^^"-^^^ 

at  their  option,  and  apply  the  proceeds  for  their  own  «. 

u      isx      11  Mayor,  &c., 

benefit  solely.  ^^  Vra^lv. 


-  ,  ,         1  1       -I        .1.       Judgment  on 

It  has  been  urged  that  part  of  the  purchased  lands  might  Appeal. 
be  sold,  and  part  retained  to  form  a  portion  of  the  line ; 
bat  there  are  no  words  in  the  proviso  to  warrant  such  a 
construction.  In  order  to  sustain  it  the  Appellants  should 
have  been  empowered  to  sell  such  parts  of  the  purchased 
lands  as  they  did  not  continue  to  use  for  the  purposes  of 
the  line,  and  to  continue  so  to  use  the  remainder.  Nor, 
as  regards  this  point,  can  we  discover  any  sound  distinction 
between  Crown  lands  and  purchased  lands.  The  advan- 
tages derived  by  the  public  from  the  railway  justifies  a 
grant  of  part  of  the  public  domain  for  that  purpose ;  the 
consideration  ceasing,  the  grant  should  cease  also,  and  the 
land  revert.  But  if,  notwithstanding  this  proviso,  the 
Appellants  retain  the  power  of  using  any  part  of  this  line 
between  the  stations  as  a  public  highway,  why  should  it 
be  restricted  to  purchased  lands  ?  The  convenience  to  the 
public  would  be  the  same  of  whatever  kind  of  land  the 
line  was  formed  ;  the  consideration  pro  ianto  would  be  the 
same,  and  any  Crown  lands  so  used  ought  not  in  justice 
to  revert. 

The  declaration  that  lands  granted  by  the  Crown  form- 
ing a  part  of  this  portion  of  the  line  were  to  revert  if  the 
Company  elected  not  to  complete,  maintain,  or  use  it,  was 
by  very  plain  and  obvious  intendment  a  declaration  that 
the  rights  of  the  Company  as  regards  those  lands  were 
to  cease;  and  we  think  that  the  declaration  that  lands 
forming  the  remainder  of  this  portion,  purchased  for  the 
purposes  of  the  railway,  might,  on  the  like  election,  be 
sold,  was  by  fair  and  reasonable  intendment  a  declaration 
that  the  rights  of  the  company  were  to  cease  as  regards 
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those  lands  also.  We  can  discover  no  grounds  to  support 
the  argument  urged  at  the  bar,  that  the  Appellants  were 
compelled  to  purchase  the  property  of  the  St.  Kilda  and 
Brighton  Railway  Company. 

We  think  the  construction  placed  on  this  statute  by  the 
judgment  already  pronounced  is  the  sound  and  correct 
interpretation  of  the  enactment,  and  that  such  a  c^nstrae* 
tion  does  not  make  this  proviso  repeal  by  implication  any 
Act  '*  already  in  force  " — that  is,  in  force  when  the  proviso 
itself  was  passed ;  it  is  merely  the  construction  of  one 
clause  of  a  statute  taken  in  connection  with  other  clanses 
of  the  same  statute,  and  does  not  affect  any  other  enact- 
ment already  in  force ;  the  Act  39  Vic,,  No.  290,  does  not 
in  our  opinion  apply.  We  think  the  injunction  was 
properly  refused.  The  appeal  will  therefore  be  dismissed 
with  costs. 

Appeal  dismissed,  with  ootU» 


Leave  to  The  Plaintiffs  now  moved  (o)  for  leave  to  appeal  to 
li^Tcot^ .    the  Privy  Council  from  the  order  refusing  the  injunction 
motion. 

October  1. 

Mr.  J,  W,  Stephm  for  the  motion.  The  application  is 
made  under  the  Act  15  Vic,  No.  10,  and  not  under  the 
Order  in  Council  The  only  question  is,  whether  there 
can  be  an  appeal  under  the  circumstances,  as  the  Act  only 
allows  appeals  ^^  from  decisions  by  which  the  merits  maj 
be  concluded."  The  merits  here  are  concluded  by  the 
decision  of  the  Court ;  for  the  Plaintiffs  cannot  succeed  at 
the  hearing,  if  the  Court  adhere  to  its  present  view  of  the 
law. 


Mr.  Highibotham  and  Mr.  Webb  contra.     The  merits  are 
not  concluded  by  the  decision  on  the  iniunction  motion. 

(p)    Coram,  Moleewortk,  J. 
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There  is  nothing  to  prevent  the  case  going  to  a  hearing ; 

and  from  the  decision  of  the  Court  then,  the  Plaintiffs  can 

appeal.    The  Court  will  not  give  leave  to  appeal  from  an  ^^^.^^^^ 

imerlocutory  judgment  only.     Crooks  v.  Ormerod  [p) ;  Davis 

r.  The  Queen  (q). 


Cou^AJsrz 

V. 

Mayob,  &o,, 
OF  Pbahbah. 


Bfr,  /.  W.  Stephen  in  reply. 


ArgwoMtii, 


Mr,  Justice  Molesworth. — I  think  the  meaning  of  the 
Act  is,  that  hefore  an  appeal  can  he  allowed,  the  Court 
must  do  something  hj  which  the  rights  of  the  parties  may 
be  concluded ;  not  merely  intimate  an  opinion  upon  an 
interlocutory  application,  which  heiug  applied  to  the  case 
at  the  hearing  would  determine  the  rights  of  the  parties 
The  Court  must,  I  think,  do  some  curial  act  which  would 
determine  the  rights  of  the  parties.  I  very  much  question 
whether,  even  if  the  parties  gave  their  consent,  an  appeal 
could  be  allowed  in  this  case.  The  Act  is  intended  partly 
to  save  the  Privy  Council  from  the  unreasonable  trouble 
of  being  called  on  to  deal  with  interlocutory  decisions,  and 
from  giving  judgments  which  would  leave  the  parties 
the  power  to  continue  their  litigation.  The  Order  in 
Council  allows  a  greater  latitude  in  this  respect  than 
the  Act.  With  very  little  expense  and  delay  the 
Plaintiffs  can  set  down  the  cause  for  hearing  on  bill 
and  answer,  and  the  decision  of  the  Court  will  then  be 
given,  from  which  an  appeal  will  lie. 


JndgmmU. 


Motion  refused^  with  costs. 


(p)   AnU,  Vol.  in.,  L.,  132. 


{q)    Ante,  p.  125. 


The  Bill  was  mibseqaently  (23rd  December)  diamiBsed  for  want  of 
praecution. 


w.w.^a'b. 
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^*8ao^  BRUCE  V.  LIGAR. 

B.  and  L.  J-  HE  bill  in  tliis  suit  was  originally  filed  by  Mrs.  Muar^gnt 

were  partners    y^^  Aqnew  Bruce  and  Alexander  Kennedy  SmM,  two  of 
in  a  station.  _   , 

£.  died,  hav-    the  trustees  of  the  will  of  J.  V.  A,  Bruce,  deceased,  and  the 

i^a^d^^    infant  children  of  the  late  Mr.  Bruce,  against  CharUi  Wk^- 

his  executors     hraw  Ligar  and  John  Wataon,  the  other  two  trustees  of  the 
and  trustees.       i  i*       ni 

i.  fiuled  to       deceased  s  wiU. 

account  for 

ship  a^»."ln      The  bill  charged  that  in  September,  1867,  the  Defendant 

a  smt  by  two     Ijigar  applied  for  a  license  to  depasture  stock  on  a  run  in 

OX  vu6  ulfUSvOOB 

and  the  c,  q.  t.  Otago,  New  Zealand,  and  that  a  license  was  granted  to  him 
^o-plaan-      ^  j^^^  j^ggQ^  f^^.  fourteen  years,  from  the  13th  September, 

L,  and  a  1857.     On  14jth  November,  1861,  Ligar  executed  a  deed  by 

tee  as  Defend-  ^^^h  he  acknowledged  having  sold  one-half  of  the  station 

ants,  for  an  to  the  Defendant  Watson  for  £3,000,  the  receipt  of  which 

partnership,  ^^  acknowledged;  and  on  18th  November  another  covenant 

and  the  re-       yt^j^  added  by  endorsement,  signed  by  Idgar  and  Waiam, 

moval  of  2/.  as  .  .     .  . 

a  trustee,  that,  upon  either  of  them  wishing  to  sell  his  share,  the  othw 

Seld^  that     should  have  the  first  offer  of  it.    The  money,  it  was  alleged, 

6ntitled!*°prior  ^^^  V^^  ^7  Watson,  but  really  belonged  to  J.  V.  A.  Bruce, 

to  his  removal  and  the  half-share  in  the  station  was  in  reality  purchased 

from  the  trust, 

to  have  the 

entireacoounts 

of  the  estate  taken,  but  only  an  account  of  his  own  receipts  and  dishursements. 

Admissions  of  a  Defendant  may  he  used  as  evidence  of  a  case  made  hy  the  hill,  tboogli 
not  put  in  issue. 

Papers  of  a  testator,  shewing  rights  of  his  executors  as  a  class,  against  one  of  the 
executors  individually,  placed  by  such  one  executor  in  the  hands  of  the  solicitor  to  the 
executors,  may,  without  breach  of  professional  confidence,  be  produced  by  such  solicitor 
as  evidence  for  the  Plaintiffs,  in  a  suit  by  the  other  executors  against  the  one  who 
phiced  the  papers  in  the  solicitor's  hands. 

An  application  for  a  commission  to  examine  witnesses  should  be  regarded  almost  as  of 
right,  if  made  bona  fide  ;  but  where  a  Defendant  was  served  with  the  bill  in  the  colony, 
and  before  leaving  put  in  his  answer,  but  left  the  colony  after  express  notice  from  the 
Plaintiffs,  that  any  application  for  a  commission  to  examine  him  abroad  would  be 
opposed, 

Held,  that  such  Defendant  was  not  entitled  to  a  commission  to  examine  him  in 
England,  as  a  witness  on  his  own  behalf. 
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fop  Bruee  by  WaUon^  who,  on  20th  December,  1861,  execu-  ^  ^^^ 
ted  a  formal  declaration  of  trust  in  Bruce^s  favour.  Bruee, 
hj  hiB  will  dated  13th  September,  1859,  bequeathed  all  his 
real  and  personal  estate  to  trustees  and  executors  named, 
and  died  5th  April,  1863,  leaving  his  widow,  Mrs.  Bruee^ 
and  the  infant  FlaintiffB,  his  children,  the  only  persons 
beneficially  entitled  under  his  will.  Probate  of  his  will  was 
obtained  by  Ligar,  Watson,  Mrs.  Bruce,  and  James  Stoddart. 
The  latter  gentleman  subsequently  died,  and  the  Plaintiff, 
A,  X.  Smith,  was  appointed  trustee  of  the  will  in  his  placa 
The  bill  alleged  that  Liffor  made  large  profits  out  of  the 
station,  but  never  accounted  for  them  to  Bruce  in  his 
Hfetime,  nor  to  the  executors  since  his  decease.  In  1864 
Liffar  sold  the  station  to  Messrs.  Brown  and  Stewart  for 
£10,691  13«.  2J.,  which  was  received  by  Ligar,  who  had  not 
accounted  for  any  of  the  purchase-money.  As  to  Watson, 
it  was  alleged  that  he  did  not  account  to  Bruee  in  his  life- 
time, nor  after  his  death  to  the  executors,  for  any  money 
accruing  due  to  the  estate;  and  although  well  aware  of  the 
sale  of  the  station  by  Ligar,  never  applied  to  him  for  his 
sbare,  nor  took  any  steps  to  compel  him  to  pay  part  of  the 
purchase-money.  The  bill  also  alleged  that  the  Defendants 
sometimes  denied  that  the  sum  of  £3,000  was  paid  at  all ; 
and  charged  that  if  the  same  was  not  in  fact  paid,  it  was 
the  then  estimated  value  of  the  share  of  Bruce  in  the  run 
and  sheep,  in  which  by  a  previous  agreement  between 
them,  Bruee  and  Ligar  became  partners,  Bruce  having 
originally  supplied  the  sheep  to  stock  the  run.  The  bill 
then  averred  that  Plaintiffs  had  only  recently  discovered 
the  de&ult  of  the  Defendants  in  respect  to  this  matter, 
for  the  Defendants  never  made  any  entries,  or  caused 
any  entries  to  be  made,  concerning  the  station  or  its 
proceeds  in  the  books  of  account  relating  to  Bruce^s  estate, 
and  did  not  furnish  to  the  other  trustees  any  infor- 
mation whatever  concerning  the  property ;  and  the  Plain- 
tiffs submitted  that,  under  the  circumstance,  Defendants 
had  misconducted  themselves  in  the  office  of  trustees  of  the 

s  '2 
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.^2^1/  *""'  *^'^  ought  to  be  removed  tlierefrom.  The  prayer  of 
Bbdcb  the  bill  vtm  that  it  might  be  declared  that  Bruce  in  hii  Ure- 
LiaAR.        time,  and  hia  estate  at^er  his  death,  was  entitled  to  half  the 

itation ;  for  an  account  of  the  profits  made  by  Ligar ;  for 

payment  by  him  and  Wation  of  what  was  found  due;  and 
for  their  removal  from  being  trustees  of  the  wilL 

Li^ar  in  hie  answer  admitted  the  execution  of  the  inden- 
ture of  14th  November,  1861,  and  -the  covenant  endoned 
upon  it,  but  denied  that  he  had  ever  received  £3,000,  oi 
any  part  of  such  sum,  from  WaUon  or  any  other  person; 
denied  that  the  run  was  the  joint  property  of  himself  and 
Sruee;  admitted  having  sold  the  station  for  £10,691,  but 
submitted  the  account  sales  from  the  agents,  which  shewed 
that  the  net  sum  received  was  only  £4,125  16*.  9d.  The 
answer  then  made  the  following  case — That  about  the  year 
1867  it  was  agreed  between  Bruce  and  Ligar  that  the  former 
should  supply  1,200  sheep  for  the  station,  and  should  after- 
wards supply  2,800  sheep,  to  the  value  altogether  of  £4,000, 
and  that  when  he  did  so  he  should  be  entitled  to  half  the 
station.  Sruce  never  fulfilled  his  agreement,  but  only 
supplied  700  sheep,  worth  £700,  and  never  contributed 
any  further  sheep  or  capital  to  the  business.  For  these 
700  sheep  Zi^ar  expressed  hia  willingness  now  to  account, 
and  submitted  that  Bruce  having  wholly  failed  to  cany 
out  or  complete,  on  bis  part,  the  proposed  arrangements 
for  a  partnership,  no  partnership,  in  fact,  ever  existed. 
The  answer  then  averred  that  the  indenture  of  14th 
Kovember,  and  the  declaration  of  trust  indorsed  thereon, 
were  executed  by  the  Defendants  at  the  request  oCBruee, 
for  the  purpose  of  enabling  him  to  make  use  of  the  same 
in  some  way  as  a  security  or  otherwise,  and  upon  the 
express  understanding  and  agreement  between  Bmei 
and  Ligar  that  the  same  should  be  of  no  effect  as  between 
them  unless  and  until  Bruce  paid  to  Defendant  the 
£3,000,  or  contributed  sheep  or  other  stock  of  that 
value,  neither  of  which  did  Bruce  ever  do ;  and  Bubmitted 


CASES  IN  EQUITY. 


243 


tbat  tlie  deed  was  executed  without  consideration,  and 
was  not  binding  on  LAgar,  As  to  never  having  made 
anv  entr^  in  the  account  books,  Ligar  admitted  this  by  his 
answer,  but  said  that  the  books  were  not  kept  bj  him  but 
by  Stoddart,  Smith,  and  Mrs.  Bruce;  and  that  both  Stoddart, 
WaUon,  and  Mrs.  Bruce,  were  well  aware  of  all  the  circum- 
stances connected  with  the  deed  of  November,  1861.  He 
therefore  denied  that  the  circumstances  had  only  recently 
come  to  the  Plaintiff's  knowledge,  and  averred  that  neither 
Bruce  in  his  lifetime,  nor  the  Plaintiffs  at  any  time  until 
after  the  death  of  Stoddart,  had  made  any  claim  to  any 
interest  in  the  station,  and  submitted  the  Plaintiffs  were 
barred  by  laches  and  delay.  He  also  denied  that  he  had  mis- 
conducted himself  as  a  trustee;  but  expressed  his  willingness 
to  be  discharged,  if  properly  indemnified  and  paid  his  costs. 


1869. 
Brucb 

V, 
LlGAB. 


StaietMM. 


Watson,  in  his  answer,  agreed  in  the  main  with  the  state* 
ments  made  by  lAgar  as  to  the  execution  of  the  deed  of 
November,  1861,  and  stated  that  he  had  never  paid  any 
money  on  account  of  it.  He  denied  that  he  had  miscon- 
ducted himself;  stated  that  he  had  devoted  great  attention 
to  the  management  of  the  estate,  for  which  Mrs.  Bruce  had 
expressed  her  gratitude ;  and  intimated  that  his  removal 
from  being  a  trustee  would  be  prejudicial  to  the  estate. 

After  the  answers  had  been  delivered,  Mrs.  Bruce,  one  of 
the  Plaintiffs,  died.  The  bill  was  therefore  amended,  by 
inserting  an  averment  of  her  death,  having  first  made  a  will 
appointing  the  Co-plaintiff  Smith  her  executor;  and  of 
probate  having  been  obtained  by  Smith,  and  a  prayer  was 
added  for  the  appointment  of  a  new  trustee  in  the  place  of 
Mrs.  Bruce, 


Prior  to  the  taking  of  evidence,  an  application  on  behalf 
of  the  Defendant  Ligar,  who  was  an  officer  in  the  civil 
serrice  of  the    colony,    was    made  in  chambers  (r)  for 

(r)    Comn,  Moluwarth,  J, 


j--~t':    mil  n*:re«tate  ci-,-i_i  ^•-  ^  ~,, 
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tire,  a  plamtiff:  Jacob  v.  Zuccu  (t),  Qriffith  v.  Van 
Jeythusen  («),  BUI  v.  Cwreton  (to).  It  was  alleged  in  the 
'ill  as  a  reason  for  the  delay,  that  she  knew  nothing  of  the 
Irtion  tni  very  recently,  bnt  the  evidence  shewed  that  she 
tfi8  fully  aware  of  it  in  1864. 

Mr.  J,  W.  Stephen  and  Mr.  Solrayd  for  the  Plaintiffs, 
9Ktra,  In  the  cases  cited,  breaches  of  trust  had  been 
(BQinitted.  Here  the  bill  is  filed  primarily  against  Ligar 
4  a  partner  of  Bniee,  and  not  as  a  trustee.  The  case  is 
lOt  wholly  proved  against  W(Uson^  and  we  do  not  aak  for 
Jijinent  from  him. 

Mr.  Bunny y  in  reply  upon  this  point,  referred  to  Skipton  v. 
^moUns  (a\  Fowler  v.  Beynal  (y),  and  Fussell  v.  Ehdn  {z), 

-  Mb.  Jubtioe  Moleswobth. — The  Plaintiffs  in  this 
JMe  aUeges  that  Ligar  had  responsibility  to  the  estate 
Jf  Bruee ;  that  he  was  himself  an  executor  of  Bruce ; 
Ifcat  the  responsibility  had  not  been  enforced,  and 
tfl  existed.  The  bill  prays  that  Ligar  and  WaUon 
WKj  be  ordered  to  pay  the  amount  of  that  responsi- 
Uiiy.  The  meaning  which  the  Plaintiffs'  counsel  now 
—  (ire  to  that  prayer,  is  that  it  has  reference  only  to 
WaUon^s  character  as  trustee  for  Bruce  in  his  lifetime.  I 
lave  only  to  say  that  the  case  assumes  that  aspect.  The 
fsSa.  arers  that  Mrs.  Bruce  was  ignorant  of  the  fact,  with 
jWbich  Watson  was  conversant;  and  so  far  as  the  averments 
Jof  the  bill  go,  the  case  might  proceed ;  for  an  ignorant 
may  join  the  cestui  que  trust  in  filing  a  bill 
t  a  trustee  who  has  knowledge  of  the  facts,  and 
leek  to  make  that  trustee  responsible.  The  evidence  shows 
iiiat  there  was  not  that  ignorance  in  Mrs.  Bruce^  and 


1869. 


-.  f 


Argwmmd, 


\f)   1  Beav.,  486. 

(•)  9  Hare,  85. 

(«)  2  Myl.  &  K.,  503. 


?)   4  Hare,  619. 


(y)  2  De  G.  &  SnL,  749. 
W  7 


Hare,  29. 


246 


SUPREME  COURT:   VICTORIA. 


1869. 


ArgwMKt, 


therefore  the  snit  cannot  be  maintained  in  that  aspect.  At 
the  present  stage  of  the  cause,  however,  I  am  not  to  anticipate 
what  decree  I  shall  make.  WaUon^  as  one  of  the  executors, 
is  a  necessary  party  to  the  suit,  and  no  suit  could  be 
instituted  without  making  him  a  party,  either  Plaintiff 
or  Defendant.  I  therefore  think  the  cause  may  proceed ; 
but  I  shall  not  make  a  decree  which  shall  prejudice 
Waitan,  leaving  unprejudiced  other  persons  who  should  be 
equally  liable  with  him. 


Mr.  J,  W>  Stephen  and  Mr.  Solroyd  for  the  Plaintiffs.— 
Ligar  cannot  get  out  of  the  solemn  deed  into  which  he 
entered  in  November,  1861,  without  giving  a  clear  and 
satisfactory  explanation.  The  theory  he  has  set  up,  that 
the  deed  was  executed  to  enable  Bruce  to  obtain  credit,  is 
not  supported  by  any  evidence,  documentary  or  otherwise. 
An  appeal  to  the  sympathies  of  the  Court  may  be 
made  on  the  ground  that  the  Defendant  has  not  be^ 
examined  on  commission;  but  the  Defendant  must  have 
known  before  he  left  the  colony  that  his  own  evidence 
was  necessary  in  a  case  where  not  merely  bis  pocket, 
but  to  some  extent  his  character,  was  concerned.  He 
might  have  consented  to  be  examined  de  bene  eae 
before  he  left  the  colony,  even  although  this  might  have 
placed  him  at  some  disadvantage.  The  case  as  to  WaUtm, 
we  leave  with  the  court.  If  no  misconduct  is  proved 
against  him,  he  need  not  be  removed;  but  we  ask  for 
the  appointment  of  a  new  trustee  in  the  place  of  Ligar, 

Mr.  Bunny  and  Mr.  Webb  for  the  Defendant,  Ligar. — ^The 
case  comes  before  the  Court  under  very  peculiar  circum- 
stances. Some  documents  are  found  among  the  papers  of 
the  late  Mr.  Bruce ;  nothing  is  done  with  them  for  a  long 
time,  but  at  last  a  suit  is  instituted.  The  Plaintiffs 
produce  a  deed  of  1861,  and  endeavour  to  explain  it  by 
another  scrap  of  paper  written  in  1858.  These  are  pieced 
together,  not  by  the  pleadings,  but  by  counsel  at  the  bar. 
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Tbese  doeTunents  were  in  existence  for  a  considerable  time 
in  the  lifetime  of  Bruce — were  in  his  popsession  for  three 
or  four  years — and  yet  he  never  made  any  claim  upon 
Liyar,  No  explanation  is  now  given  of  their  history. 
The  onus  of  explaining  them,  and  of  accounting  for  the 
delay  that  has  taken  place  in  preferring  the  claim,  rests 
upon  the  Plaintiffs ;  it  was  not  for  Mr.  Li^ar  to  explain 
them  further  than  he  has  done  in  his  sworn  answer.  The 
suit,  we  submit,  is  wrongly  framed.  Whatever  relief  the 
children  of  Bruce  might  ask  as  cestuu  que  trustentf  co- 
trustees equally  negligent  with  Watson  and  Li^ar — against 
whom  a  decree  might,  with  equal  propriety,  be  made — 
cannot  be  Co-plaintiffs.  The  trustees  cannot  be  removed 
unless  all  the  accounts  are  taken,  and  the  Defendants  receive 
a  full  indemnity,  binding  upon  all  parties — infant  and  adult. 
Yet  the  only  account  asked  for  here  is  about  this  particular 
station,  and  in  that  respect  the  bill  is  defective :  White  v, 
Jackson  (a).  [Molesuforth,  J. — Do  you  ask  for  full  accounts ; 
for  if  you  do,  I  think  you  are  entitled  to  them.]  Yes.  The 
Defendant  is  willing  to  retire  from  the  trust  on  receiving 
an  indemnity ;  but  unless  he  receive  that  indemnity,  he 
eamiot  be  compelled  to  retire. 


1869. 


Argumeni. 


The  case,  as  set  out  in  the  bill,  is  that  £3,000  was  paid 
bj  Bruce  through  Watson  for  the  half-share  in  the  station ; 
but  not  the  slightest  attempt  has  been  made  to  prove  that 
statement ;  on  the  contrary,  the  only  witness  called — Mr. 
Watson  himself — says  that  no  money  ever  was  paid.  Then 
the  PUintiffs  fall  back  upon  the  document  of  22nd  March, 
1858,  but  this  is  not  admissible,  not  being  in  issue.  Had 
the  bill  set  out  this  document  as  the  equity  on  which  the 
Plaintiffs  relied,  the  Defendant  would  have  had  a  different 
case  to  meet,  and  might  have  been  prepared  with  evidence 
upon  it ;  but  the  case  now  made,  is  wholly  inconsistent 
with  the  case  made  by  the  bill,  and  the  Plaintiffs  are  therefore 
not  entitled  to  relief:  Mathers  v,  Oreen  (&),  Hawkins  v, 

(a)  15BeaY.,191.  (ft)    35  L.  J.,  Chy.,  1. 
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Arffumeni, 


Malthy  (c),  Montesquieu  v,  Sandys  (d),  RaivUna  v.  Lamberi{i). 
The  correspondence  between  Ligar  and  the  tmstees  in 
1864,  and  the  minute  authorising  him  to  sell  the  station, 
were  also  improperly  received  in  evidenoe.  They  are  not 
in  any  part  in  issue,  and  were  produced  by  the  solicitor  of 
the  executors,  who  received  them  confidentially,  and  who 
therefore  could  not  produce  them  against  two  of  the 
executors :  Taylor  on  Evidence,  sec.  882,  Fearse  v.  JPearseif), 
Parkes  v,  Yeates  (y). 


These  proceedings  have  been  instituted  about  a  stale 
claim,  at  a  time  when  the  Defendant  was  about  to  leave 
the  colony,  and  could  not,  therefore,  give  his  version 
oraUy  of  the  transaction.  It  does  not  now  lie  with  the 
Plaintifis  to  taunt  Liyar  with  not  giving  evidence,  when 
they  successfully  opposed  an  application  for  a  commis- 
sion to  take  his  evidence.  The  Plaintiffs  rely  on  two 
opposite  cases — one  that  £3,000  was  paid  in  1861  by 
Watson  for  Bruce  to  Liyar ;  the  other,  that  there  was  a 
partnership  previous  to  1861,  and  that  the  certificate  of  1858 
proved  it.  Now  the  first  branch  of  their  case  is  wholly  dis- 
proved— £8,000  never  was  paid,  nor  is  there  any  evidence 
that  Bruce  ever  stocked  the  run  with  sheep  to  that  value. 

The  document  of  22nd  March,  1858,  gave  Mr.  Bruce 
certain  rights,  conditional  on  his  putting  1,200  sheep  on 
the  run ;  he  never  did  put  that  number  of  sheep  on  it,  but 
only  700.  The  Plaintiffs*  claim  is  a  stale  one ;  and  though 
its  staleness  might  be  no  bar  to  recovery  if  the  claim  was 
clear,  yet  it  is  an  element  of  great  weight  where  the  title  is 
doubtAil.  Bruce  made  no  demand  in  his  lifetime ;  and  the 
trustees  did  nothing  for  four  years. 


Under  all  the  circumstances,  we  submit  the  Defendant  is 
entitled  to  have  an  issue  sent  to  a  jury,  whether  he  was  a 


L.  R.  8  Chy.  App.,  194. 
18  Yes.,  802. 
[e)    1J.&  H.,  458. 


(/)  1  De  G.  ^ 
Of)    12  J.  B., 


&  Sm.,  12. 
Moor^620. 
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partner  with  Bruce  or  not.  He  could  then  give  his 
evidence,  and  the  case  would  be  more  satisfactorilj  investi- 
gated than  at  present. 

Mr.  Atkins,  for  the  Defendant  WatsoUj  expressed  his 
readiness  to  retire  from  the  trust  on  being  paid  his  costs; 
but  submitted  that  the  Plaintiffs  had  failed  to  prove 
anything  against  him. 

Mr.  J.  W.  Stephen,  in  reply,  admitted  that  the  case  against 
Wation  was  not  proved,  but  submitted  that  from  the  way 
lie  had  acted  he  ought  either  to  pay  his  own  costs  or  get 
tiiem  from  lAgar, 

Ou/r,  adv,  vult 
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Ma.  JnsnoE  Moleswobth: — 

The  original  bill  was  sealed  21st  August,  1868,  by 
Mrs.  Margaret  F.  A.  Bruce,  the  widow  and  an  execu- 
trix and  trustee  of  the  will  of  Mr.  John  V.  A,  Bruce^ 
Mr.  A.  K.  Smith,  a  substituted  trustee  of  the  will,  and  the 
children  of  John  V.  A.  Bruce  beneficially  entitled  under  it, 
against  Messrs.  Ligar  and  Watson,  other  executors  and 
tmstees  of  the  will,  seeking  to  establish  the  right  of 
John  V.  A.  Bruc^s  representatives  to  a  moiety  of  a  station 
and  stock  in  New  Zealand,  against  Ligar  entitled  to  the 
other  moiety;  and  the  removal  of  the  Defendants,  and 
appointment  of  new  trustees. 

The  Defendants  answered  separately.  Afterwards,  on 
4th  October,  1868,  Margaret  V,  A.  Bruce  died,  having 
appointed  A.  K.  Smith  her  executor,  and  the  suit  was 
continued  by  amended  bill  by  A.  K,  Smith  and  others, 
varying  the  prayer  by  seeking  a  new  trustee  in  her 
place  also. 


Jvdgnuni, 
March  24 
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^5^'  ^  -^«^,    about   30th    September,    1857,    applied   for  % 

depasturing  license  for  certain  Crown  Lands  in  the  pro- 
vince of  Otago,  New  Zealand,  and  obtained  possession  of 

it,  and  thenceforth  up  to  1864,  through  his  agents  there, 

*^  remained  in  the  occupation  of  it.    The  deceased  BnuXf 

about  1858,  put  some  sheep  on  it.  On  the  22nd  Marcb, 
1858,  Ll^ar  in  Melbourne,  signed  a  paper — ^**Thi8  is  to 
certify  that  I  surrender  to  J,  F.  A.  Bruce  one-half  interest 
in  any  runs  which  may  now  stand  in  my  name  in  the 
province  of  Otago,  in  New  Zealand,  on  condition  of 
receiving  one-half  interest  in  the  sheep  which  the  said 
X  V.  A.  Bruce  paid  for  to  James  Macandrew  twelve 
hundred  pounds."  On  the  17th  July,  1860,  a  depasturing 
license  was  issued  to  Ligar  by  the  Chief  Commissioner  of 
Crown  Lands,  New  Zealand,  for  fourteen  years,  from 
13th  September,  1857,  as  a  compliance  with  his  application. 
By  an  indenture,  14th  November,  1861,  between  Ligar  of 
the  one  part,  and  Watson  of  the  other,  reciting  the 
depasturing  license,  and  that  Ligar  was  in  possession  under 
it  of  the  run,  and  had  a  number  of  sheep  of  all  ages 
belonging  to  him  depasturing  thereon,  and  had  contracted 
with  Wauon  to  sell  him  for  £3,000  an  undivided  moiety 
of  all  the  interest  of  him  (Ligar)  in  the  run  and  sheep,  it 
was  witnessed  that,  in  consideration  of  £3,000  acknow- 
ledged to  be  paid  by  WaUon  to  Ligar,  Ligar  assigned  the 
said  moiety  to  Watson,  This  deed  has  a  receipt  for 
£3,000  indorsed,  but  no  money  was  actually  paid.  Four 
days  afterwards  a  memorandum  of  covenant  under  seal  was 
indorsed  upon  this,  providing,  as  between  Ligar  and 
Watson,  that  if  either,  or  his  representative,  were  dif^posed 
to  sell  his  moiety,  the  other  should  have  the  first  offer ; 
and  providing  for  a  value.  On  the  20th  December,  1861, 
Watson  signed  and  sealed  a  declaration  of  trust  indorsed 
on  the  same  deed,  14th  November,  1861,  stating  that  the 
£3,000  was  the  proper  money  of  Bruce,  and  the  moiety 
of  the  run  and  sheep  was  purchased  by  him  at  the  request 
and  on  behalf  of  Bruce,  disclaiming  all  interest  in  h''"*"**lff 
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and  coyeDanting  to  transfer  according  to  tlie  direction  of 
Bruce,  Bruce  died  in  April,  1863,  having  by  hia  will 
appointed  Margaret  V.  A.  Bruce,  Ligar,  Watson,  and 
Mr.  Sioddart,  and  Mr.  Taylor  (who  disclaimed)  his  executrix, 
executors,  and  trustees.  On  30th  April,  1803,  probate  was 
granted  to  Margaret  F.  A.  Bruce,  Watson,  and  Stoddart,  reserv- 
ing the  right  of  Ligar,  who  took  probate  on  6th  October, 
1864 ;  but  in  the  interval,  about  10th  August,  1864,  Ligar 
sold  the  run,  &c.,  for  £10,691  13«.  2d,,  paid  part  cash 
part  bills,  payable  in  one  or  two  years,  and  received 
ultimately  all  the  purchase  money.  Stoddart  appears  to 
have  been  the  most  active  of  the  executors  in  the  manage- 
ment of  the  affairs  of  Bruce,  and  died  12th  June,  1867. 
After  his  death,  this  claim  against  Ligar  was  made  by 
Margaret  F.  A.  Bruce  and  Smith. 


18q9« 
Bbuci 

V, 
LlOAB. 


Judgmeni. 


The  bill  alleges— according  to  the  deed — Z^ar  to  have 
been  in  sole  ownership,  14th  November,  1861,  and  to  have 
sold  a  moiety  for  £3,000  actually  paid,  which  is  untrue ; 
but  it  makes  an  alternative  case,  charging  that  the  sum 
of  £3,000  was  the  then  estimated  value  of  the  share  of 
Bruce  in  the  run  and  sheep,  in  which,  by  a  previous 
agreement  between  them,  Bruce  and  Ligar  had  become 
partners,  Bruce  having  originally  supplied  the  sheep  to 
stock  the  run.  At  law,  the  recitals  of  the  deed  14th  Novem- 
ber, 1801,  would  operate  as  an  estoppel;  not  in  equity, 
if  they,  being  untrue,  led  to  unjust  results ;  but  if  the 
relations  of  Bruce  and  Ligar  were  deliberately  fixed 
between  them,  to  be  thenceforth  as  entitled  to  the  run  and 
sheep  in  equal  shares,  by  a  bargain  sustainable  in  equity, 
it  is  immaterial  whether  the  recitals  are  true  or  false. 
It  is  not  uncommon  to  effectuate  arrangements  based  on 
other  considerations,  by  untrue  recitals  of  pecuniary 
payments,  to  shorten  deeds,  and  simplify  apparent  title 
for  dealings  with  strangers.  I  think  the  Plaintiffs  were 
entitled  to  enforce  rights  as  settled  by  the  deeds  1861, 
and  rather  think  that  Ligar  could  not  resist  them  without 
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a  cross  bQl ;  but  at  all  events  the  Flaiiitiffs  miglit  lelj 
on  either  alternative  of  the  alleged  consideration,  and 
I  think,  between  them  and  the  case  set  np  by  l^e 
Defendant  Ligarj  that  they  have  established  the  seoond 
consideration. 


The  case  of  lAgar  b  that,  in  1857,  Bruce  agreed  with 
him  to  supply  in  that  year  for  the  ran  1,200  sheep,  or 
thereabouts,  to  the  value  of  £1,200,  and  should  afterwards 
supply  2,800  sheep  more,  value  £2,800 — ^making  in  all 
4,000 — ^and  that  thenceforth  they  should  be  equally 
interested  in  the  run  and  sheep,  and  be  partners;  but 
that  Bruce  never  fulfilled  his  part  of  the  agreement 
although  requested,  and  supplied  a  small  number  of  sheep, 
not  exceeding  700,  of  less  value ;  that  he  himself  brought 
in  many  more  sheep;  that  he  was  always  ready  and 
willing  and  offered  to  account  with  the  PlaintiffiB  for  the 
value  of  the  700  sheep,  but  always  denied  a  partnership. 
He  denies  any  agreement  before  November,  1861,  for 
a  partnership  between  Bruce  and  him,  and  he  says  that 
the  indenture  of  14tth  November,  1861,  and  the  declaration 
of  trust  endorsed,  were  executed  at  the  request  of  Bruce 
for  the  purpose  of  enabling  him  to  make  use  of  the  same 
in  some  way,  as  a  security  or  otherwise,  and  upon  the 
express  agreement  and  understanding  that  the  same  should 
be  of  no  effect  as  between  them,  unless  and  until  Bruce  or 
Watson  paid  the  £8,000  to  him,  or  contributed  sheep  of 
that  value  to  the  business.  These  alternatives  are  incon- 
sistent; a  contribution  to  the  business  should  be  double 
the  value  of  a  payment  to  Ligar. 

Ligar  did  not  give  evidence  to  support  his  case.  An 
application  was  made  to  me  1st  December,  1868,  for  a 
commission  to  examine  him  as  a  witness  &r  himself,  which 
I  refused.  By  consent  of  counsel  on  both  sides,  the 
affidavits  of  Alfred  Brooke  Malleson  and  John  WUks,  th^ 
used,  are  to  be  entered  as  evidence.    By  them  it  appeared 
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that  the  bill  was  delivered  24tli  Augnst,  1868 ;  that  the 
naintifi'  solicitors  wrote  to  Ligar's  on  the  20tli  Augast 
tiiat  their  dients  would  not  consent  to  his  leaving  the 
oolonj,  until  lie  had  given  an  undertaking,  not  to  apply  or 
seek  for  a  commission,  to  have  his  evidence  taken  out  of  it ; 
that  their  clients  (trustees)  had  no  right  to  incur  a 
responsibility^  by  allowing  the  matter  to  stand  over  until 
his  return ;  and  by  a  similar  letter  of  the  1st  September, 
1868,  the  Plaintiffs'  solicitors  stated  that  they  would 
oppose,  by  every  means  in  their  power,  any  application 
that  might  be  made  for  a  commission  to  examine  him  out 
of  the  colony,  and  that  his  solicitors  had  better,  therefore, 
take  what  steps  they  might  consider  necessary  prior  to  his 
departure.  lAgar  sailed  for  England,  12th  or  13th  Sep- 
tember, and  his  answer  was  delivered  14ith  September. 
Since  parties  have  been  enabled  to  become  witnesses  for 
themselves,  applications  for  commissions  to  examine  them 
at  a  distance,  have  been  too  often  used  for  purposes  of 
mifair  delay,  and  should  be  regarded  very  suspiciously. 
It  has  been  argued  that  it  would  be  a  great  hardship  to 
lAgar  to  disclose  his  case  at  that  stage  of  the  proceedings 
upon  an  examination  de  bene  esse,  I  do  not  see  that; 
examination  by  commission  generally  precedes  the  taking 
of  evidence.  The  materials  for  preparing  Ligar's  answer 
would  be  materials  for  his  examination.  It  might  be  an 
inconvenience  for  him,  in  the  hurry  of  departure,  to  find 
time  to  be  examined;  but  it  would  be  a  far  greater  hardship 
to  the  otber  side  to  be  subject  to  the  delay  and  expense 
of  a  commission,  and  the  inconvenience  of  arranging  an 
effective  cross-examination  at  a  distance.  My  refiisal  of 
the  commission  was  not  appealed  from,  and  I  think  I 
should  now,  in  the  main,  treat  Ligar  as  one  who  has  not 
given  evidence  to  support  a  case,  which  he  could,  if  it  was 
true. 


1869. 


Judgmeid, 


There  is  no  evidence  that  lAgar  ever  put  a  sheep  on  the 
station.    The  first  documentary  evidence  there  is,  that  of 
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22nd  March,  1858,  shews  that  Bruee  had  paid  £1,200  for 
sheep  intended  for  the  station,  and  was  therefore  given  a 
moiety  of  the  station,  as  the  price  of  a  moiety  of  the  sheep. 
The  run  was  bought  for  £38  5«.,  at  a  rent  of  £8  18<.,  bo 
that,  unless  it  had  increased  strangely  in  value,  Ligar  seems 
to  have  made  a  good  bargain ;  and  the  sum  of  £4,0u0  as 
value,  would  appear  very  improbable. 


This  document  has  been  objected  to  as  not  put  in  issue. 
I  think  it  sufficiently  in  issue  by  the  assertion  that,  bj  a 
previous  agreement,  Bruce  and  Ligar  had  become  partners. 
It  came  in  no  way  by  surprise  upon  Ligar,  as  he  wa6  sent  a 
copy  of  it  by  Plaintiffs'  solicitors  (31st  July,  1868),  as 
affording  evidence  upon  the  question  in  discussion,  inconsis- 
tent with  some  explanation  he  had  offered.  I  have  always 
held  that  admissions  of  a  party  may  be  used  as  evidence 
of  a  case  made,  though  not  put  in  issue.  In  Chodman  9. 
Boulton  (^),I  refused  to  receive  the  statement  of  a  settlor 
about  making  a  settlement  at  one  time,  of  his  intent  to 
defeat  creditors,  to  impugn  another  settlement,  as  against 
those  deriving  under  the  other  settlement,  because  the 
statement  was  not  in  issue ;  and  the  full  Court,  on  appeal, 
reversed  my  decision,  holding  the  statement  admissible. 


Another  objection  has  been  made  to  the  reception  of  this 
document,  that  its  production  is  a  breach  of  professional 
confidence  by  the  Plaintiffs'  solicitor,  Mr.  Mallesan.  His 
firm  was  employed  by  the  acting  executrix  and  the  executors 
and  trustees,  Margaret  V,  A,  Bruce,  the  two  Defendants,  and 
Stoddart ;  and  this  document  with  other  documents  put  into 
their  hands  as  solicitors  for  the  estate,  should  have  been  in 
the  hands  of  Bruce  when  he  died,  and  there  is  no  evidence 
that  it  was  ever  especially  in  the  hands  of  Ligar  as  an 
executor.  As  he  was  the  last  to  take  probate,  it  was 
probably  in  the  hands  of  some  other  before  that  time,  and 
never  passed  &om  him  to  the  solicitors.    But,  taking  it  that 

(A)   2lfi<»,  YoL  v.,  £q. 
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he  had  got  it  into  his  hands,  and  handed  this  paper,  shew- 
ing rights  df  the  executors  as  a  class  representing  Sruce, 
against  him  individually,  to  solicitors  employed  by  all, 
surely  all  confidence  or  right  of  secresy  for  him  was 
terminated.  The  document  and  its  contents  were  to  be 
read  by  all,  used  by  all,  or  as  a  duty  by  the  solicitor  working 
the  interests  of  the  estate ;  in  fact,  neither  Liffar  nor  an 
independent  solicitor  of  his,  could  refuse  to  produce  it. 
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The  deed  of  14th  November,  1861,  being  followed  four 
days  after,  by  the  additional  provision  for  purchase  by  valu- 
ation, Ac.,  is  strongly  confirmatory  of  its  reality  as  repre- 
senting a  concluded  bargain  in  its  operative  part.  The  next 
material  evidence  against  lAgar,  under  his  own  hand,  is  two 
letters,  same  date,  2nd  March,  1864,  one  to  the  executrix 
and  executors  of  Bruce  (he  had  not  then  taken  probate), 
offering,  according  to  agreement,  his  share  in  the  New 
Zealand  stations  for  £4,500,  seeming  to  refer  to  the  agree- 
ment 18th  November,  1861.  The  second  letter  is  to  "  My 
dear  Sir  " — I  presume  another  executor — "  From  what  you 
said,  I  thought  it  impossible  for  Mrs.  Bruce,  under  present 
financial  arrangements  to  enter  into  the  purchase.  If  you 
think  differently  now,  I  will  try  and  put  off  the  sale  for  two 
or  three  days,  so  as  to  suit  her  convenience."  The  next 
document  is  a  minute  of  meeting  of  the  executrix  and  exe- 
cutors of  Bruce,  held  1st  April,  1864,  present — Mrs.  Bruce, 
Messrs.  O.  W.  lAgar,  J.  Watson,  J.  Stoddart,  S.  Stephen, 
iolicitor.  Numerous  statements  and  resolutions  about  the 
property  are  entered.  Last  of  all,  "  Mr.  Ligar  was  author- 
iaed  to  sell  station  in  New  Zealand,  by  private  bargain, 
or  public  auction,  but  at  not  less  than  £10,000.  Minutes 
confirmed  6th  December,  1866  ;  present — James  Stoddart, 
C.  W.  Ligar  (his  signature),  John  Watsan.''  These  three 
documents  are  not  direct  admissions,  and  are  not  put  in 
issue,  and  I  therefore  hesitated  to  receive  them  in  support 
of  the  Plaintiffs'  case.  Perhaps  I  should,  according  to  Good- 
■wn  V.  Boulton.     I  did  receive  them  as  contradictinir  that 

W.  W.  k  a'b.      vol.  VI. — EQ.  T 
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made  by  Ligar,  As  to  their  weight,  I  feel  that  lAgaar  wu 
never  asked  to  explain  them,  and  is  now  absent.  But  thej 
very  strongly  indicate  that  Bruc^B  representatives'  claim 
against  Ligar  for  a  moiety  of  the  run  and  sheep,  was  fiilly 
recognised  by  the  latter  down  to  the  sale,  10th  August, 
1864,  and  as  far  as  December,  1865,  was  discussed  by  all 
the  executors.  The  death  of  Stoddart  and  Margaret  V.  A. 
Bruce  has  deprived  us  of  their  explanations  of  these  matten, 
and  their  subsequent  inaction.  Mr.  StepheUj  the  soUcitor, 
should  reasonably  have  been  examined  by  the  PlaiotiffB. 
It  is  more  probable  that  Ligar  was  left  to  work  on  the 
station  without  interference  by  Brues  or  hiB  representatiTea, 
the  latter  simply  expecting  a  moiety  when,  realised,  than 
that  Bruce  and  his  representatives  should  have  left  a  de- 
mand for  700  sheep  unclaimed  and  unadjusted. 


Passing  now  to  parol  evidence.  The  Defendant  Wati&ik 
was  examined  for  Ligar,  He  said  he  was  ignorant  of  tke 
document  22nd  March,  1858.  "  As  to  documents  of  1861 
no  money  passed.  Bruce  stood  in  a  position  with  Mr.  Xtyor, 
as  member  of  the  Board  of  Land  and  Works,  as  to  his  con- 
tracts." (This  I  take  as  a  possible  reason  for  a  trustee 
being  introduced.)  "  Bruce  was  anxious  to  have  the  deed 
(November  1861)  for  some  purpose.  He  said  the  banks 
had  charge  of  the  execution  of  the  contract  by  their  officials, 
and  he  did  not  know  his  position  with  the  banks  as  to  the 
results,  and  he  wanted  something  to  fall  back  upon — some- 
thing to  show  the  interest  he  had  in  the  station.  A  solicitor 
prepared  the  document.  It  took  some  days.  Bruce  did 
not  exactly  say  what  he  intended  to  do  with  it.  He  said  he 
was  in  difficulties.  Bruce  asked  me  to  sign  a  declaration  of 
trust.  Ligar  and  Bruce  had  warm  words  about  the  matter 
before  the  execution  of  the  document  of  14th  November. 
Ligar  complained  that  Bruce  had  not  brought  the  quantity 
of  sheep  promised,  at  the  time  they  discussed  the  basis  of 
the  deed.  Ligar  complained  that  the  expenses  of  the  com- 
mission agents  and  overseer,  ate  up  more  than  the  profits ; 
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that  the  few  sheep  on  the  station  were  not  enough  at  all  to 
pay  the  expenses.  Heard  Ligar  complain  that  the  sheep 
were  scabby  and  few.  He  said  Bruce  had  not  put  on  the 
number,  nor  of  the  quality  promised.  Bruce  said  he  was 
expecting  to  be  in  a  better  position  with  his  contract,  and 
when  he  was,  would  put  extra  sheep  on.  They  were  talking 
of  putting  on  2,000  to  3,000  more.  Bruce  said  he  would 
do  it.  It  was  talked  of  as  of  sheep,  not  money.  Semember 
nothing  said  of  Bruce  having  put  on  any.  I  do  not  know 
how  £3,000  was  fixed  upon."  "  Bruce  told  me  he  had  put 
600  to  700  sheep  on  the  station  in  New  Zealand,  and  said 
the  country  was  good,  and  when  he  had  means  he  would 
put  more.  He  said  he  had  arranged  with  Ligar  to  do  so." 
This  evidence  would  indicate  that  Bruce,  embarrassed, 
wished  a  settlement  of  his  claims  against  Ligar — some  evi* 
dence  of  their  existence  and  extent,  perhaps,  to  get  credit 
on  the  document ;  that  they  quarrelled  over  the  matter, 
and  80  were  at  arm's  length,  and  making  it  improbable  that 
lagar  would  sign  a  document  inconsistent  with  his  rights, 
without  taking  some  written  defeasance.  Very  likely  there 
were  questions  between  them,  some  such  as  Ligar  now  sets 
up  in  his  answer.  What  I  have  to  say  is  whether  the  deed 
November,  1861,  was  a  full  adjustment  of  those  differences. 
If  the  deed  was  a  full  adjustment  of  previous  undivided 
rights,  it  was  immaterial  what  sum  was  inserted  as  a  nomi- 
nal price ;  both  might  wish  to  exaggerate  the  apparent  value 
of  the  property.  Watson's  evidence  of  Bruce  intending  to 
bring  on  more  sheep,  does  not  shew  they  were  to  be  as  part 
of  his  contribution  to  partnership  capital.  From  the  price 
afterwards  produced  by  the  property,  it  is  probable  that 
either  or  both  did  add  to  the  700  sheep  originally  brought 
on ;  yet  it  is  not  impossible  that  the  increase  of  700  sheep 
by  breeding,  and  of  the  value  of  the  run  by  property  in  New 
Zealand  rising,  may  account  for  the  price  (£10,000)  in  1864. 
The  solicitor  employed  to  prepare  the  deeds  should  have 
heen  produced  or  accounted  for  by  the  Plaintiffs,  instead  of 
the  Defendant. 


1869. 


Judgment. 


T  2 
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The  next  witness  examined  for  Ligar  is  Mr.  OIom.  He 
says — "  I  spoke  with  Bruce  before  1860  about  the  purchase 
of  a  station  in  New  Zealand.  Did  not  see  Ligar  about 
it.  Ligar  had  spoken  to  me  about  1867  as  to  my  putting 
on  stock  on  a  station  he  had  in  New  Zealand.  Bruce  saw 
me  it  might  be  two  years  after.  He  spoke  in  private  to 
me ;  asked  if  I  knew  anything  of  Ligar'' s  station  in  New 
Zealand,  as  he  had  a  notion  of  going  into  it.  I  said  I 
knew  nothing  of  it  except  what  Ligar  told  me,  which  waa 
that  he  valued  the  station  and  stock  at  £8,000,  and  had 
told  me  that  if  I  put  5,000  to  6,000  ewes  on  it  I  would 
make  large  profit.  Bruce  did  not  tell  me  what  Ligar  had 
offered  him.  Met  Bruce  accidentally  about  a  year  after; 
conversed,  and  asked  him  had  he  purchased  from  lAgor. 
He  said  he  had  made  arrangements  about  the  station.  He 
said  the  purchase-money  was  about  the  value  mentioned 
before  at  my  house.*'  From  this  it  would  appear  that 
Ligar  after  getting  the  station,  and  before  dealing  with 
Bruce,  had  sought  Glasses  assistance  to  stock  it;  had 
untruly  represented  it  as  then  stocked,  and  worth  £8,000 ; 
that  about  1859,  Bruce  was  thinking  of  joining  Ligar,  It 
seems  that  either  this  1869  date  is  wrong,  or  that  of  the 
document,  22nd  March,  1858,  or  perhaps  Bruce  doubted 
after  it  as  to  going  on.  If  about  1860  Bruce  represented 
he  had  purchased  from  Ligar  a  share  as  for  £4,000  (but 
this  evidence  is  given  very  vaguely),  it  affords  some  support 
firom  Bruce^s  mouth,  of  Ligar* s  case — that  originally  Bruce 
was  to  make  up  £4,000,  but  it  is  not  sufficient  to  show 
that  he  did  not  partially  fulfil  it  before  18161,  or  that 
the  deed,  November,  1861,  was  not  a  final  adjustment,  for 
Glass  states  facts  all  before  that  date. 


On  the  whole,  I  think  that  the  evidence  for  the 
Plaintiffs  decidedly  preponderates,  and  that  Ligar  should 
be  declared  liable  for  half  the  proceeds  of  the  station, 
stock,  and  purchase-money,  and  made  liable  for  the  costs  of 
suit.     His  interests  are  so  far  opposed  to   those  of  the 
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eestuu  que  tnutent  that  he  cannot  properly  be  continued  as 
a  trustee,  and  he  is  out  of  the  country ;  but  I  have  felt 
some  difficulty  as  to  the  manner  of  removing  him.  In  his 
answer  he  offers  to  submit  to  be  removed  on  being 
indemnified,  and  paid  all  his  costs  and  expenses — a  price 
I  am  not  disposed  to  give.  He  also  offers  to  account  for 
all  parts  of  the  real  and  personal  estates  which  have  come 
to  his  hands,  having  all  just  allowances,  which  I  am 
dispoaed  to  direct.  The  difficulty  I  have  felt  is,  as  to 
removing  him,  and  appointing  another  trustee,  without 
taking  fuU  accounts  of  Brtice^s  estate.  The  Plaintiffs* 
coimsel  have  suggested  that  the  accounts  may  be  limited 
to  Ligar's  receipts  and  disbursements.  I  have  not  been 
referred  to,  or  been  able  to  find  any  instance  of  a  trustee 
being  removed  upon  taking  accounts  so  restricted,  but 
have  found  no  authority  for  the  position  that  the  full 
accounts  of  an  estate  must  be  taken  before  removal  of 
a  trustee,  and  see  no  material  practical  hardship  in  the 
course  suggested. 


1869. 


Judgment, 


As  to  the  Defendant  Watson  the  bill  states  that  he 
never  accoiuated  to  Bruce  in  his  lifetime,  or  to  his  other 
executors,  for  any  money  coming  due  in  respect  of  the 
property  assigned  to  him,  and  although  well  aware  of  the 
sale  and  of  the  profits  made  by  Ligar,  never  took  any 
steps  to  recover  them  ;  and  it  prays  that  the  Defendants 
may  be  decreed  to  pay  to  the  Plaintiff,  Alexander  Kennedy 
8mith  (as  trustee),  or  to  new  trustees,  half  the  profits  and 
proceeds  of  sale,  and  be  removed  from  being  trustees. 
Now,  so  far  as  regards  Watson  being  a  trustee  of  the  deed, 
November,  1861,  he  was  merely  a  person  whose  name 
was  used  for  some  purpose  of  concealment  of  Bruce  as  the 
true  owner,  and  after  the  execution  of  the  deed  December, 
1861,  he  had  no  duties  to  perform — nothing  to  do  with  the 
matter — so  it  would  be  absurd  to  ask  him  to  pay  anything. 
Aa  an  executor  he  might  perhaps  be  responsible  for 
neglect  in  allowing  the  profits  and  proceeds  to  remain 
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Judgment, 


in  Ligar's  hands,  but  that  would  be  a  liability  only 
important  in  case  of  Ligar^s  insolvency,  which  is  not 
alleged,  and  which  could  be  enforced  only  in  a  suit  with 
different  parties  seeking  to  make  the  co-executors  liable — 
at  all  events  not  with  one  as  Plaintiff.  Yet  I  think 
Watson  was  warranted  as  to  his  defence,  in  not  acting 
as  a  mere  formal  party ;  as  he  was  sought  to  be  charged 
through  Ligar^  he  was  entitled  to  put  forward  lAgar'i 
defence.  His  answer  reiterates  Ligar*9  statements  as  on 
information  and  belief;  as  a  witness,  he  was  not  able 
to  prove  their  truth.  But  I  have  no  reason  to  say,  apart 
from  the  letters  and  minute-book,  1864-1865,  which  were 
not  in  issue,  and  as  to  which  he  was  not  questioned, 
that  he  disbelieved  Ligar^g  defence.  I  have  no  present 
material  for  removing  him  as  a  trustee,  or  depriving  him 
of  his  costs  as  such.  I  shall  direct  an  inquiry,  when  he 
first  became  aware  of  the  said  documents  and  the  matters 
therein  contained,  and  other  circumstances  in  relation 
thereto. 


jyeerw,  "  Declare,  that  nDder  the  deed,  18th  Novemher,  1861,  and  the 

,  "declaration    of   trust,   20th    Decemher,  1861,  in    bill    mentioDed, 

"  the  deceased  John  V,  A,  Bruce  was  entitled  to  a  moiety  of  the  lease 
"  or  depasturing  license  dated  the  17th  day  of  Jnly,  1860,  themn 
"  mentioned,  and  the  sheep  of  all  ages  depasturing  on  the  laod 
"  comprised  therein  on  the  18th  November,  1861,  and  their  increase 
"  and  progeny,  and  the  profits  thereof  from  time  to  time  made  mitil 
"  the  sale  thereof  in  bill  mentioned,  and  of  the  clear  produce  of  the 
"  said  lease  and  sheep,  or  their  increase  and  progeny  when  sold.  Refer 
"  it  to  the  master  to  take  an  account  of  the  receipts  and  disbnrsements 
"  of  and  by  the  Defendant,  C,  W,  Ligar,  In  regard  to  the  aaid  station, 
sheep,  and  their  increase  and  progeny,  from  the  said  18th  Novemher, 
1861,  to  the  time  of  the  said  sale,  and  also  of  all  additions  made  to 
the  stock  upon  the  said  station  (which  were  continued  thereon 
"  to  the  said  sale),  made  by  either  the  said  Defendant  lAgatt  or 
"  John  V,  A.  Bruce,  respectively,  and  continuing  the  account  during 
"  the  same  time  to  the  time  of  the  said  sale,  to  strike  a  balance  between 
**  the  said  Defendant  Ligar,  and  the  representatives  of  the  said 
**  John  V7A,  Bruce,  Direct  the  master  to  charge  interest  upon  the 
"  said  balance  at  the  rate  of  eight  pounds  for  every  hundred  poonds  by 
*'  the  year,  and  to  continue  the  account,  charging  the  sfud  Defendant 
"  Ligar  with  the  several  portions  of  the  purchase  money,  when 
*'  reoelTed,  with  interest  thereon  at  the  same  rate  to  the  making  of  faif 
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''report.  Declare  the  8ud  Defendant  lAgar  liable  to  pay  the 
"  Plaintiflfs  their  costs  of  suit  up  to  and  inclading  this  decree.  Refer  it  to 
"  the  master  to  tax  them,  and  charge  the  said  Defendant  with  them  in 
"  aooonnt.  Befer  it  to  the  master  to  take  an  account  of  all  receipts 
**  aud  disbursements  of  the  said  Defendant  Ligar  in  regard  to  other 
"estate,  real  or  personal,  of  the  deceased  John  V,  A,  Bruce,  as  his 
"  executor  or  trustee,  and  to  strike  a  balance  as  to  his  claim  upon,  or 
"  liability  to,  the  said  estate,  giving  all  just  credits  and  allowances  to 
"  the  date  of  his  report.  Refer  it  to  the  master  to  approve  of  two  or 
"  more  proper  persons  to  be  appointed  trustees  of  the  estate  of  the 
"  said  John  V.  A.  Bruce  in  the  place  and  stead  of  the  said  Defendant 
"  lAgar,  and  of  Margaret  V.  A,  Bruce  deceased.  Declare  that  the 
"  said  Defendant  Ligar  should  be  removed  from  being  such  trustee. 
"  Refer  it  to  the  master  to  inquire  and  report,  as  to  the  Defendant 
**  John  Watson,  when  he  first  became  aware  of  the  letters  of  the 
"  Defendant  lAgar,  dated  8th  March,  1864,  and  the  minute  of 
**  proceedings  by  the  executors  of  the  said  John  V.  A,  Bruce,  dated 
"Ist  April,  1864,  in  evidence  in  this  cause,  and  of  the  matters 
**  therein  referred  to,  and  to  report  all  material  circumstances  of  the 
"  conduct  of  the  said  Defendant  Watson  in  relation  thereto.  Reserve 
"  further  directions  and  costs.    Liberty  to  apply." 


1869. 
Baucb 

V. 
LlOAB. 

Decree. 


From  tliis  judgment  the  Defendant,  X?yar,  now  appealed     May  8, 10. 
to  the  fuU  Court  (J). 


Mr.  Butmy  and  Mr.  Wehh,  for  the  Appellant,  cited  in 
addition  to  the  cases  cited  below,  Lidgett  v.  Williams  (k), 
WatU  V.  Hyde  (l),  Malcolm  v.  Scott  (m),  Chraham  v, 
Oliver  (n),  and   Whittle^  v.  Martin  (p). 

Mr.  J,  W,  Stephen  and  Mr.  Holroyd  for  the  Eespondents. 


Mr.  Bunny  in  reply. 


Our,  ado,  vuU, 


Argument  on 
Appeal, 


(j)   Coram,     StaweU,    C.    J. 
Barrg,  J.,  and  Willi€ms,  J. 
(k)  4  Hare,  464. 
(0    2Fh]L,406. 


(m)  8  Hare,  89. 
fn)    8  Beav.,  124. 
(o)    Ji.,226. 
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1869.        The  Chief  Justice: — 

The  material  question  in  this  case  is,  whether  the  Appel- 

lant  lAgar — for  the  appeal  is  his  alone — was  afforded  a  fiiir 

^  ^  opportunity  of  being  examined  as  a  witness  on  his  own 
Judgment  on  behalf.  His  acts  and  admissions,  uncontradicted  and 
unexplained,  admit,  in  our  opinion,  of  no  other  conclusion 
being  legitimately  drawn  therefrom  than  that  which  the 
Court  lias  already  deduced.  His  certificate  or  declaration 
of  March,  1858 ;  his  deed  of  assignment,  the  endorsement 
thereon,  and  the  declaration  of  trust  of  November  and 
December,  1861 ;  his  letters  of  March,  1864 ;  his  presence 
at,  and  approval  of,  the  proceedings  of  the  meeting  of 
executors  in  April  of  that  year,  sanctioning  a  sale  of  the 
station  in  question,  subject  to  a  minimum  price ;  and  his 
approval  in  December,  1865,  of  the  meeting  of  April,  1864, 
confirming  the  minutes  of  that  meeting — all  uncontradicted, 
and  only  explained  so  far  as  they  have  as  yet  been  in  this 
suit,  form,  in  our  opinion,  a  chain  of  evidence  in  direct  sup- 
port of  the  case  of  the  Plaintifl^s,  and  quite  inconsistent 
with  the  position  which  the  Appellant  now  assumes. 

Objections  of  a  technical  nature  were  taken  to  the  admis- 
sibility of  some  of  the  exhibits,  as  well  as  to  the  frame  of 
the  bill,  and  the  form  of  the  decree.  We  think  the  docu- 
ment of  22nd  March,  1858,  was  sufficiently  in  issue  by  the 
statement  that  by  an  agreement  the  Appellant  and  the  late 
Jolm  Vans  Agnew  Bruce  were  partners,  or  interested  in  the 
station.  Nor  was  there  any  privilege  or  ground,  in  our 
opinion,  on  which  its  production  could,  with  propriety,  have 
befen  withheld.  We  regard  the  suit,  substantially,  as  insti- 
tuted by  the  representatives  of  one  of  two  persons,  jointly 
interested  in  a  station,  to  recover  the  share  of  their  testator 
in  the  proceeds — the  station  having  been  sold,  and  the  pur- 
chase-money retained  by  that  other  person.  His  position, 
as  one  thus  jointly  interested  with  the  testator,  is  so  incon- 
sistent with  his  continuance  as  trustee  of  the  same  estate, 
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that  he  ought  not,  for  his  own  sake,  to  be  subjected  to  the  l^^* 

pressure  of  such  conflicting  interests.  We  see  no  substan- 
tial objection  to  the  mode  in  which  the  accounts  have  been 
directed  to  be  taken.  If  the  Appellant's  present  objections 
were  to  be  maintained,  it  would,  in  many  instances,  be  ^^^^ 
rendered  impossible,  for  a  long  space  of  time  at  least,  to 
remove  from  their  trusteeship  most  objectionable  trustees. 
The  accounts,  too,  which  it  is  now  urged  are  indispensable, 
were  not  asked  for  in  the  answer.  We  need  not  enter 
on  the  objection  taken  to  the  decree  as  regards  the  Defend- 
ant Watson,  for  he  does  not  appeal  therefrom. 

It  is  necessary  therefore,  we  think,  only  to  consider  the 
application  for   a   commission    made    by   the   Appellant, 
and  the  circumstances  under  which  it  was  refused ;  and, 
even  as  regards  this  point,  the  order  refusing  the  commis- 
sion was  not  appealed  against,  but  we  desire  to  meet  the 
case  in  the  way  it  was  presented  to  us.      As  a  rule,  an 
application  for  a  commission  to  examine  witnesses  should 
be  regarded  almost  as  of  right  if  made  bond  fide ;   and, 
subject  to  the  observations  we  shall  presently  offer,  we  are 
not  prepared  to  draw  any  distinction  between  the  examina- 
tion of  witnesses  generally,  and  of  those  who  are  parties  to 
the  suit.      It  is  obvious,  however,  that  where  one  of  the 
parties  makes  the  application,  the  question  of  hond  fides 
demands  more  close  attention,  especially  when  the  applicant 
has  been   within  the  jurisdiction,  and   has   left   it   after 
the  bill  has  been  filed.      In  such  a  case  a  presumption 
fairly  arises  that  a  defendant  who,  by  his  testimony,  could 
give  a  satisfactory  answer  to  9^ 'prima  fade  case  against  him, 
would  not  hesitate,  for  his  own  sake,  to  subject  himself  to 
examination,  and  court  further  enquiry.      Two  reasons  are 
offered  for  the  Appellant  in  the  present  ease  not  having  done 
Bo.    One,  that  he  would  have  thereby  prematurely  disclosed 
his  defence.   We  can  conceive  instances  in  which  this  might 
possibly  afford  a  -  sufficient   excuse  ;    for  example,  where 
the  bill  was  for  discovery,  or  where  the  Plaintiff's  equity,  it 
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1869.        ^as  expected,  would  be  supported  mainly  by  the  Defendant's 

-    Bbuob        answer ;  but  where,  as  in  the  present,  the  Plaintiff's  cause 

^  ^'  of  suit  is  based  on  a  joint  interest  with  the  defendant,  and 

where  a  strong  case,  if  uncontradicted,  is  launched  against 

J^^l  ^  him,  we  cannot  appreciate  the  force  of  the  reasoning.  If 
the  answer  will  amount  to  a  satisfactory  defence,  it  is  not 
very  apparent  why  investigation  should  be  feared ;  indeed, 
the  very  nature  of  the  excuse  is  in  such  a  case  almost  sug- 
gestive of  an  apprehension  of  weakness.  The  other  reason 
was  one  of  mere  personal- inconvenience;  but  such  incon- 
venience cannot  be  allowed  to  weigh  against  the  probabUily 
of  positive  injustice  to  the  Plaintiffs.  The  period 
allowed  for  leave  of  absence  from  official  duties  might  no 
doubt  be  abridged,  and  the  enjoyment  anticipated  during 
that  period  thus  lessened;  but  the  Defendant's  first  duty  is 
to  the  Coiurt  and  to  the  suitor,  and  in  this  respect  there  is  a 
very  substantial  distinction  between  the  examination  of  an 
ordinary  witness  and  of  a  party  to  the  suit.  The  witness 
owes  no  farther  duty  to  the  Court  than  to  obey  its  mandate 
in  the  form  of  a  subpoena,  and  if  that  obedience  would  sub- 
ject him  to  unnecessary  delay  and  inconvenience,  a  commis- 
sion may  be  issued :  but  the  party  owes  to  the  Court  the 
duty  of  every  litigant,  namely,  to  attend  to  the  litigation, 
and  such  a  duty  ought  not  to  be  postponed  for  mere  enjoy- 
ment. The  one  has  a  control  over  his  own  movements 
and  the  arrangement  of  his  own  affairs,  which  the  other  has 
not,  and  ought  not  to  be  allowed  indirectly  to  exercise 
over  the  affairs  of  another.  The  party  to  the  suit  ought 
to  forego  pleasure  and  attend  to  business ;  if  he  chooses 
not  to  do  so,  he  must  abide  the  consequences.  We  think 
that  both  reasons  have  been  fuUy  dealt  with  in  the  judg- 
ment pronounced.  ^ 

We  conclude  by  stating  that  we  believe  the  Plaintiffs' 
case  has  been  satisfactorily  sustained,  that  the  documentary 
evidence  was  not  privileged,  and  properly  received.  We 
consider  the  removal  of  the  Appellant  from  the  office  of 
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traatee  was  imperative,  and  that  under  the  circumstanoes,      ^  19^. 

which  are  peculiar,  the  limited  nature  of  the  accounts 

directed  meets  the  equity  of  the  case ;   that  it  is  not  the 

pririlege  of  the  Appellant  to  take  exception  to  the  structure 

of  the  suit  or  the  nature  of  the  decree  on  behalf  of  his    ''*^^.^ 

Co-defendant    Watsany  who  is    quiescent,   and    has    not 

appealed;  and  we  are  of  opinion    the  alleged  imputed 

italeness  of  the  demand  presents  no  insuperable  objection 

to  the  maintenance  of  the  suit. 

We  concur  in  the  judgment  delivered,  and  direct  that 
the  appeal  be  dismissed,  and  with  costs. 

Appeal  dismissed  with  costs. 
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July  5,  6,  22. 

September 
;   23,24,25. 


THE  ALADDIN  QOLD  MININO  COMPAKT 
REGISTERED  r.  THE  ALADDIN  AN^D 
TRY  AGAIN  UNITED  GOLD  MINING 
COMPANY     REGISTERED. 


X  HIS  was  a  bill  filed  by  the  Plaintiif  company  as  lessees 
under  a  gold-mining  lease,  issued  to  the  company  under  the 
"  Mining  Statute  1865,"  against  the  Defendant  company, 


No.  291,  to 
restrain  a 
tortious 
mining  on, 
and  removal 
of  gold  from, 
the  demised 
premises. 

In  a  trespass 
suit  by  the 
lessees  under 


A  bill  will  lie 
by  a  lessee  in 
possession 
under  a  gold- 
grant^  by  the  ^^^^>  its  manager,  and  Wilcox,  tributer  of  the  Defendant 
Crown  under  company,  to  restrain  an  alleged  trespass  upon  the  demised 
premises,  by  the  Defendant  company  and  Wilcox,  The  case, 
as  made  by  the  bill,  stated  the  lease ;  that  the  Plaintiffs  had 
entered  into  possession  under  the  lease,  and  expended  a 
large  sum  of  money  in  mining  on  the  land ;  and  that  the 
Defendants  had  trespassed  on  the  land  and  removed  large 
quantities  of  gold  and  auriferous  earth  therefrom,  and  still 
continued  such  trespass  and  removal  of  gold.  The  bill 
lessees  unaer  pp^yed  an  injunction  and  account.  An  interim  injunction 
lease,  granted  was  obtained  on  motion  before  answer.  The  Defendants, 
under Na291  ^J  their  answer,  impeached  the  validity  of  the  lease,  on  the 
the  Defend-      ground  that  it  was  not  granted  on  the  application  of  the 

ants  relied 

upon  a  title 

derived  from  persons,  at  the  time  of  the  granting  of  the  lease,  in  occupation  under 

miners'  rights  of  the  land  alleged  to  have  been  trespassed  upon. 

Held,  that  such  defence  might  be  insisted  on  without  a  cross  bill ;  and  that  it  was  not 
necessary  for  the  Defeudante  to  resort  to  a  scire  facias  to  set  aside  the  lease. 

A  gold-mining  lease  by  the  Crown  under  No.  291,  if  the  parcels  comprise  land  at  the 
time  of  the  demise  occupied  by  the  holder  of  a  miner's  right,  who  has  not  assented  to 
the  lease,  is  void,  quoad  the  land  so  occupied,  and  no  proceedings  to  set  it  aside  are 
necessary. 

Tlie  applicant  for  a  gold-mining  lease  under  No.  291,  must  be  a  person,  or  a  corpor- 
ation ;   a  contemplated  company  cannot  be  an  applicant. 

The  Governor  is  not  warranted  in  granting  a  lease  of  auriferous  land  to  an  alleged 
assignee  of  the  applicant,  against  the  protest  of  the  applicant ;   and 

Semble,  that  the  Governor  has  no  power  under  No.  291,  sec.  24,  to  grant  a  lease  of 
auriferous  land  to  any  one  but  the  applicant. 

Where  an  appeal  to  the  full  Court  is  dismissed  with  costs,  no  order  is  necessary  for 
the  payment  to  the  Respondent  of  the  £50  lodged  in  Court  by  the  Appellant. 
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PlamtifiT  company,  but  of  tlie  Defendant  Wekey ;  that  the 
land  demised  was,  at  the  date  of  the  lease,  in  the  possession 
of  three  persons — Wekey ^  Boot,  and  Arkley — under  their 
miners'  rights,  who  had  not  consented  to  the  lease  being 
granted;  that  the  lease  was  obtained  by  fraud  and  mis- 
representation ;  and  was  issued  in  violation  of  the  "  Mining 
Statute  1865 ''  and  the  leasing  regulations  made  thereunder. 
They  also  alleged  that  the  Plaintiff  company  had  never 
entered  into  possession  of  the  leased  land ;  and  denied  the 
trespass  aUeged  by  the  bill ;  but  admitted  that  Wilcox,  as 
the  tributer  of  the  Defendant  company,  had  mined  upon  the 
land  in  question,  and  removed  gold  therefrom.  The  answer 
also  stated  that  the  Plaintiff  company  had  instituted  a  com- 
plaint  before  a  warden  against  the  Defendant  company  for 
a  trespass  upon  the  same  land,  which  had  been  dismissed, 
with  costs ;  and  submitted  that  the  Plaintiffs  not  having 
appealed  there&om  were  incapacitated  irom  instituting  this 
suit ;  and  also  that  the  Plaintiffs  had  adequate  reHef  with- 
out the  aid  of  this  Court,  under  the  jurisdiction  given  to 
Comlis  of  Mines  and  Wardens  by  the  ^^  Mining  Statute 
1865."  The  &cts,  as  they  came  out  in  evidence,  are  fully 
itated  in  the  judgment  of  His  Honor  Mr.  Justice  MoleS' 
vDorth. 
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Mr.  J.  W,  Stephen  and  Mr.  Wehh  for  the  Plaintiffs.  The 
Plaintiffs  are  entitled  to  maintain  this  suit  upon  the  strength 
of  their  title  as  lessees  until  the  lease  be  set  aside  by  scire 
facias  or  by  this  Court  for  fraud.  The  lease  is,  by  the 
^^Tramfer  of  Land  Statute,**  sec.  15,  made  a  record,  and  it 
cannot  be  impeached  except  by  scire  facias,  which  will  lie  in 
this  colony,  Crown  grants  and  leases  being  here  expressly 
made  matters  of  record:  The  Queen  v.  Hughes  (p).  But 
even  if  this  Court  can,  in  this  suit,  go  behind  the  lease,  there 
is  nothing  shewn  to  invalidate  it.  The  evidence  shews  that 
the  land  demised  was  unoccupied,  except  as  to  a  small  por- 
tion of  it  which  was  held  by  Wekey,  Boot,  and  Arkley ;  and 

(p)  L.R.,  1  P.C.C,  81 
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1869.  ii  ig  shewn  that  they  assented  to  the  lease.    The  application 

ALADDnr  for  the  lease  was  made  bj  "  Sigitmund  Wekfy  for  the  Alad- 

^Coipi^^  din  Gold-Mining  Company,"  and  the  lease  was  properly 

V,  issued  to  the  company.    There  is  nothing  requiring  the 

i.Ks  ™  lease  to  be  issued  to  the  applicant  himself,  it  may  be  to  the 

Tbt  Aoaik    assignee  or  nominee  ;  and,  by  the  "  Mining  Statute  1865," 
XJnitxd 
GoLD-MiKnre  ^^60.  39,  may  be  granted  notwithstanding  there  may  have 

CoMPAKY.  |)een  a  non-compliance  with  the  regulations.  The  proceed- 
JrgwmmU,  i^gs  in  the  Warden's  Court  do  not  estop  the  Plaiatifb, 
for  there  is  a  continuing  trespass,  and  a  trespass  is  com- 
plained of  at  the  date  of  the  bill,  which  is  subsequent  to 
the  order  of  the  Warden.  In  order  to  constitute  an  estop- 
pel, the  first  judgment  must  have  directly  decided  the  point 
in  issue  in  the  second  suit :  Taylor  on  Evidence^  sec.  1507. 
Here  it  is  sworn  that  the  Plaintiffs  title  never  came  in 
question  before  the  Warden,  but  the  complaint  waa  dismiss- 
ed from  the  inability  of  the  Complainants  to  identify  with 
the  Defendant  company,  the  individuals  proved  to  have 
trespassed.  As  to  the  objection  that  the  Plaintiffs  have 
adequate  relief  in  the  Court  of  Mines  or  Warden's  Court, 
there  is  nothing  in  the  Act  constituting  those  Courts, 
abridging  the  jurisdiction  of  this  Court ;  and  the  jurisdic- 
tion of  this  Court  cannot  be  taken  away  or  abridged  except 
by  express  enactment. 

Mr.  Bunny  and  Mr.  W,  V.  Smith  for  the  Defendants. 
The  question  raised  by  this  bill  is  a  pure  legal  question  to 
be  determined  in  a  Court  of  law,  and  the  Plaintiffs'  proper 
remedy  is  ejectment:  Slade  v.  Barlow  (q),  Star  Freehold 
Oompany  v.  InJeermann  and  Durham  Company  (r).  There  is 
no  evidence  of  irreparable  damage,  or  of  the  Defendants 
mining  operations  being  carried  on  recklessly  or  unskilfully 
so  as  to  warrant  the  interposition  of  a  Court  of  Equity— 
Jackson  v.  London  and  North-  Western  Railway  Compa/m/  (#) 
— and  even  if  this  Court  has  jurisdiction,  it  vrill  not,  in 


I 


q)    L.  R.,  7  Eq.,  296.  (#)    6  Ry.  Ca.'i,  112. 

r)    ^iji<tf,  VoL  HI.,  Eq.,  181. 
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its  discretion,  exercise  it  in  such  a  case  as  the  present : 
Attorney- General  v.  Corporation  of  Norwich  (t).  The  evi- 
dence supports  the  case  of  fraud  set  up  by  the  answer,  and 
this  Court  will  not,  therefore,  in  the  face  of  that,  give  the 
Plaintiffs  the  relief  sought  by  this  suit.  The  subject-matter 
of  this  cause  is  res  adjudicata,  and  this  Court  will  not  enter- 
tain a  suit,  which  is,  in  effect,  an  appeal  from  the  War- 
den's decision  after  the  time  for  appealing  has  elapsed. 
The  rule  of  estoppel  by  a  former  suit  applies  in  a  case  of 
trespass:  Whittaker  v.  Jackson  (t?).  [Molestoorth,  J. — ^That 
case  turned  upon  a  verdict  having  been  found  in  the  former 
action  upon  the  plea  of  liherum  tenementumy  which  conclu- 
ded the  question  of  right.]  The  ^^ Mvning  Statute^*  gives 
power  to  the  Warden  to  do  all  that  is  asked  by  this  bill ; 
and  this  Court  will  not,  therefore,  assume  jurisdiction,  but 
leave  the  parties  to  their  remedy  before  the  ordinary  tri- 
bunal constituted  for  dealing  with  mining  disputes. 
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Mr.  J.  W,  Stephen  in  reply.  This  lease  cannot  be  set 
aside  for  fraud,  except  by  a  cross  bill :  Simpson  v.  Lord 
Eotoden  (w).  This  is  not  a  mere  ejectment  biU;  but  the 
Plaintiffs  being  in  possession,  the  Defendants  claim  under 
an  adverse  title,  and  are  committing  acts  tending  to  the 
destruction  of  the  estate ;  and  in  such  a  case  equity  will 
interfere  by  injunction:  Lowndes  v.  Settle  (a),  Gowper 
t.  Baker  (y). 

Chir  ado,  vult. 


Mb.  Justice  Molbswobth  : — 

This  suit  is  brought  by  the  Plaintiff  company  against 
the  Defendant  company,  its  manager,  Mr.  Wekey,  and 
tenant,  Mr.  WileoXy  to  restrain  mining  for  gold  on  land 
comprised  in  a  mining  lease  from  the  Crown  to  the 
Plaintiff  company,  and  for  an  account  of  gold  already  taken. 


(Q    1  Keen,  713. 

W    33  L.  J.,  N.  a  Ex.,  181. 

(•)   3MyL&Cr.,97. 


(x)    33  L.  J.,  N.  S.,  Chy.,  461, 
-(y)   l7Ve8.,  128. 
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Wehey  and  Messrs.  Root  and  Arkley  occupied  and 
worked  a  mining    claim,   Beechworth    district,  in  equal 

^oMPAifT^^  shares,  for    which    Wekey  alone  was    registered.     They 

«.  contemplated  forming  a  company,  to  be  called  the  Aladdm 

AND  Gold-Mining  Company,  to  work  the  claim ;  and  by  articles, 

Tbt  Again  22nd  October,  1867,  agreed  that  a  company  composed  of 
Gold-Mining  them,  and  other  persons  who  might  afterwards  purchase 

Company.      gliares  or  interests,  should  be  so  called  and  registered  under 

Judgment.  No.  228 ;  that  the  three  should  respectively  do  specified 
work  on  and  about  the  claim,  and  have  each  a  fourth  in 
the  claim  and  company ;  that  their  working  should  proceed 
to  crushing,  and  then  be  suspended  and  the  company 
formed,  and  the  remaining  fourth  share  sold ;  and  that  the 
partnership  provision  should  continue  until  the  Aladdin 
Gold-Mining  Company  should  be  registered,  with  the 
concurrence  of  all  three.  Their  work  and  crushing  pro- 
ceeding favourably,  on  the  6th  December,  1867,  Wehey 
made  a  formal  application,  under  the  "  Mining  Statute,^'  to 
the  Minister  of  Mines,  for  a  lease  of  about  twenty-five 
acres,  including  the  claim,  stating  under  the  head  "  Name 
of  applicant  or  applicants,  and  style  under  which  it  is 
intended  that  the  business  shall  be  carried  on,"  "  Si^fismuni 
Wekey  for  the  Aladdin  Gold-Mining  Company;*'  imder 
the  head,  "  Name  of  each  person  who,  if  any,  is  occupying 
the  land  applied  for,"  "  Siyismund  Wehey  for  the  Aladdin 
Gold-Mining  Company  ;  "  under  "  General  remarks,"  "  A 
portion  of  the  ground  now  applied  for  is  now  held  under 
miners'  rights  by  the  applicant,  for  the  Aladdin  Gold- 
Mining  Company." 

By  documents  of  6th  February,  1868,  Boot  and  Arhley 
authorised  Wehey  to  make  arrangements  for  organising  a 
company,  or  providing  capital  for  machinery  for  working 
the  quartz  claim  and  lease  known  as  the  Aladdin  Gold- 
Mining  Company's  mine,  all  three  to  be  placed  on  an 
equal  footing,  and  share  advantages  obtained  by  assigning 
their  interests  to  a  company,  the  other  two  to  contribute 
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to  Wekey'i  expenses  going  to  Melbourne,  &c. ;  and  that 
Wekey  should  have  a  certain  commission  out  of  the  shares 
or  interest  procured  for  the  other  two.  Armed  with  this 
authority,  Wekey  communicated  with  Mr.  Jonen  about 
forming  a  company,  who  examined  the  mine,  failed  in 
forming  a  company,  but  introduced  him  to  Mr.  Longmore^ 
who  examined  the  mine,  and  hoped  to  form  a  company ; 
and  four  persons,  namely,  Wekey^  Longmore,  Jones^  and 
Naylor  agreed  to  start  a  company;  as  a  preliminary  to 
which,  on  or  about  20th  April,  1868,  Wekey  wrote  a  letter 
to  the  Minister  of  Mines,  requesting  him  to  direct  that 
the  gold-mining  lease  applied  for  by  him  on  behalf  of  the 
Aladdin  Gold-Mining  Company  might  be  issued,  if  deemed 
expedient,  to  the  Aladdin  Gold-Mining  Company  Begis- 
tered,  in  its  incorporate  capacity;  and  stating  that 
Mr.  Longmore,  the  legal  manager  of  the  company,  would 
produce  the  certificate  of  registration  of  the  company  in 
due  course,  and  also  comply  with  any  intimation  the 
Minister  should  cause  to  be  conveyed  to  him  on  the 
subject.  This  letter  was  handed  to  Mr.  JoneSy  and  by  him 
to  the  Minister's  office.  On  the  23rd  April,  1868,  the 
four  met  as  for  preliminary  meeting  of  Aladdin  Company, 
to  be  registered  under  No.  228,  and  agreed  to  form  them- 
selves into  a  board  of  provisional  directors  pending  registra- 
tion, with  power  to  add  to  their  number;  that  the  formation 
of  the  company  should  be  proceeded  with  according  to 
a  prospectus  prepared  ;  that  Longmore  should  be  appointed 
to  the  office  of  legal  manager  of  the  company,  and  should 
proceed  to  get  the  company  registered  ;  that  in  considera- 
tion of  services  rendered  in  the  formation  of  the  company, 
the  sum  of  £100  should  be  voted  to  Wekey  as  a  bonus,  the 
amount  to  be  charged  to  construction  and  preliminary 
expenses ;  and  that  Wekey  should  hand  over  to  the  legal 
manager  his  note  to  the  Minister  of  Mines  for  the  assign- 
ment of  the  lease  to  the  Aladdin  Gold-Mining  Company 
Begistered  in  its  incorporate  capacity.  There  was  then 
a  resolution  passed  in   Wekey" s  absence   that   Longmore 
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should  be  authorised  to  pay  Wekey  £100 ;  £50  on  aangn- 

ment  of  lease,  and  £50  on  first  allotment  of  shares.    On 

^  c'ompI^7^  26th  April,   JVekey  got  the  £50,  and  gave  receipt  as  for 

V.  part  payment  of  the  £100,  voted  and  payable  to  him  on 

^jjjj  construction    account.      The    day  before,   24th   April,  a 

Try  AoAnr     Gazette  notice  appeared  from   the  Minister  that  it  was 

GoLD-MiKiKO  intended,  at  the  expiration  of  a  month,  to  grant  the  lease, 

CoMPAVT.      stating  under  the   head  "  Name  of  applicant  and  style 

Judgment,      under  which  it  is   intended  that  the  business  shall  be 

carried    on,"    "8,    Wehsy,      The    Aladdin    Gold-Mining 

Company." 

Wekey  having  gone  to  Ghiffney's  Creek,  a  correspondence 
occurred  between  him  and  Lon^more  as  to  a  draft  deed  for 
the  company,  which  Wekey  had  prepared,  and  difficulties 
about  it — Wekey  urging  expedition,  complaining  of  delay. 
About  the  same  time  Root  wrote  to  Longmore,  inquiring 
upon  what  terms  Wekey  was  forming  the  Aladdin  Company, 
and  if  it  was  intended  to  issue  scrips  for  him  and  Arkkj/ 
in  their  own  names,  as  they  would  object  to  any  other 
course,  stating  he  was  equally  intimate  with  working,  and 
requestiDg  Lonytnore  not  to  mention  the  letter  to  Wekey. 
Longmore  sent  a  copy  of  this  to  Wekey  as  by  direction  of 
the  provisional  directory,  but  went  on  afterwards  dealing 
with  Wekey  only.  A  Mr.  Rohyns  went  to  the  mine  from 
Melbourne  about  22nd  May,  having  been  engaged  by 
Lonytnore,  as  mining  manager  of  the  Aladdin  Gt>ld-Mining 
Company,  saw  Wekey,  Root,  and  Arkley,  and  told  them 
so.  He  had  a  written  authority,  not  given  in  evidence. 
He  examined  the  claim,  consulted  with  them  about  its 
management.  Wekey  lent  him  a  rope,  4&c.  He  employed 
Arkley  for  a  time  working.  Root  having  intended  to  work, 
but  being  accidentally  prevented.  Root  and  Arkley  had 
objected  to  Robyns  taking  possession,  but  Wekey  told  them 
that  the  company  was  formed,  Longmore  the  legal  managcH*; 
that  they  two  were  only  shareholders  and  could  not  stop 
Rohyns ;  and  they  and  Rohyns  agree  that  he  took  possession. 
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About  the  same  time  (26th  May)  Wehey  wrote  to  Longmore 
stating  that  he  would  aBsist  Bohyns  with  rope,  &c.,  to 
enable  him  to  comply  with  instructions  from  Melbourne 
directors,  but  complaining  that  before  the  completion  of 
the  arrangement  with  him,  instructions  had  been  given  to 
a  person  to  enter  on  the  mine  and  take  gold.  The  actual 
working  by  Mobms  and  Arkley  was  for  three  days  only, 
and  then  Wekey  announced  that  he  would  stop  the  work. 
Eobyns  said  that  he  could  not  recognise  his  authority,  and 
was  himself  responsible  to  the  legal  manager.  Arkley  at 
Wehey" 8  request,  did  not  come  to  work  the  next  day,  and 
£o6yfu>,  though  remaining  in  the  district,  did  nothing  more 
upon  the  land  until  26th  September. 
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Wehey  again  came  to  Melbourne,  and  on  20th  June,  he, 
Lenymorey  Janes,  and  Nayhr  met  as  owners  and  promoters 
of  the  Aladdin  Gold-Mining  Company,  and  entered  into  a 
new  agreement,  reciting  difficulties  in  launching  the  com- 
pany according  to  the   former    prospectus,   and  making 
totally  new  provisions,  giving  themselves  the  same  propor- 
tion of  paid-up  shares  as  before  intended,  but  altering  the 
tenns  of  payment  of  the  other  shareholders,  and  altering 
a  provision  as  to  reserved  shares.     They  met  again  on  the 
26th  June,  and  an  engrossed  intended  deed  for  the  company 
was  produced,  to  which  Wehey  totally  objected.     He  had 
required,  also,  various  other  arrangements — a  guarantee 
from  the  legal  manager,  and  certain  payments  for  expenses 
to  himself.     Longmore  requested  him  to  sign  a  new  letter 
to  the  Minister  of  Mines,  similar  to  that  of  20th  April, 
which  he  refused,  and  instead  of  that,  26th  June,  wrote  a 
letter  to  that  Minister,  stating,  "  CircimiBtances  have  arisen 
which  have  rendered  it  unavoidable  for  me  to  withdraw 
that  portion  of  my  letter  having  reference  to  my  proposi- 
tion to  appoint  Francis  Longmore,  Esq.,  M.P.,  to  the  office 
of  legal  manager  to  the  Aladdin  Gold-Mining  Company, 
imtil  my  proposition  to  that  effect  shall  have  been  either 
Improved  of  or  disallowed  by  a  meeting  of  the  shareholders 
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in  the  company,  to  be  convened  immediately,  and  that 
Mr.  Longmore  has  at  present  no  connection  with  the 
aforesaid  Aladdin  Gold-Mining  Company,  and  he  has  no 
authority  whatsoever  to  act  on  behalf  of  the  aforesaid 
company."  In  a  few  days  after,  Wekey  got  his  solicitor 
to  write  to  Longmore^  Ac,  I  may  say  briefly,  breaking  off 
the  negotiation  on  the  ground  of  delay,  and  non-compliance 
with  stipulations.  Notwithstanding  this,  Longmore  pro- 
ceeded for  the  registration  of  a  company  of  the  name 
proposed,  and  sent  in  a  declaration,  including  Wekey  among 
the  shareholders.  The  proposed  company  was  advertised 
on  7th  July.  On  10th  July,  Wekey  wrote  a  letter  to 
the  clerk  of  the  Court  of  Mines,  protesting  against  the 
registration  of  the  company,  as  his  name  was  used  without 
his  consent,  and  1 1th  July,  revoked  Longmore  t  authority 
to  form  the  company.  On  the  2 1st  July,  Wekey ^  Boot,  and 
Arkley,  wrote  conjointly  to  the  Minister  of  Mines  a  long 
letter,  stating  that,  until  answer  to  the  letter  of  the 
26th  June,  Wekey  withdrew  his  application  for  lease,  and 
they  would  continue  to  hold  the  land  applied  for  under 
miners'  rights,  it  being  in  their  possession,  and  worked  hy 
them.  On  the  3rd  of  August  a  letter  was  sent  to  Wekey 
from  the  office  of  the  Minister  of  Mines,  stating  that  a 
lease  was  in  course  of  preparation  in  the  name  of  the 
Aladdin  Gold-Mining  Company  Registered,  and  should  be 
delivered  to  the  persons  lawfully  entitled  to  execute  and 
take  delivery  of  the  same.  The  lease  accordingly  was 
actually  executed,  I  presume,  on  the  10th  August.  Wekey 
and  his  solicitor  sent  various  protests,  withdrawal  of 
application,  <&c.,  after,  between  that  date  and  the  execution 
of  the  lease  by  the  company  and  delivery  of  it  to  Longmore, 
which  was  on  17  th  September. 


In  the  meantime,  Wekey,  Root,  and  Arkl^,  joined  a 
company  called  the  Try  Again  Company,  and  amalgamated 
their  claim  with  it,  and  the  defendant  company  was, 
19th  August,  incorporated  under  No.  228,  as  the  Aladdin 
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and  Try  Again  United  Gold-Mining  Company  Begistered, 
the  three  getting  shares  as  a  price  of  their  former  claim. 
On  the  26th  September,  this  last  company  let  the  ground  ia 
dispute  on  tribute  to  Wilcox;  and  Robins  attempted  to 
work  on  behalf  of  the  Plaintiff  company,  and  some  riotous 
proceedings  occurred  On  the  8th  October  the  Plaintiff 
company  issued  a  plaint  from  a  Warden's  court  against  the 
Defendant  company,  to  compel  them  to  cease  from  encroach- 
ment and  pay  damages.  The  case  was  heard  20th  October, 
before  tbe  Warden  and  assessors,  and  the  plaint  was  dis- 
missed Root  and  Arkley  b&j  that  at  the  hearing  of  it 
they  discovered  that  Wekey  had  been  dealing  unfairly  by 
them  in  getting  tbe  £100  for  himself,  and  proposing  to 
take  the  shares  representing  the  property  of  the  three  in 
the  claim,  in  his  own  name.  The  Defendant  company  sued 
^ooi  and  Arkley  for  calls,  and  their  shares  in  it  were  sold 
in  execution,  and  they  now  appear  as  witnesses  for  and 
favourers  of  the  Plaintiff  company. 
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The  Plaintiff  company  has  not  sought,  either  by  pleading 
or  evidence,  to  show  a  title  derived  from  Wekey,  Root,  and 
Arkley  by  contract,  and  I  think,  could  not.  The  arrange- 
ment with  Wekey  (23rd  April)  failed,  and  a  new  arrange- 
ment was  sought  to  be  substituted  (20th  June),  and  Wekey 
then  concurred  in  a  partial  arrangement  which  did  not 
include  a  continued  right  to  use  Wekey^s  letter  to  the 
minister,  20th  April.  Longmore,  knowing  that,  sought  a 
renewal  of  it,  which  Wekey  refused,  and,  having  become 
more  particular  as  to  the  terms  of  contract  which  should 
be  completed  in  tbe  deed,  and  dissatisfied  with  the  deed 
prepared,  and  non-compliance  witb  other  stipulations 
which  he  bad  a  clear  right  to  make,  before  concluding  the 
bargain,  be  broke  it  off.  The  consideration  to  him  was  not 
merelj  the  £100  given  for  bis  exertions,  but  the  unpaid 
shares  directly  representing  the  property  in  the  mine,  and 
until  the  termB  about  those  sbares  were  fiiUy  adjusted,  the 
bargain  was  incomplete.      Breaking  off,  he  should  have 
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18^^      returned  the  £50,  but  wm  not  Bpecially  aaked  for  it,  and 

AiADDiM       he  has  some  excuse  for  retaining  it  aa  long  aa  Longtmm 

^"^1^^°  ttsea  the  letter.      Ab   to   Root  and   Arkl^,   the  CMe  of 

Lonymore,    Jbnet,  and  Baylor  would  be   even  wone,  h, 

notwithstaiiding  notice  of  their   rigbta,   Lonymore  if  Oo. 

Tbt  Aoun     continued  dealing  with    Wekey.      Boot  and  Arkhy  h*Te 

OoLD-Mnmto  lawJuUy    assigned    their    interest    in    the    mine    to   the 

Compact.      Defendant  company  for  value,  and  their  ch&nge  of  feeling 

Jmlffmnt.     cannot  defeat  the  right  of  that  company  as  their  asiigiu. 

The  Defendant  company  has  title  by  r^istration;  hut 
the  Plaintiff  company  has  relied  simply  on  its  lease,  ^le 
Act  Ko.  291,  sec.  24,  authorises  the  Qovemor  to  grant  to  id; 
person  or  elective  body  corporate,  subject  to  the  proneionB 
of  the  Act,  a  lease,  &c,  of  Crown  lands  not  demised  and  not 
occupied  by  the  holder  of  a  miner's  right,  unless  with  the 
consent  of  such  holder.  Bee.  37  directs  preliminariee  to  be 
done  by  applicant  for  lease,  and  entitles  him  to  damages 
against  immediate  treepassers  if  he  ultimately  gets  the  lease. 
Sec.  3U  directs  wardens  to  inquire  about  applications  for 
leasee  and  objections.  Sec.  39  declares  that  it  shall  not  be 
obligatory  to  grant  a  lease  to  the  applicant,  but  if  liii 
application  is  refused,  he  shall  be  informed  of  the  reasons 
for  the  reftisal,  and  the  lease  may  he  granted  although  the 
person  applying  may  not  in  all  respects  have  complied  with 
regulations.  Sec.  40,  if  laud  applied  for  comprieee  land 
held  by  applicant  under  miner's  right,  such  right  shall  not 
be  affected  by  such  application,  or  the  refusal,  abandon- 
ment, or  &ilure  thereof;  and  if  such  lease  Is  granted,  the 
interest  under  miner's  right  shall  merge  in  the  lease.  Sec. 
41  directs  that  no  lease  shall  issue  until  a  month  after 
notice  of  intention  to  execute  it  under  these  sections.  I 
think  the  applicant  must  be  a  person  or  persons,  or  a 
corporation.  Secondly,  I  rather  think  that  the  Oovemor 
has  no  power  to  lease  to  any  one  but  the  applicant.  It  ia 
his  pretensions  which  the  O-ovemor  is  to  weigh,  and 
individui^s  interested  in  opposing  are  to  resist.    But,  at  all 


CASES  IN  EQurrr. 


277 


erente,  the  Gtovemor  is  not  warranted  in  granting  a  leaae 
to  a  person  or  corporation  not  the  applicant,  against  the 
protest  of  the  applicant — to  enter  into  inquiry  whether  the 
Applicant  has  effectually  assigned  his  interest,  and  grant  it 
to  the  aaaignee ;  he  can  only  refuse  the  lease  altogether. 

Applying  this  to  the  documents  in  this  case  a  contem- 
plated company  could  not,  I  think,  be  an  applicant.  The 
real  applicant  should  be  taken  to  be  Wekey^  expressing  an 
intended  trust  for  the  company  named,  but  that  would  not 
mean  for  any  company  which  might  afterwards  be  incor- 
porated bearing  that  name.  If  the  words  ''  Aladdin,  ^., 
Company,"  December,  1867,  had  any  meaning  as  to  persons, 
they  were  Weke^y  Boot,  and  Arkley,  but  I  think  ^he  applica- 
tion was  for  a  lease  to  himself.  I  think  then,  Wekey  had  a 
right  to  countermand  the  direction  to  issue  the  lease  to  the 
company  and  hand  it  to  Langmare  20th  April,  and  did  so 
effectually  by  the  letters  of  26th  June  and  21st  July, 
although  those  letters  were  so  awkwardly  framed,  that  the 
Minister  of  Mines  might  naturally  mistake  from  them  the 
history  of  the  company  *s  name,  and  overlook  the  true  legal 
difficulty.  It  is  unnecessary  for  me  to  consider  the  effect 
of  protests  between  the  execution  and  issuing  of  the  lease. 
Bat  the  Aet  prevents  leases  affecting  occupants  under 
miners'  rights  unless  the  leases  are  made  with  their 
consent.  Now,  I  think,  on  the  evidence,  that  BchytCt 
possession  was  for  three  days  only,  and  could  not  be  a 
possession  for  a  company  afterwards  to  be  incorporated — it 
was  for  the  board  of  provisional  directors,  of  whom  Wekey 
was  one;  Wekey  turned  him  out,  and  therefore  I  think 
that  the  legal  occupation  of  Wekey,  Boot,  and  Arkley, 
revived  and  continued  until  the  lease  was  granted.  Their 
title  was  certainly  not  abandoned  to  the  world,  and  no  legal 
steps  were  taken  to  have  it  declared  forfeited. 


1869. 

Aliddiv 

GOLD-MlNIVCI> 

COMFAVT 

V, 

Alapddt 

AND 

Tbt  Aouv 
UvrrxD 

QOLD-MlNIFe 

CoHFAmr. 


But  it  is  insisted  on  behalf  of  the  Plaintiff,  that  the  lease 
is  valid  until  set  aside  by  wire  facioi,  and  that  it  being 
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enrolled  under  No.  301,  aec.  15,  subjects  it  to  that  writ. 
That  writ  might  be  the  proper  one  for  the  Attorney- Gkntfal, 
on  behalf  of  the  Crown,  to  resort  to ;  but  I  cannot  see  that 
persons  whose  title  the  lease  would  wrongfully  affect, 
should  seek  the  fiat  of  the  Attorney- General  to  avoid  it,  as 
contrary  to  the  Act,  enabling  the  Governor  to  make  it, 
especially  in  order  to  resist  the  lessee  proceeding  in  equity. 
But  these  leases  are  so  framed  as  not  to  purport  to  have  a 
tortious  operation ;  they  are  expressly  subject  to  **  any 
interest  or  authority  which  any  person  may  now  lawfully 
use  or  exercise  for  mining  purposes,  or  for  discovering  the 
existence  of  gold  in  or  upon  the  land  hereby  demised." 


It  is  argued  also  for  the  Plaintiff  that  the  Defendant  can 
be  relieved  from  the  lease  only  by  cross  bill.  If  a 
Defendant  sets  up  a  defence  to  the  enforcement  of  a 
Plaintiff's  right  under  his  deed,  and  it  is  inequitable  that 
the  Plaintiff's  rights  should  be  suspended  unless  the 
deed  is  totally  set  aside  upon  terms — ^then  a  cross  bill  is 
necessary,  but  not  in  cases  where  a  third  person  or  the 
Crown  has  by  deed  affected  to  grant  an  interest  inconsist- 
ent  with  the  Defendant's  rights. 

The  Defendant's  counsel  insisted  that  the  question  was 
concluded  by  the  dismissal  order  of  the  warden's  court, 
20th  October ;  but  according  to  Lon^more's  evidence, 
which  is  uncontradicted,  that  dismissal  was  because  the 
Plaintiff  could  not  fix  the  Defendant  company  with  the 
trespass,  so  that  the  title  was  not  decided ;  and  as  that  case 
has  altogether  terminated,  the  Plaintiff,  if  entitled  to 
redress,  might  seek  it  in  the  Supreme  Court. 


The  Defendant's  counsel  argued  strenuously  against  the 
jurisdiction  of  a  Court  of  equity  to  grant  on  the  facts  an 
injunction  for  tresspass.  I  think  if  the  bill  were  true— if 
the  Plaintiff  company,  since  a  good  lease  on  10th  August, 
were  in  possession,  having  expended  a  large  sum  of  monejr 
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in  canying  on  mining  operations,  and  the  Defendant 
company  and  tenant  were  from  3rd  October  continuously, 
tortiously  mining  under  the  leased  land — that  the  remedy 
by  bill  in  equity  w^uld  lie.  Hanson  v,  Gardiner  {z), 
Coitper  V.  Baker  (a)  ;  cases  collected  in  Loumes  v.  Settle  (h). 
This  land  is  principally  valuable  for  gold  mining  ;  the 
subtraction  of  gold  is  destructive  of  its  value,  as  gold  does 
not  grow ;  and  when  gold  is  removed  mixed  with  earth, 
and  separated  by  a  trespasser,  its  value  is  not  easily 
ascertained.  But  according  to  the  true  facts  of  this  case, 
there  being  no  clear  possession  or  actual  working  from 
10th  August  by  either  party,  no  expenditure  by  Plaintiffs, 
and  a  collision  about  26th  September  by  the  two  parties, 
each  claiming  a  right  to  work,  I  do  not  think  that  the 
Plaintiff  company  should  have  had  relief  in  equity  further 
than  retaining  the  bill,  with  interim  injunction,  until  the 
right  was  tried  at  law.  On  the  whole,  I  dismiss  the  bill, 
with  costp,  and  dissolve  the  injunction. 


1869. 
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Prom  this  judgment  the  Plaintiffs  now  appealed  on  the 
following  grounds: — 

(1)  That  His  Honor  by  Mb  said  decree,  dismissed  the  bill  herein 
with  costs,  whereas  it  appeared  by  the  evidence  taken  in  this  cause 
tlmt  the  Plaintiffs  were  entitled  to  an  injunction,  as  prayed  by  the  sud 
bUL 

(2)  That  it  appeared  by  the  evidence  in  this  cause,  that  the 
Plaintiffs  were  owners  of  the  laml  in  dispute  under  an  indenture  of 
lease  dated  the  lOth  August,  1868,  duly  executed  in  the  name  and  on 
behalf  of  Her  Majesty,  under  the  provisions  of  the  **  Mining  Statute 
1865";  bat  His  Honor  was  of  opinion  that  such  lease  was  invalid  as 
between  the  Plaintiffs  and  Defendants,  or  that  the  Defendants  had  an 
interest  in  the  land  subject  to  which  only,  such  lease  was  g^nted. 

(3)  That  it  was  not  proved  by  the  evidence  in  the  cause  that  the 
Befisudants  had  any  such  interest  in  the  said  land. 


SeptemMT 
23,24^26. 

Appeal, 


(s)    7  Yes.,  805. 
(•)    l7/i.,128. 


(f)   88  L.  J.,  N.  8.,  Cby.,  451. 
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(4)  That  the  said  lease  ought,  as  the  Flaintiflb  sabmit,  to  he  otm- 
sidered  a  good  valid  and  sabeisting  Lease  until  set  aside  by  the  order  or 
decree  of  a  competent  Court. 

(5)  That  the  said  lease  was  dnly  registered  under  the  proriiioiis 
of  the  '<  Trantfer  of  Land  StatuU**  and  it  is  thereby  enrolled  as  of 
record  and  can,  as  the  Plaintiffs  are  advised,  only  be  set  aside  by  writ  of 
scire  fadtu  or  at  all  events,  in  a  suit  in  equity  instituted  for  that  purpose. 

(6)  That  the  grounds  upon  which  His  Honor  considered  that  sodi 
lease  was  improperly  granted,  were  insufficient. 

(7)  That  the  biU  ought  not  to  have  been  dismissed,  without,  at  all 
events,  first  trying  the  validity  of  the  said  lease  at  law,  or  giving  the 
Plaintiffs  the  option  of  trying  the  same. 


Judgment  on 
Appeal, 


Mr.  WtOih,  Mr.  J,  W.  St^hen,  Mr.  RUawi,  and 
Mr.  Webb,  for  the  Appellaats. 

Mr.  BuntHf  and  Mr.  Holroyd  for  tlie  Respondants. 

The  following  cases  were  referred  to  in  addition  to 
those  cited  in  the  Court  below.  For  the  Appellants: 
Holdernesa  v,  Bankin  (c),  NicholU  v.  Athertion  (d).  Smart 
«.  Sanders  {e)y  and  VonhbUen  v.  KnovoUs  (y*).  For  the 
Respondents:  Stacker  v,  Wedderbum  (y),  Hamilton  v. 
Smith  (h),  and  Vincent  v.  Hunter  (J). 

The  Chief  Jitsticb: — 

This  is  a  bill  for  a  trespass.  It  is  scarcelj  to 
be  now  questioned  that  such  a  bill  will  lie.  But, 
as  it  appears  to  us,  the  whole  question  in  this  case 
may  be  narrowed  into  a  yery  small  issue  indeed.  The 
lease  is  granted  under  sec.  24  of  the  "  Mming  Statute, 
1865.'*  That  statute  enables  the  Gh)yemor  to  grant  a  lease 
of  lands  *'  not  occupied  by  the  holder  of  a  miner's  right, 


[c)  2  De  Q.  F.  &  J.,  258. 

id)  lOQ.  B.,944. 

[«)  6C.  B.,916. 

(f)  12  M.  AW.,  602. 


(g)    26  L.  J.,  Chy.,  718. 
(h)    28J&.,  404. 
(j)   6  Hare,  820. 
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unleM  with  the  oonient  of  such  bolder."  The  power 
thus  derived  is  the  only  power  the  Crown  posseBsee 
to  deal  with  these  lands ;  and  therefore,  the  lease  of 
any  land  on  the  gold-fields,  if  the  parcels  comprise  land 
then  occupied  by  the  holder  of  a  miner's  right,  is  void. 
In  fiu!t,  the  policy  of  the  statute  is  this — that  although  the 
holder  of  a  miner's  right  has  not  the  legal  estate,  or  any 
estate  at  all  known  to  the  law,  yet  it  is  considered  the 
highest  estate  under  this  statute.  If  the  holder  of  the 
hmd  under  a  miner's  right  consider  it  advisable  to  abandon 
that  title  and  obtain  a  lease,  he  may  do  so ;  and  any  lease 
granted  to  any  other  person  is  subject  to  his  right,  so  that 
he,  although  the  holder  of  a  mere  license,  and  of  no  estate 
at  all,  is  put  in  a  higher  position  than  the  holder  of  a 
lease.  Now  in  this  case  there  can  be  no  doubt  that 
Wekey  held  a  miner's  right  for  a  portion  of  this  land, 
and  that  he  continued  to  hold  that  up  to  the  issue  of 
the  lease.  Therefore,  as  regards  that  land  so  occupied, 
this  lease  is  inoperative.  The  extent  so  occupied  is  not 
shewn.  The  conclusion  from  the  whole  of  the  evidence  is, 
that  the  part  alleged  to  have  been  trespassed  upon  was  so 
held.  But  whether  it  be  so  or  not,  is,  in  my  opinion, 
comparatively  immaterial,  for  the  case  made  by  the  bill  is, 
that  the  Plaintiffii  are  entitled  to  the  whole  of  the  land 
covered  by  the  lease. 


1809. 

AliAPDIH 

QOLD-MlKIVd 

COMPAITT 

V, 

Aladdif 

AND 

Try  AoAur 
United 

QOLD  MiKINO 
COMPAKT. 

Jndffmmi  on 
Appeal, 


We  were  invited  to  rule  that  because  this  lease 
is  registered  and  enrolled,  therefore  we  were  not  to 
go  behind  it.  But  the  Court  is  not  called  upon  to  set 
aside  anything ;  there  is  nothing  to  set  aside.  The 
lease  does  not  apply  to  this  land,  because  it  is  held 
mider  miners'  right:^,  and  I  think  that  is  unanswerable. 
Then  arises  the  question  whether  the  holders  of  those 
miners'  rights  have  assented  to  the  lease,  for  the  section 
adds  these  words  "  unless  vrith  the  consent  of  such  holder." 
Bid  Wehey  give  his  consent  in  such  a  way  as  to  make 
it  revocable,  and  if  so,  has  it  been  revoked.     If  the 
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arrangement  arrived  at  on  the  23rd  April,  bad  been 
carried  out,  that  would  have  rendered  Wekey't  consent 
irrevocable,  but  w«  think  the  evidence  shews  that  it 
was  not;  and  on  the  20th  June  the  parties  meet  and 
treat  the  whole  thing  aa  diepoeed  of,  and  a  new 
arrangement  is  entered  into.  We  offer  no  opinion  whether 
it  is  competent  for  the  Qovemor  to  issue  the  lease  to  an; 
other  person  than  the  applicant,  although  it  appears 
to  be  veiy  difficult  to  answer  the  oi^uments  that 
he  could  not;  and  it  appears  anomalous  to  place  the 
assignee  of  the  applicant  before,  in  a  better  positioD 
than  the  assignee  of  the  applicant  after,  the  lease 
has  been  granted;  nor  is  it  necessary  to  consider  the 
effect  of  the  registration  and  enrolment.  It  maj  be  good 
or  it  maj  be  bad.  The  Defendants  may  concede  tbat  it 
is  perfectly  good.  All  they  say  is,  the  document  you  poasesi 
does  not  apply  to  the  land  in  question.  As  to  the  necessity 
of  setting  aside  the  lease,  this  Court  in  a  recent  case  of 
Wilton  V.  Threlkeld  were  Teiy  much  pressed  with  the  suns 
argument,  in  which  teas  supposed  to  belong  to  Threlkeld 
were  attached  by  a  bank.  It  turned  out  that  those  teu 
were  not  the  property  of  Threlkeld,  and  the  bank  disposed 
of  them  without  obtaining  an  order  setting  aside  the 
attachment.  Application  was  made  to  punish  the  bank 
for  acting  against  the  order  of  this  Court,  and  it  wu 
urged  upon  us  that  until  the  order  was  set  aside,  no  person 
had  a  right  to  treat  it  aa  of  no  operation.  The  answer 
suggested  at  the  bar,  and  which  appeared  to  us  to  be 
correct,  was,  there  was  nothing  to  set  aside ;  the  teas  wen 
not  the  teas  of  Threlkeld;  and  the  views  we  then  enter- 
tained have,  as  far  as  we  have  heard,  been  confirmed  on 
appeal  to  the  Privy  Council  (i).  So  here  the  lease  does 
not  touch  the  loaue  in  quo.  We  think  the  decree  appealed 
from  is  substantially  correct;  that  the  bill  was  properij 
and  the  appeal  will  be  dismissed  with  costs. 


(k)     Sm  WUu>»  «.  Tram~h.  B.,  8  P.  C,  SS. 
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Mb.  Justicb  Basby  : —  \}^^Lf 

Alasdih 

I  conceive  that  the  judgment  of  the  Court  below  is  ^  ^^^IS?* 

correct,  and  that  the  appeal  ought  to  be  dismissed  with  v. 

costs.      The   question    of  the  jurisdiction    of  the  Court         ^^^ 

in  cases  of  this  nature,  has  been  thoroughly  investigated    Try  AoAnr 

United 
in  Loumdes   ».   Betfle,  where   there  is   a  review   of  the  OoLD-MiKiira 

cases.    Although  it  does  appear  to  be  the  case  that  the      Compawy. 
Court  has  amplified  its  jurisdiction,  so   as   to  restrain  a    judgmetU  on 
trespass  amounting  to    irremediable    injury,  there  must       ^PP^^» 
be  something  more  than  a  primd  facie  case  shewn  by  the 
Plaintiff,  before  the  Defendant  in  possession  will  be  dis- 
turbed.    Possession  is  a  strong  evidence  of  title.     The 
Plaintiffs  assert  in  their  Bill  that  they  are  in  possession  by 
virtue  of  their  lease,  but  I  think  the  evidence  fails  to 
establish  that.     The  evidence  shews  that  the  Defendant 
Wekey  was  in  occupation  under  his  miner's  right,  and  his 
interest  under  that,  is  not  affected  by  the  lease.     I  think 
the  decision  of  the  learned  judge  is  right,  and  that  the 
appeal  should  be  dismissed. 

Me.  Justice  Williams  : — 

It  appeared  to  me  during  the  argument  that  the 
question  was  limited  to  a  very  narrow  compass,  namely, 
whether  the  resolutions  of  the  23rd  April  were  carried 
out  or  not.  K  those  resolutions  had  been  carried  out, 
then  I  think  the  argument  for  the  Plaintiffs  would  have 
been  of  a  very  powerful  character,  and  that  an  authority 
coupled  with  an  interest  would  have  existed,  which  would 
have  been  irrevocable.  If  the  facts  had  supported  that 
view,  the  Plaintiffs  would  have  stood  on  much  stronger 
ground ;  but  it  seems  to  me  the  facts  do  not  support  that 
view  and  the  Plaintiffs'  case  is  altogether  unsupported. 

Mr.  Bunny  applied  for  an  order  for  the  payment  to  the 
Itespondents  of  the  £50  deposit. 
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1869.  Thx  Chief  Justice. — ^Inasmucb  as  tliat  is  deposited  to 

abide  the  coBts,  no  order  is  neceBsarj.    It  is  only  neoesBaiy 

Go^^  M^"'  to  make  an  order  to  pay  it  to  the  person  depositing  it. 

Company 

Al^dik  Appeid  ditnUswd,  wUh  eo^. 

AND 

Tbt  Aoaik 

Ukitbd 
GoLD-MiNtira 


Aug^2h,2n.  POKORNEY  V.  DITCHBURNB. 

ir.  a^dTfl:,        Thomas  G,  FITZGEBAU)  and  John  Harrii  bebg 

owners  of  owners  of  three  mining  claims  at  Blackwood,  entered  into  an 
a  gold  mine,  ,  _ 

a^^  with  P.  agreement  with  the  Plaintiff,  dated  5th  October,  1868,  by 

to  sell  the  y  j^  ^^    Plaintiff  was  empowered  to  sell  the  claims  for 

mine  on  cer-  ^ 

tain  terms,  £6,000,  to  be  raised  by  the  formation  of  a  company :  such 

Sed 'or  otW-  company  to  be  formed  by  the  Plaintiff  on  or  before  10th 

wise  the  agree-  November,   1868,    upon  certain    terms    specified   in  Uw 

void.    P.  agreement;  J^^y^o^  and  ^omV  taking  one  half  the  sharee 

^reed  with  jj^  the  company.      If  Plaintiff  failed  to  form  the  company 

they  should  before  10th  November  the  agreement  was  to  be  void ;  if  he 

^^^^*^y.  succeeded  he  was  to  get  £3(  0  commission  fipom  FUzgeraU 

forming  a  and  Harris.      Shortly  after  the  date  of  the  agreement  die 

^^  ^e  Plaintiff  proposed  to  the  Defendants  Ditchhume  and  Jhrte, 

mine  npon  the  who  were  then  carrying  on  business  in  partnership  at 
terms  fixed  hv 

P.  and  S.,        Ballarat  as  mining  brokers,  that  they  should  join  with  him  in 

and  should 

receive  half  the  benefit  to  be  derived  by  P.  under  his  agreement  with  F.  and  S, 
Before  the  expiration  of  the  time  D,  and  T.  negotiated  with  F.  and  H.  for  the  parcbsK 
of  the  mine  themselves,  and  immediately  after  the  expiration  of  the  time  purchased  tbe 
mine.    On  biU  by  P.  against  D.  and  T.  for  a  share  of  the  benefit  of  their  purdiase. 

Held,  that  the  Defendants  were  not  guilty  of  any  breach  of  partnership  confidenoe 
towards  the  Haintiff,  and  demurrer  for  want  of  equity  allowed. 


There  is  no  contract,  either  express  or  implied,  that  co^adyenturers  in  a  oontemplsted 
purchase,  to  be  completed  within  a  given  time,  shall  not  deal  singly  with  the  vendor,  for 
a  bargain,  to  come  into  operation  after  the  original  bargain  has  expired  by  efBuiioa  d 
time. 


StatMMiit. 
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fenning  a  company  under  tihe  agreement;  Defendants  to  get 
Mi  equal  sliare  with  Idm  in  the  benefits  of  the  agreement, 
and  a  moiety  of  the  commission  of  £300.    The  Defendants 
appointed  a  person  named  Bland  to  inspect  the  mines,  and 
he  accompanied    the    Plaintiff   to    Blackwood    for    that 
purpose.    It  was  there  further  agreed  between  the  Plaintiff 
and  Fitzgerald  and  Harris^  that  the  Plaintiff  should  have 
the  option  of  purchasing  from  them  one-sizteenth  in  the 
company  within  six    months  after   registration.      Bland 
reported  favourably  of  the  undertaking,  and  the  Defendants 
agreed  to  assist  in  forming  the  company  on  the  terms 
stated.    Defendants  subsequently  suggested  to  the  Plaintiff 
that  as  the  share  market  was  not  then  in  a  good  condition 
for  quartz-mining  stock,  the  attempt  to  float  the  venture 
should  be  postponed,  and  the  Plaintiff,  at  the  suggestion  of 
the  Defendants,  having  communicated  with  Fitzgerald  and 
Harris,  obtained  an  extension  of  the  agreement  till  the 
17th  December.      Plaintiff  by  an  arrangement  with  the 
Defendants,  wrote  out  a  prospectus    and    prepared  the 
promoters'  scrip;  but  time  passed  on,  and  the  company 
was  not  formed,  the  Defendants  always  postponing  the 
formation  of  the  company.     Applications  were  made  by  the 
Plaintiff  to  the  Defendants  on  the  subject,  to  which  the  reply 
was  given  on  the  10th  December,  that  the  market  was  not 
yet  ripe  for  the  Blackwood  claims.      On  15th  December, 
the  Plaintiff  asked  Fitzgerald  and  Harris  for  a  further 
extension   of  time  for  forming  the  company,  which  was 
refused  by  letter  dated  21st  December.      Plaintiff  subse- 
quently discovered  that  on  the  18th  Di  cember,the  Defendant 
Bitehhume  had  arrived  at  Blackwood,  and  immediately  made 
au  agreement  with  FUzgerald  and  Harris  for  the  forma- 
tion of  a  company  on  certain  terms  stated  in  the  bill,  one 
of  them  being  that  1,775  shares  should  be  given  to  the 
Defendants.   Immediate  steps  were  taken  by  the  Defendants 
to  form  the  company,  which  was  registered  as  the  "  Sultan 
Qfuarlz-miTiing  Company**  the  registered  shareholders  being 
FUzgerald^  Harris ^  and  Ditchhume.   The  Plaintiff  thereupon 


tHaiement, 
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1869.         applied  to  the  Defendants  for  a  lialf  share  in  their  interest 
PoKOBinEY     ^  the  company,  and  being  refused  filed  this  bill,  charging 
DiTc  'b  ^^^^  *^®  agreement  made  between  Defendants  and  Fitzgerald 

and  Harris  was  made  in  fraud  of  the  Plaintiff;  and  that  the 
Plaintiff  ought  to  be  deemed  a  partner  of  the  Defendants 
in  the  transaction,  and  entitled  to  a  half  of  the  profits 
made.  The  bill  alleged  that  Ditchhurne  and  Tarte  were  in 
communication  with  Fitzgerald  and  Harris  before  the  l7th 
December,  though  the  agreement  between  them  was  not 
formally  completed  till  after  that  date;  and  that  the 
agreement  was  made  in  consequence  of,  and  upon,  the 
information  supplied  by  the  Plaintiff  to  the  Defendants. 
The  bill  also  charged  that  the  Defendants  had  sold  a  great 
number  of  the  shares,  and  had  recouped  themselves  all 
sums  paid  by  them  in  respect  of  the  mine,  and  that  they 
had  now  about  800  shares  in  their  possession  which  were 
of  great  value. 

To  this  bill  the  Defendants  demurred  for  want  of  equity; 
because  it  did  not  state  any  agreement  that  a  court  of 
equity  could  enforce,  and  did  not  show  that  the  Plaintiff 
had  any  interest  which  could  be  the  subject  matter  of 
agreement ;  because  Plaintiff's  remedy  (if  any)  was  at  law, 
or  against  Fitzgerald  and  Harris  aJone ;  because  the  bill  was 
uncertain,  and  did  not  make  it  plain  whether  Defendants 
were  charged  as  partners  or  trustees  for  the  Plaintiff;  and 
lastly,  for  want  of  Fitzgerald  and  Harris  as  necessary 
parties. 

Mr.  Bunny  and  Mr.  Hohroyd  for  the  Demurrer.  An 
agreement  to  get  up  a  company  is  not  one  which  a  Court  of 
Equity  will  recognise ;  nor  is  such  an  agreement  capable  of 
being  the  subject  matter  of  a  partnership.  Stacker  9. 
Wedderbume  (Z),  Bright  v.  Hutton  {m).  Here  there  was 
no  mutuality  between  the  Plaintiff  and  the  Defendants, 
and  no  partnership  in  law  which  either  party  could  enforce: 

(0    27  L.  J.,  N.  8.,  Chy.,  713.  (m)    3  H.  L.,  Cm.,  341. 
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HamiUon  p,  Smith  (ft).  MUigeraM  and  Harris  are  neces- 
sarj  parties  in  order  to  cany  out  the  alleged  agreement  to 
purchase  from  them  the  one-sixteenth  share  in  the  entire 
companj,  to  a  share  in  which  the  Defendants  are  entitled 
if  the  suit  can  be  maintained  at  all. 


1869. 

POKOBNET 
«. 
DiTOHBXntVX, 

Ar^qumeiU, 


Mr.  J,  W.  Stephen  and  Mr.  Webh  for  the  bill.  We  do 
not  seek  any  relief  against  Rtzgerdld  and  Harris.  We  are 
willing  to  adopt  the  arrangements  ultimately  made  between 
them  and  the  Defendants.  The  PlaintifTs  case  is  that  the 
Defendants  being  partners  in  this  particular  transaction, 
went  behind  his  back  and  got  the  benefit  of  the  renewal,  or 
extension,  of  the  agreement  into  which  the  Plaintiff  had  x 
entered,  and  to  which  all  the  partners  were  entitled.  The 
Plaintiff  has  therefore,  no  equity  against  Mtzgerald  and 
Harris,  and  they  would  be  improperly  parties  to  the  suit,  if 
made  so :  Alder  v.  Fauracre  (o).  The  bill  shews  that  a 
partnership  had  been  entered  into  between  the  Plaintiff 
and  Defendants  limited  to  this  one  speculation,  and  such  a 
partnership  will  be  recognised  in  a  Court  of  Equity :  Dale  , 
V.  Hamilton  (p).  The  Plaintiff's  equity  here  is  analagous 
to  that  of  a  partner  where  his  co-partner  has,  without  his 
knowledge,  obtained  a  renewal  of  a  lease  formerly  held  by  the 
partnership :  Olegg  v,  Edmonsen  ($'),  Olegg  v.  Fishwich  (r). 
So  a  partner  obtaining  any  other  benefit  by  virtue  of 
his  position  as  a  partner,  is  bound  to  account  to  his  co- 
partner for  it:  Bech  v,  Kantarowichz  (*).  The  same  equity 
will  be  administered  between  persons  in  a  fiduciary  relation 
or  position  of  confidence,  the  one  to  the  other,  even 
although  not  strictly  partners :  Keech  v,  Sandford  {t) ;  and 
in  Hobday  v.  Peters  (v)  Sir  John  BomUly  says  "I  think 
the  evil  would  be  very  considerable,  and  the  rule  of  the 
Court  fidttered  away  by  technicality,  if  it  were  held  that 


(»)    28  L.  J.  N.  S.,  Chy.,  404. 
(o)    3  Swam,  489. 
(p)   5  Hare,  369. 
(st)    22B6aY.,126. 


(r)  1  Mac.  &  G.,  294. 

{s)  3E.  &J.,  230. 

(i)  1  W.  &  T.  L..  C,  36. 

\v)  28Beav.,349. 


W.  W.  It  a'b.      vol.  VI. — EQ. 
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1869. 

POKOBNBT 

V, 

DlTOHBUBNE. 

Argument. 


the  particular  relation  must  be  one  which  the  Court 
designates  by  a  particular  name,  such  as  that  of  trustee 
and  cestui  que  trust,  guardian  and  ward,  solicitor  and  client, 
or  physician  and  patient.'*  The  allegations  in  the  bill,  of 
fraud  and  contriyance,  and  secret  negociations  between  the 
Defendants  and  Fitzgerald  and  Harris  prior  to  the  17th 
December,  and  that  the  agreement  between  them  was 
arrived  at  in  consequence  of  information  derived  by  the 
Defendants  in  the  course  of  their  confidential  dealings  with 
the  Plaintiff,  are  sufficient  to  maintain  the  bill  upon 
demurrer. 


Judgment. 


Mb.    Justice    Molbswobth    (without    calling   for  a 

reply)  :— 


The  bill  sets  out  an  agreement  of  5th  October,  1868, 
by  which  two  persons  named  Fitzgerald  and  JECarriSf  who 
owned  a  mine  at  Blackwood,  agreed  to  sell  the  mine  to 
a  company  to  be  formed  by  the  PlaintijQT  on  certain  terms, 
provided  he  could  accomplish  the  sale  before  10th 
November ;  and  on  the  same  day,  by  letter,  they  promised 
him  a  commission  of  £300  for  his  trouble.  This  agreement 
did  not  bind  the  Plaintiff  to  do  anything ;  it  was  simplj 
that  if  he  did  something,  he  should  receive  certain  benefits. 
It  was  substantially  that  if  he  would  find  money,  or  share- 
holders to  contribute  the  money  within  a  limited  time,  he 
and  the  shareholders  should  have  certain  rights  in  the 
mine.  The  Plaintiff  then  proposed  to  the  Defimdanta, 
Ditchbum  and  Tarte,  to  make  a  sub-contract  with  them  for 
forming  the  company.  They  sent  to  investigate  the  mine, 
and  pending  this  the  Plaintiff  stipulated  with  Fitzgerald 
and  Harris  for  some  further  benefits  to  himself,  in  case  the 
company  was  formed;  and  this  was  reduced  to  writing,  bj 
letter  of  the  22nd  October.  The  Plaintiff  and  Defendants 
then  agreed  that  a  company  should  be  formed  on  the  basis 
contained  in  the  letters  of  5th  October  and  22nd  October; 
that  Plaintiff  should  keep  half  his  bargain,  and  give  to  the 
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Defendants  half  of  his  rights  under  those  letters.    This         ^^^* 
arrangement  also  hound  nohody  to  do  anything.      They      Pokobnst 
might  each  set  ahout  as  industriously  as  they  pleased,  to    dttchbitrnb 
get  shareholders  for  the  new  company,  and  if  either  of         — - 
tiiem  procured  half  the  money,  he  might  require  from  the       *"v««»  • 
other,  if  he  found  the  other  half,  an  equal  participation  in 
the  profits.     Either  Plaintiff  or  Defendants  having  found 
half  the  money,  the  other  party  not  having  found  any, 
might  say  to  the  other  party,  "  You  have  failed  in  your 
part,  and  I  will  keep  all  the  benefit  to  myself." 

During  the  time  the  agreements  with  Fitzgerald  and 
Harris  were  subsisting,  the  Defendants  told  the  Plaintiff, 
that  the  time  for  advantageously  endeavouring  to  find 
shareholders  had  not  arrived,  and  that  the  attempt  to  float 
the  venture  must  therefore  be  postponed,  and  the  Plaintiff 
assented  to  this.  There  is  no  allegation  in  the  bill  that 
these  representations  by  the  Defendants  were  fraudulent, 
or  even  untrue  or  mistaken.  The  Defendants  subsequently 
advised  the  Plaintiff  to  get  an  enlargement  of  time  for 
forming  the  company  from  Fitzgerald  and  Harris,  Acting 
on  this  advice,  he  did  get  an  enlargement  till  17th  Decem- 
ber, and  he  informed  the  Defendants  he  had  done  so. 

The  bill  does  not  contain  any  averment  of  any  contract, 
express  or  implied,  that  any  further  extension  of  time  was 
to  be  sought  from  the  owners  of  the  mine ;  so  that  the 
whole  relation  of  the  parties  was  one  of  contract  between 
the  Plaintiff  and  Fitzgerald  and  Sarris,  which  expired  on 
17th  December ;  and  a  sub-contract  with  the  Defendants 
which  expired  at  the  same  time.  As  soon  as  that  day 
arrived  all  the  relations  previously  existing  between  the 
parties  ceased ;  and  there  is  no  averment  in  the  bill  that 
any  one  expected  they  should  last  beyond  that  date. 

The  grievance  that  the  bill  alleges  is,  that  before  the 
contract  between  the  Plaintiff  and  Fitzgerald  and  Harris 

w  2 
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bad  expired,  tbe  Defendants  made  a  new  bargain  with 
Mtzgerald  and  Harris  to  form  a  company  and  take  the 
.       *'  mine  off  tbeir  bands ;  and  tbat  tbej  did  not  disclose  the 

progress  of  tbis  negotiation  to  tbe  Plaintiff,  but  bad  it 

9^^  '  ready  arranged,  so  as  to  act  upon  it  immediately  after  the 
17tb  December ;  and  tbe  redress  wbicb  tbe  bill  seeks  on 
tbis  basis  is  to  bare  balf  of  tbe  Defendants'  rigbts  under 
tbat  contract.  Tbe  case  wbicb  tbe  Plaintiff  makes  is  quite 
irrespective  of  Fitzgerald  and  Harris^  wbom  be  does  not 
make  parties.  Now  if  a  person,  finding  anotber  ready 
to  sell  at  a  certain  price,  induces  a  tbird  person  to  share 
in  tbe  bargain,  wbo  afterwards  deals  for  bimself  and  takes 
advantage  of  tbe  information  tbus  acquired,  bowerer 
unfair  it  may  be,  tbere  is  no  law  to  prevent  tbat  kind  of 
unfairness.  A  man  bas  no  lien  upon  any  information 
obtained  in  tbat  way. 

Tbe  arguments  in  favor  of  tbe  Plaintiff  are  baaed 
principally  upon  tbe  case  of  one  partner  obtaining  a 
renewal  of  a  lease  and  seeking  to  retain  it  to  bimself, 
wbicb  bas  been  considered  as  a  fraud  upon  tbe  other 
partners ;  and  it  is  said  tbat  tbe  partnersbip  is  entitled 
to  tbe  accessorial  advantage  of  tbe  renewal  But 
tbat  principle  bas  never  been  extended  to  tbe  case  of  a 
person  baving  a  bargain  for  a  purcbase,  subject  to  fuUl* 
ment  in  a  given  time.  Sucb  a  person  bas  no  legally 
recognized  property  in  tbe  probability  of  tbe  owner  extend- 
ing tbe  time,  or  after  tbe  time  bas  expired,  dealing  with 
bim,  ratber  tban  witb  any  body  else.  Tben  in  addition 
to  tbat,  tbere  is  notbing  bere  wbicb  could  be  called 
a  partnersbip.  Tbe  relation  between  tbe  Plaintiff  and 
tbe  Defendants  was  simply  witb  respect  to  an  existing 
contract,  if  tbat  contract  sbould  be  fulfilled.  Tbere  had 
been  no  expenditure  witb  reference  to  it,  except  that  of 
trouble,  as  to  wbicb  people  wbo  take  trouble  in  reference 
to  a  contemplated  agreement,  witbout  any  bargain  for 
being  paid  for  it,  simply  take  tbeir  cbance  of  being  paid 
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bj  the  completion  of  the  agreement.  There  were  some  small 
oniUjs  and  expenses  incurred  with  reference  to  it,  as  to 
which,  perhaps,  there  might  be  a  contract  implied  between 
the  parties,  that  their  outlays  should  be  borne  in  equal 
shares.  A  number  of  people  may  join  in  an  intended 
speculation,  and  incur  expenses  by  publishing  adyertise- 
ments  and  bo  forth,  but  those  preliminary  expenses  form 
no  part  of  the  partnership  outlay;  and  if  the  partnership  is 
afterwards  completed,  persons  who  have  incurred  those 
preliminary  expenses  are  not  entitled  to  be  paid  out  of  the 
partuCTship  fund,  or  by  the  co-partners.  I  cannot  find 
that  there  is  any  contract,  either  express  or  implied,  that 
co-adTenturea  in  a  contemplated  purchase  to  be  completed 
within  a  given  time,  shall  not  deal  singly  with  the  Tender 
for  a  bargain,  to  come  into  operation  after  the  original 
bargain  has  expired  by  effluxion  of  time. 


1869. 

POKOBNBT 

V, 

DiTOHBTTBirX. 

J%dgmmd. 


The  supposed  equity  of  the  biU  is  that  because  the 
Plaintiff  and  the  Defendants  had  a  right  to  do  a  certain 
thing  before  17th  December,  it  was  unfair  for  either  of 
them,  without  consulting  the  other,  to  bargain  with  the 
person  who  was  bound  down  to  17th  December,  for  some- 
thing to  be  done  afber  17th  December.  There  is,  I 
apprehend,  no  implied  inability  to  enter  into  such  a  bargain 
before  17th  December.  If  the  Plaintiff  had  known  that 
the  Defendants  were  bargaining  with  Fitzgerald  and 
EarriSf  aU  he  could  have  done  would  be  to  complete  the 
bargain  of  5th  October  himself,  and  if  he  was  in  a  position 
to  do  that  he  might  have  done  so,  and  Fitzgerald  and 
Smrit  could  not  haye  entered  into  any  bargain  with  the 
Defendants,  so  as  to  defeat  their  bargain  with  him.  But 
there  is  no  averment  that  the  Plaintiff  could  or  would  have 
completed  his  bargain,  or  have  taken  half  the  bargain 
which  the  Defendants  had  made  with  Fitzgerald  and 
HarriSj  if  he  had  been  apprised  of  its  existence.  He  knew 
that  the  relation  between  himself,  Fitzgerald,  Harris,  and 
the  Defendants  was  all  to  determine  on  17th  December ; 
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DlTCHBlTSlCX. 


Jud^fment. 


and  he  had  not  up  to  that  time,  qualified  himeelf  to  folfil 
that  contract.  Therefore,  it  completelj  fell  through,  and 
he  had  not,  as  far  as  I  see,  a  legal  right  to  complain  of 
the  Defendants  afterwards  entering  into  a  bargain  witli 
Fitzgerald  and  Harris;  or  having  preyiously  dealt  with 
Fitzgerald  and  Harris  before  the  expiration  of  that  time, 
for  something  to  be  done  after  that  time  had  expired.  On 
the  whole,  I  think  that  the  demurrer  should  be  allowed 
with  costs,  and  I  will  give  the  Plaintiff  a  fortnight  to 
amend. 


8ept,  27, 28.        The  Plaintiff  now  appealed  (to)  &om  the  order  allowing 
A^al.       *^®  demurrer. 

Mr.  J.  W,  St^hen^  and  Mr.  Webb  for  the  Appellant, 
cited  in  addition  to  the  cases  referred  to  in  the  Court 
below :  Carter  v.  Horn  (a),  MUler  v.  MaeJcay  (y). 

Mr.  Btmny  and  Mr.  Holroyd  for  the  Respondents  w^re 
not  called  on  by  the  Court. 


Judgment  on 
Appeal, 


Thb  Cbibf  Justice  :— 

The  fatcts  are  fairlj  stated  in  this  bUl,  and  are  com- 
paratively simple.  It  is  the  ordinary  case  of  the  owners 
of  a  mine  desirous  of  disposing  of  it,  and  retaining 
a  certain  interest  in  it  themselves.  They  employed  tlie 
Plaintiff  simply  as  a  broker  to  effect  this  object.  He 
was  employed  to  sell  on  behalf  of  the  owners,  on  certun 
terms  set  out  in  the  bilL  A  time  was  fixed  within 
which  the  agreement,  if  not  completed,  was  to  be  void. 
The  Plaintiff  employed  the  Defendants,  other  broken 
to  assist  him,  and  agreed  to  share  with  them  tiie 
interest  which  he  had  in  the  agreement.  As  time  went 
on,  it  was  considered  by  the  Defendants  inexpedient  to 


(fo)    Coram,    Statoell,    C.  J., 
Barrjf,  J.,  and  Williams,  J. 


(x)    1  Eq.,  Ca.  Ab.,  7. 
(^)    34BeaY.,296u 
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attempt  to  form  the  company,  and  they  auggeated  that  appli-  '  '^■ 

cation  should  be  made  to  extend  the  time,  which  wae  acceded     PozoBNar 
lo,  and  the  extended  time  expired  on  the  17th  Becemher.       ditchbubbe 

There  are  atatementa  in  the  bill  that  the  Defendanta  '^^^°* 
frandulently  made  certain  arrangements  with  the  owners 
of  the  mine,  hut  those  general  allegations  of  fraud  amount 
to  nothing,  unless  there  are  specific  facts  to  sustain 
them,  and  the  only  fact  to  sustain  them  is  that  before 
the  ezpiratioa  of  the  time,  the  Defendants  were  in 
communication  with  the  owners  of  the  mine  relative  to  a 
purchase  by  themeelveB,  and  after  the  eipiration  of  the 
time  they  did  purchase.  It  is  said  that  this  is  a  vioUtion 
of  the  rights  Of  a  partner,  which  the  Court  cannot  eaaction. 
In  the  first  place  it  is  going  the  very  utmost  length,  to 
dignily  this  proceeding  with  the  appellation  of  a  partner- 
ship. No  doubt  brokers  may  be  partners,  and  one 
broker  may  enter  into  partnership  with  another,  with 
the  express  object  of  forming  a  company  under  the 
circomstancea  of  the  present  case.  But  here  a  perscoi 
ranploys  the  Plaintiff  to  form  a  company  within  a  certain 
time,  and  ailer  that  time  luM  expired,  the  Defendants, 
whose  assistance  had  been  invoked  by  the  Plaintiff,  step 
in  and  take  the  matter  out  of  his  hands.  It  may 
not  have  been  a  mode  in  which  one  tradesman  ought 
to  act  to  another.  It  may  hare  been  contemptible 
conduct,  but  it  affords  no  equity  in  this  Court,  which 
is  not  a  Court  of  honor,  uid  cannot  interfere  because 
one  person  violates  the  rules  of  honor,  and  acts  in  a 
way  in  which  no  person,  vrith  any  sense  of  fair  play, 
would  be  disposed  to  act.  To  say  that  the  Defendants 
■re  guilty  of  any  breach  of  partnership  confidence  towards 
the  Plaintiff,  appears  to  be  pressing  a  principle,  which  in 
itself  is  sound,  to  an  extreme  which  ought  not  to  be  done. 
We  think  no  other  deciaion  caa  be  arrived  at  than  that 
■Iready  pronounced,  and  the  appeal  should  be  dismissed 
with  costs. 

Appeal  Mtmuted,  with  eoiU 


294  SUPREME  COURT:   VICTORIA. 


1869. 

AJ^^^f^,2S.  WEBSTER   V.    TOBKE. 

October  1. 

Land  was  set-  Xj  Y  a  post-nuptial  settilement  dated  7th  Noyembery  1860, 

arate  nse  ^^a  certain  land  in  Melbourne  waa,  bj  direction  of  Ifaihamd 

femme  coverte  Dismore,  conveyed  to  Francis  McDonnell,  and   WUUam 

on  anticipa-  J^icholsotif  in  fee,  upon  trust  to  receive  the  rents,  &c.,  and 

tion.    During  fi-^m  j^q  ^  ^^^  ^^j  j^j^q   sajne    to    such   person  u 

oer  subsequent  *   "^  * 

discoverture,  Jane  Dismore,  the  wife  of  the  settlor,  should  appoint, 

to^C^l^^W^  but  not  by  way  of  anticipation ;  and  in  defeiult  of  appoint- 

She  then  re-  ment,  for  her  separate  use,  exdusively  of  her  then  present 

afterwards  ^'  ^^7  future  husband;  with  remainders  over  after  her 

borrowed  from  death.     By  another  post-nuptial    settlement    dated   54 

the  Plaintiffs  .  . 

money,  where-  January,  1852,  certain  land  at  St.  Kilda,  was  by  direction 
^th  c.^         ^£  2fr.  Dismore,  conveyed  to  McDonnell  and  NiehoUon,  in 

fP.'«  mortgage  '  ^  ' 

was  paid  off.  fee,  upon  the  same  trusts.     On  the  14th   June,  1857, 

?3th  Novem-  ^'  ■Z>t«»^«  died.     On  the  3  Ist  August,  1858,  Jane  DUmon 

her,  1863,  W.,  whilst  discotwerte  mortgacred  her  life  interest  under  these 

4*  IF.)  re-  ^^  settlements,  to  Norman  OampheU  and  W.  T.   Woodtt 

conveyed  to  to  secure  payment  of  £1,000  with  interest  at  16  per  ceat» 

the  trustees  of  '^  "^  T 

the  settle-        by  certain  instalments  therein  mentioned;  and  covenanted 

thTLiXof  *®  "^®^®  ^^'  ^®  ^^^  £1,200  and  keep  up  the  payment  of 
the  settle-  premiums  thereon,  as  a  collateral  security.  The  recital  of 
de^  of^^h^  ^^^  settlement  in  this  mortgage,  omitted  all  mention  of 
November,  the  the  restraint  on  anticipation.  On  the  3rd  Eebruaiy, 
and  her  then  1859,  Jane  Diamare^  now  the  Defendant,  Jane  Turkey 
husband  mort-  niarricd  the   Defendant,   Oharles  Yorke.     In  November, 

gaged  her 

interest  under  1863,  there  being  then  £600  remaining  due  on  the 
to^h^^PUhT*  "mortgage  o^  tli«  3l8t  August,  1858,  Mr.  and  Mrs.  Torke 

tiffs.     She 

subsequently 

repu^ated  the  mortgage  to  the  Plaintiff,  as  in  breach  of  the  restraint  on  alienation. 
Upon  bill  for  foreclosure,  the  Court  being  satisfied  that  the  release  of  the  old,  and  the 
granting  of  the  new  security,  should  be  deemed  one  transaction. 

Held,  that  the  femme  coverte  purchased  by  the  new  deed  a  benefit  to  her  separate 
estate;  and  was  seeking  to  retain  that  benefit  without  paying  the  price  she  stipnkted  to 
pay  for  it,  and  should  not  be  allowed  to  do  so ;  and  that  she  should  be  held  bound  \fj 
the  second  deed,  so  far  as  she  had  been  bound  by  the  first  deed,  but  no  further;  and 
relief  to  this  extent  given,  but  without  costs. 
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applied  to  the  FlamtiffB  for  a  loan  of  £600  to  pay  off  this 
mortgage,  which  the  Plaintiffs  agreed  to  lend  at  ten  per 
cent.,  upon  the  security  of  Mrs.  Yorhe^s  life  interest  in  the 
settled  property,  together  with  an  assurance  upon  her  life. 
The  Plaintiffs  accordingly  advanced  £600,  with  which  the 
mortgage  of  the  31st  August,  1858,  was  paid  off;  and  by  an 
indenture  dated  the  13th  November,  1863,  endorsed  on  that 
mortgage,  Woods,  the  surviving  mortgagee,  in  consideration 
of  £599  7*.  3^.,  therein  expressed  to  have  been  to  him  paid 
by  Charles  YorJee  and  Jane  Yorhe  out  of  the  proper  monies 
of  Jane  Yorhe,  reconveyed  all  the  mortgaged  premises  to 
NiehoUon,  as  the  surviving  trustee,  upon  the  trusts  of  the 
two  indentures  of  settlement,  and  discharged  of  all  monies 
secured  by  the  mortgage.     By  an  indenture  of  mortgage 
dated  20th  November,  1863,  made  between  the  Defendant, 
Jane  Yorhe,  of  the  first  part ;  the  Defendant,  Charles  Yorhe, 
of  the  second  part ;   and  the  Plaintiffs  of  the  third  part, 
afler  reciting  the  two  indentures  of  settlement  as  they 
were  recited  in  the  mortgage  of  31st  August,  1858,  and 
without  any  mention  of  the  restraint  on    anticipation, 
Mrs.  Yorhe  with  the  consent  of  her  husband,  in  considera- 
tion of  £600  expressed  to  have  been  paid  to  her  by  the 
Flaintifffi,  appointed  her  life  interest  under  the  settlements 
and  assigned  the  policy  of  insurance  on  her  life  to  the 
Plamtiffs,  to  secure  the  payment  of  £600  on  the  20th  Novem- 
ber, 1867,  with  interest  at  ten  per  cent,  in  the  mean  time. 
The  Defendant  Oharles  Yorhe,  by  this  indenture  covenanted 
with  the  Plaintiffs  for  payment  of  the  principal  money  and 
interest,  and  of  the  premiums  on  the  policy  of  assurance  on 
Mrs.  Yorhe^s  life;    and  for  insurance  of  the  mortgaged 
premises  against  fire.     Nicholson  subsequently  died,  and 
the  Defendants  Dyson  and  JBCood  were  appointed  trustees 
of  the  settlements  in  the  place  of  McDonnell  and  Nicholson, 
DefJEiult  having    been  made  in  payment  of  the  moneys 
secured  by  the  Plaintiffs'  mortgage,  they  applied  to  be  put 
into  possession    of  the    mortgaged   premises,  and    were 
refused,  the  Defendants  contending    that  the  Plaintifii's' 
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Staiemeni, 


mortgage  was  inyalid,  as  in  breach  of  tlie  refltramt  on 
alienation  contained  in  the  two  settlements. 

The  Plaintiffs  thereupon  filed  this  bill  against  Mr.  and 
Mrs.  Yorke  and  the  present  trustees  of  the  settlements, 
alleging  that  the  two  indentures  of  the  13th  and  20tli 
iNToyember,  1863,  were  intended  to  effect  that  which  was 
the  real  intention  of  the  parties,  viz.,  to  give  the  PlaintiSs 
a  good  and  yalid  transfer  of  the  mortgage  of  the  8Ut 
August,  1858;  and  submitting  that  the  Plaintiffs,  were 
entitled  in  equity,  to  be  considered  transferees  of  tliat 
mortgage.  The  biU  prayed  a  declaration  that  the  Plamtiffs 
were  mortgagees  of  the  life  interest  of  Mrs.  Jbribe,  for  the 
amount  of  their  adyances  with  interest  at  ten  per  ceni; 
and  for  foreclosure. 


Argument, 


Mr.  J.  W.  Stephen  and  Mr.  Holroyd  for  tiie  Pbuntifi. 
The  mortgage  of  the  31st  August,  1858,  haying  been 
executed  whilst  Mrs.  YorJee  was  dUcawoerte  is  yalid,  not- 
withstanding the  restraint  on  anticipation,  but  we  admit 
on  the  authority  of  Tullett  v.  Armstrong  (z),  that  ^ 
restraint  on  anticipation  reyiyed  on  the  second  marriage. 
The  object,  howeyer,  of  the  Court  iu  so  holding  is  to  protect 
the  separate  estate  of  the  wife  firom  the  husband  and  his 
creditors ;  and  the  Court  will  not  by  means  of  the  restraint 
upon  alienation  enable  the  husband  and  wife,  conjointly  aa 
in  this  case,  to  perpetrate  a  gross  fraud.  The  separate 
estate,  and  the  restraint  on  alienation,  are  equally  creatures 
of  Equity,  and  will  be  dealt  with  or  modified  by  this  Court, 
so  as  to  ayoid  fraud  and  injustice  being  conunitted: 
Hulme  r.  Tennant  (a),  Overton  v,  Banuter  (h),  Vaughm 
V.  Vanderstetgen  (c),  Hobday  v,  Peters  (J),  NichoU  v. 
Jones  (e),  Davies  v.  Hodgson  {/). 


(z)  4M.  &Cr.,  890. 

a)  1  W.  &  T.  L.  C,  894. 

[h)  8  Hare,  508. 

lo)  2  Drew.,  166,  868. 


(d)  28BeaY.,854. 

(e)  L.  B.,  8  £q.,  696. 
(/)  25B€av.,177. 
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Mr.  Fortter  and  Mr.  Webb  for  the  Defendants,  Mr.  and 
Mrs.   Yorke,    There  is  no  fraud  alleged  in  the  bill  or 
shewn  in  this  case.     The  mistake,  if  any,  was  that  of  the 
Plaintiffs'  solicitor,  who  had  notice  of  the  settlements,  and 
must  be  presumed  to  have  known  of  the  clause  against 
anticipation.     This  is  not  framed  as  a  suit  to  rectify  the  deed 
on  the  ground  of  mistake,  but  as  a  bill  to  redeem,  merely. 
The  Plaintiffs,  therefore,  cannot  go  into  parol  evidence  to 
prove  mistake  or  fraud:  Imham  v.  Child  (y).     No  fraud  is 
proved,  but  even  if  there  were,  Mrs.  Yorke  as  afemme  coverte 
could  not  get  rid  of  the  restraint  on  alienation,  even  by 
a  fraud  upon  third  persons:    Jackson  v.  Sobhouse  (A). 
This  Court  will  not  assist  the  Plaintiffs  to  improve  their 
security  at  the  expense  of  the  protection  which  the  law 
throws  around  married  women:   Laasenoe  v.  Tiemey  (J). 
There  is  not  here  any  evidence  of  mistake.    The  Plaintiffs 
got  all  they  bargained  for.    Under  the  old  mortgage  the 
husband,  Mr.  Yorke,  was  not  liable  to  any  of  the  covenants. 
The  Plaintiffs  got,  under  the  new  mortgage,  the  benefit 
of  his  covenants  for  payment,  &c.    If  this  had  been  framed 
as  a  suit  to  rectify,  by  making  it  a  transfer  of  the  old 
mortgage,  the  husband,  Mr.   Yorke,  would  be  entitled  to 
be  released  from  his  personal  covenants,  but  the  Plaintiffs 
do  not  offer  that.    As  to  the  argument  that  the  restraint 
on  alienation  is  the  mere  creature  of  equity,  and  will  be 
moulded  by  this  Court  to  meet  the  particular  case,  that 
very  argument  is  treated  as  a  fallacy  by  the  Lord  Chancellor 
(Oranwort^  in  Bobinson  v.  Wheelwright  (k).     The  fisu^t,  if 
80,  that  the  Plaintiffs'  money  went  to  pay  off  the  original 
mortgage  will  not  give  them  an  equity  against  Mrs.  Yorke^e 
separate  estate:  Jones  v.  Harrie  (/). 


1869. 


Argwmewt. 


Mr.  Webb  for  the  trustees,  Dyson  and  Hood,  submitted 
to  act  as  the  Court  should  direct,  and  asked  for  their  costs. 


(g)   1  Bro.  C.  C,  92. 

(A)    2Mer.,488. 

0)   1  Mm.  &  a.,  651. 


{k)    6  De  G.  M.  &  G.,  544^  5. 
(0    9Ve8.,  486. 
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Mr.  Ji  W,  Stephen  in  reply.  LMBenee  v,  Tieme^  ia 
commented  on  and  qualified  by  Barrow  v,  Barrow  (m). 
We  do  not  ask  to  rectify,  there  being  nothing  to  rectify. 
We  ask  for  the  ordinary  decree  against  a  mortgagor  with 
foreclosure  and  sale. 

Cur,  adv.  tmU. 


October  1.       Mb.  JUSTICE  MOLXSWOBTH  : — 


Judgment, 


I  haye  felt  much  difficulty  in  this  case.  The  facts  are- 
Mr.  Nathaniel  Diemorej  in  1850  and  1852,  purchased  two 
several  properties,  and  had  them  conveyed  to  Messrs. 
M'Donnell  and  Nicholsony  as  trustees,  upon  trust,  to  pay 
the  rents  and  profits  to  his  wife,  Jane,  to  her  separate  use 
for  life,  without  power  of  anticipation,  free  from  the 
control  of  him  or  any  other  husband.  Dismore  died  in 
1857.  In  August,  1858,  Mrs.  Dismore  borrowed  £1,000 
from  Mr.  Oamphell  and  another,  upon  the  security  of  ber 
life  interest,  and  a  policy  of  insurance  for  £1^200.  The 
mortgage  deed  provided  for  interest  at  fifteen  per  cent. ; 
payment  of  the  principal  by  instalments,  the  premiums  of 
life  insurance  and  insurance  against  fire  being  paid  upon 
the  same  security,  and  right  to  redemption  in  Mrs.  Ditmore. 
This  mortgage  security  contained  powers  of  sale,  power  of 
paying  off  principal  on  notice,  &c.  Mrs.  Dismore  coven- 
anted for  payment.  This  deed  recited  the  trusts  for  her 
separate  use,  not  the  clause  against  anticipation.  It  has 
been  a  matter  of  doubt,  but  now  may  be  considered  setded 
— Tullett  V,  Armstrong — ^that  Mrs.  Dismore,  as  a  widow, 
had  an  unrestricted  power  of  disposal  of  her  life  interest, 
but  that  the  restriction  would  again  become  operative  on 
her  second  marriage.  In  February,  1859,  she  did  marry 
Mr.  Torke,  Mr.  M'DonneU  died  in  1861.  In  November, 
1863,  £600  remained  due  upon  the  mori^age  to  OampMl, 
and  Mrs.  Torke  thought  the  interest,  fifteen  per  cent., 

(m)  4K.  &J.,424. 
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too  high,  and  employed  Mr.  S,  Stephens  as  her  solicitor 
to  find  a  lender  of  £600,  to  be  applied  in  paying  off 
CampMVt  representatiyea,  the  £600  to  be  aimilarly 
Becnred,  with  interest  at  ten  per  cent. ;  and  he  did  find 
lenders — the  present  Plaintiffs,  Mrs.  Wehgter^  and  Messrs. 
WEimnon  and  Youl — and  acted  as  common  solicitor.  The 
transaction  was  effected,  not  by  a  transfer  from  CampbeWe 
representatives  to  the  Plaintiffs,  so  as  distinctly  to  keep  up 
the  old  security,  but  by  deeds — one  13th  November,  1863 
—reciting  payment  by  Mrs.  Torhe  out  of  her  moneys  of 
£600  (say),  in  consideration  of  which  CampbelVi  represen- 
tatives released  and  assigned  to  Nicholson,  the  continuing 
tnutee,  the  rents  and  profits  payable  to  Mrs.  Torke  for 
hfe.  By  a  second  deed,  20th  November,  1863,  reciting 
payment  by  the  Plaintiffs  to  Mrs.  Yorke  of  £600,  and  an 
agreement  to  secure  repayment,  with  interest  at  ten 
per  cent.,  out  of  her  life  estate,  and  a  policy  of  insurance 
for  £1,200  (a  substitute  representing  the  former  policy), 
her  life  interest  was  conveyed  to  secure  the  £600  and 
interest  at  ten  per  cent.,  premiums  of  insurance,  &c.,  in  a 
great  degree  similar  to  the  security  of  1858,  but  differing 
as  to  the  terms  of  payment ;  Yorke  covenanted  with  the 
PLuntiffs  for  payment,  &c.  The  recitals  in  this  deed  as  to 
the  restriction  of  the  life  estate  of  Mrs.  Yorke  are  exactly 
the  same  as  in  the  deed  of  1858,  and  I  am  convinced  from 
them,  although  it  was  not  stated  in  the  pleadings  or  parol 
evidence,  that  in  fact  the  solicitor  or  his  clerk  fell  into  the 
mistake  of  taking  the  contents  of  the  settlements  of  1850, 
1852,  as  truly  recited  in  the  deed  of  1858,  and  therefore 
not  discovering  the  restrictions  upon  anticipation. 


1869. 
Wbbstsb 

V. 
TOBKX. 


I  am  satisfied  upon  the  evidence  that  the  release  of  the 
old,  and  the  granting  the  new,  security  should  be  deemed 
one  transaction,  and  that  the  Plaintiffs*  money  was  virtually 
applied  in  paying  the  £600  due  to  CamphelVs  represen- 
tatives. The  deed,  20th  November,  1863,  is  obviously  in 
itself  inoperative    as    contrary  to    the  restriction  upon 
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antidpatioii,  and  if  the  real  &cts  were  those  stated  in  it, 
it  would  not  he  hinding  upon  Mrs.  Yorke,  and  the  Couit 
could  not  make  it  hinding.  Bohinson  v.  Wheelwright  She 
made  no  misrepresentation,  and  concealed  nothing  so  as  to 
be  treated  as  fraudulent  in  the  transaction  under  such 
authorities  as  Savage  «.  Foster  (n),  and  it  seems  douhtM 
even  if  her  fraudulent  concealment  would  bind  her: 
Jaehean  v,  Hobhouse.  There  are  various  cases  also  in  which 
married  women  have  procured  considerations  by  ineffectual 
conveyances  of  their  separate  estates,  and  have  not  been 
held  bound  to  refund  those  considerations  out  of  their 
separate  estates :  Aguilar  v.  Aguilar  (o),  Moore  v,  Moore  (p). 
So  married  women  generally  have  been  held  not  bound  bj 
acquiescence  or  arrangements  from  which  they  gained  or 
expected  advantages :  Nicholl  v,  JoneSy  Davies  v.  Sodgion, 
What  appears  to  me  the  peculiar  feature  of  this  case  is,  that 
M[rs.  Yorhe  purchased  by  the  new  deed  a  benefit  to  her 
separate  estate,  the  discharge  of  the  old  liability,  not  a  som 
of  money  or  other  consideration,  which  might  be  spent  by 
her  husband  or  by  herself  immediately,  contrary  to  the 
intention  of  the  clause  against  anticipation.  But  I  think 
that  in  her  distinct  and  restricted  character  she  is  seeking 
to  retain  a  benefit,  without  paying  the  price  she  stipulated 
to  pay  for  it ;  and  should  not  be  allowed  to  do  so  as  against 
the  Plaintiffs,  or  her  husband,  or  the  solicitor,  in  case  the 
loss  were  to  fall  upon  them. 


There  is  a  class  of  cases  in  which  equity  has  relieved 
against  conveyances  defective  from  mistake  in  law  as  to 
their  effect,  referred  to  in  Story,  §  136,  which  might  apply  if 
this  were  deemed  a  conveyancing  mistake  of  the  solicitor 
fully  aware  of  the  fact.  And  this  seems  to  be  the 
aspect  which  the  bill  gives  to  the  case,  alleging  that 
the  intention  of  Mrs.  Torke  and  the  Plaintiffis  was  that 
the  old  security  should  be  transferred  to  the  Flaintifiv, 


(»)    9  Mod.,  88. 
(o)    6Madd.,  414. 


(p)    1  Coll.,  64. 
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makiiig  the  advance  to  pay  it  off.  But  I  think  this  case 
might  be  represented  as  upon  a  mistake  in  fact,  ignorance 
of  the  prohibition  of  anticipation,  of  which  it  would  be 
fraudulent  for  Mrs.  Yorke  to  take  advantage ;  but  hardly 
on  the  present  pleading.  It  might  be  argued  that  the  deed 
13th  November,  1863,  made  NichoUon  a  trustee  for  the 
Flaintifrs,  and  did  not  extinguish  the  charge.  This  bill 
does  not  put  the  case  as  upon  a  right  in  the  Plaintiffs  to 
stand  in  the  place  of  the  persons  paid  off  with  their  money, 
or  ask  that  relief;  but  rests  rather  upon  their  right  to  treat 
the  use  of  the  prohibition  to  alienation  as  a  fraud  upon 
them. 


1869. 


Jtidgmefd. 


I  am  at  once  prepared  to  hold  Mrs.  Tarhe  bound  by  the 
second  deed,  so  far  as  regards  application  of  income  to 
interest,  &c.  Thus  I  shall  not  interfere  with  the  restriction 
upon  alienation  more  than  the  first  deed  did;  but  I 
hesitate  as  to  enforcing  payment  of  principal,  and  doubt 
how  I  shall  deal  with  her  power  of  redemption.  I  cannot, 
I  think,  charge  Mrs.  Yarke  or  her  estate  with  the  Plaintiffs' 
costs,  and  I  think  I  should  indemnify  her,  and  it,  from,  her 
trustees'  costs,  by  making  the  Plaintiffs  pay  them.  I 
cannot  punish  her  litigiousness  by  charging  her  estate  in 
anticipation  for  costs :  Moore  v.  Moore. 


**  Declare  that  the  Flamti£&  are  entitled  to  a  charge  on  account  of 
**  tlieir  advances  of  £600  in  bill  mentioned,  and  for  premiums  on 
"the  policies  of  life  insurance  in  bill  mentioned,  and  insurances 
"  against  fire  upon  the  life  interest  of  the  Defendant,  JcMe  Yarke,  in 
"  the  rents,  issues,  and  profits  of  the  hereditaments  comprised  in  the 
'*  indentures  of  settlement  in  bill  mentioned  remaining  in  the  Defen- 
"  dants,  William  H.  Dyson  and  John  Hood,  as  trustees  thereof,  but  so 
"as  not  to  interfere  with  the  rents,  issues,  and  profits,  by  way  of 
"  anticipation,  more  than  William  Thomas  Woods  in  bill  named  migbt 
"  have  done  if  he  bad  not  been  paid  ofi*.  Refer  it  to  the  master 
**  to  take  an  account  of  the  sum  remaining  due  to  the  Plaintiffs  on  the 
"  said  advances,  premiums,  and  interest,  continuing  the  account  to  his 
"  report  Order  the  Plaintiffs  to  pay  the  costs  of  the  Defendants 
**  WUUam  S,  Dyson  and  J.  Hood  up  to  this  decree.  Refer  to  tax. 
"  Let  the  Plaintiffs  and  Defendants  Charles  Torke  and  Jame  his  wife. 
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Websteb 

V. 
YOBEE. 


Decree, 


*'  abide  their  own  ooets  up  to  this  decree.     Let  the   DefiegBdanii» 
TF.  JET.  Dyson  and  John  ffood,  pay  the  Flaintifb  the  dear  proceedi 


« 


"  of  the  said  rente,  issues,  and  profite  now  in  their  hands,  or  whidi  my 
"  come  to  their  hands  on  account  of  interest  and  premiums  of  life  tnd 
« fire  insurance  until  otherwise  paid  or  further  ordered,  without 
"  prejudice  to  the  question  of  the  right  to  raise  the  principal  debt,  and 
"  the  application  of  the  proceeds  of  the  last  policy  of  insurance  in  the 
"  bill  mentioned.  Reserve  further  directions  and  future  ooste.  Liberty 
to  apply." 


«« 


June  1, 14, 22. 

V^^^.  REEVES    V.    CROYLE. 

October  4. 

A  mining  com-  (OUIT  hj  the  official  agent  of  the  Webster-street  Freehold 

^'midCT^No.'^  Gold-Mining  Company  Registered  incorporated  under  ihc 

228,  and  min-  « 3£inin^    Companies    Limited   Liability    Act"    No.   228, 

alienated  from  1^*^  October,   18G7,  and  ordered   by  the  Jadge  of  the 

the  Crown,  Court  of  Mines  at  Ballarat,  to  be  wound  up  under  that 
was  ordered  to  , 

be  wound-up.     Act,  27th  July,  1868,  against  James  CroyUy  Martin  Bade^ 

The  official  ^  g  Mitchell,  Eohert  JDitchbum,  John  Stmt,  J  F.  Tart, 
agent  filed  a  '  '  ' 

bill  against  and  Alexander  Fenton,  as  Directors,  and  J,  L,  Wenten,  as 
ind^^r.    Manager  of  the  company. 

charging  mis- 

by  them  of  ^^  <^B®  made  by  the  bill  was  that  the  company's  mines 

the  company's  proyed  very  valuable,  and  large  quantities  of  gold  were 

assets;  the  obtained  there&om  by  the  Defendants,  far  more  than  suffi- 

or^mutSSiiOTi  ^^®^*  ^  cover  the  legitimate  working  expenses  of  the  com- 

of  the  com-  pany,  but   nevertheless  the  company's  account  with  its 

pany's  books; 

and  the  improper  payment  of  dividends  out  of  borrowed  money,  and  not  out  of  profits. 
Prior  to  the  winding-up  order,  the  company  had  been  sequestrated  by  order  of  the 
Supreme  Court  in  Equity  for  breach  of  an  injunction.     On  demurrer. 

Held  by  the  full  Court,  affirming  Moleeuyorth,  J.,  that  under  No.  324,  sec  6,  tbs 
official  agent  was  entitled  to  sue  in  his  own  name,  as  representing  the  company;  thit 
the  sequestration  was  no  bar  to  his  suing,  the  a^ts  of  the  company  not  having  oome  to 
the  possession  of  the  sequestrators;  that  the  sequestrators  were  not  necessary  partiei; 
and  that  the  Attomey-General,  as  representing  the  Crown,  was  not  a  necessary  part7> 

Seld  by  the  full  Court,  reversing  Moleeworth,  J.,  that  the  shareholders  who  hid 
reoeiYcd  the  dividends  alleged  to  have  been  improperly  paid  by  the  directors,  were  not 
necessary  parties. 
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bankers  was  constantly  overdrawn,  and  the  company  was,         IS69. 
at  the  time  of  tlie  winding-up,  largely  indebted  to  other        Reetes 

creditors.    That  the  Plaintiff  had  applied  to  the  Defendants       ^  ^• 
-                                                                                                                Ceoyle. 
for  accounts  of  the  proceeds  of  the  gold  extracted  from  the         

company's  mines,  and  their  application;  but  the  Defendants  ^^«^«»»«»'- 
had  neglected  and  refused  to  furnish  such  accounts,  alleging 
that  the  company's  books  had  been  lost  or  mislaid ;  and  the 
hill  charged  that  portions  of  the  gold,  or  its  proceeds,  had 
been  appropriated  by  the  Defendants  to  their  own  use,  and 
other  portions  misapplied,  and  the  books  of  the  company 
destroyed  or  concealed  by  the  Defendants  to  prevent  the 
account  being  obtained,  and  to  defraud  the  creditors  and 
ehareholders  of  the  company.  That  the  Defendants  declared 
and  paid  dividends  when  the  company's  account  with  its 
bankers  was  overdrawn,  and  which  were  paid,  contrary 
to  the  provisions  of  the  Deed  of  Association,  not  out  of 
profits  or  receipts,  but  out  of  moneys  borrowed  by  the 
Defendants  from  the  bank  in  the  name  of  the  company  for 
that  purpose.  The  bill  then  stated  certain  actions  by 
Charles  Seal  and  others,  in  which  verdicts  had  been  obtained 
against  the  company ;  and  a  suit  by  Charles  Seal,  in  which  - 
an  injunction  was  obtained  against  the  company,  and  a  writ 
of  sequestration  for  breach  of  it ;  and  alleged  that  the  pro- 
perty of  the  company  having  been,  in  the  meantime,  made 
away  with  by  the  Defendants,  the  sequestrators  were  unable 
to  obtain  possession  of  any  part  thereof,  and  the  commission 
proved  unavailing.  The  bill  then  alleged  a  judgment  obtained 
by  the  bank  by  collusion  with  the  Defendants  against  the 
company  for  the  amount  of  their  overdraft;  and  that  under 
it  the  whole  of  the  plant  and  claims  of  the  company  were 
sold  at  an  undervalue  before  judgment  could  be  signed 
upon  the  verdicts  of  Seal  and  others.  That  the  Defendants, 
to  escape  liability  upon  their  shares,  had  fraudulently  trans- 
ferred their  own  shares  into  the  names  of  other  persons, 
and  had  then  declared  such  shares,  with  many  others,  for- 
feited for  non-payment  of  calls,  without  having  taken  any 
steps  to  recover  the  calls,  which  were  still  owing,  but  in 

w.  w.  &  a'b.     vol.  VI. — EQ.  X 
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consequence  of  the  forfeiture  and  the  subsequent  mutflation 
or  concealment  of  the  company's  books,  could  not  now  be 
recovered.  The  bill  charged  that  in  procuring  such  sale  of 
the  company's  property  by  confession  of  judgment,  and  in 
the  forfeiture  of  shares,  and  in  the  transfer  of  their  own 
shares  into  the  names  of  fictitious  or  non-consenting  nomi- 
nees, the  Defendants  conspired  together  to  defraud  the 
creditors  of  the  company,  and  to  depriye  Seal  and  others  of 
the  benefit  of  the  verdicts  obtained  by  them,  and  to  defeat  the 
sequestration ;  and  the  Plaintiff  submitted  that  the  Defen- 
dants were  accountable  for  the  difference  between  the  price 
realised  for  the  plant,  &c.,  sold  by  the  sheriff,  and  its  actual 
value;  and  also  for  all  calls  owing  in  respect  of  Hie 
forfeited  shares,  or  at  any  rate  in  respect  of  such  of  them 
as  were  then  standing  in  the  name  of  any  nominee  of 
the  Defendants.  The  bill  then  averred  a  sale  by  the 
Defendants  of  certain  freehold  land  of  the  company  to 
another  mining  company,  the  Qreat  Northern,  which  sale 
was  not  sanctioned  by  the  shareholders  as  required  by  the 
company's  deed  of  association,  and  the  proceeds  of  which 
sale  were  not  accounted  for  by  the  Defendants.  That 
other  freehold  land  of  the  company  had  been  sold  by  the 
Defendants  without  authority,  to  the  Defendant  J.  X.  Rntan, 
the  manager,  at  a  gross  undervalue,  and  that  tT.  L.  FetUon 
had,  since  his  purchase,  extracted  a  large  amount  of  gold 
from  the  land  and  retained  it  for  his  own  use.  The  bill  then 
specifically  alleged  that  during  Saturday,  30th  May,  1868^ 
and  Sunday  following,  the  Defendants,  with  the  object  of 
defrauding  the  company's  creditors  and  shareholders  caused 
the  puddling  machines  of  the  company  to  be  cleaned ;  and 
the  washdirt  which  was  taken  therefrom  containing  upwards 
of  500  ounces  of  gold,  together  with  a  large  quantiiy  of 
candles  and  other  stores,  b^ing  the  whole  of  the  stores  tiien 
belonging  to  the  company,  to  be  deposited  in  the  house  of 
the  Defendant  J.  L.  JFenton,  who  had  since,  with  the  know- 
ledge and  consent  of  the  other  Defendants,  sold  or  otherwise 
disposed  of  the  gold  and  stores ;  but  the  Defendants  refused 
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to  fumlBli  any  accoxmt  of  the  gold  and  storee,  or  of  their 
proceedB.  That  the  Defendants  were  in  the  habit  of 
making  gifts  to  yarious  persons  and  charitable  institutions, 
and  also  to  each  other  out  of  the  company's  funds ;  and 
had  paid  out  of  the  same  funds  to  the  chairman  and 
manager  and  others  of  their  number,  various  sums  for 
expenses  incurred  or  alleged  to  be  incurred  in  the  actions 
and  suit  before  mentioned,  which  were  occasioned  by  the 
wrongful  acts  of  the  Defendants,  and  to  which  there  was  no 
just  defence ;  and  submitted  that  the  Defendants  respectively 
ought  to  refund  with  interest  all  monies  so  received  by 
them  respectively  or  improperly  paid  to  other  persons. 
That  the  Defendant  J.  L.  "Fenton  frequently  received 
cheques  upon  the  company's  bankers  for  the  purpose  of 
discharging  debts  of  the  company,  which  he  afterwards 
aettled  by  his  own  cheques  for  less  than  the  full  amount, 
or  partly  paid  in  kind  out  of  the  company's  stores,  and 
with  the  permission  of  the  other  Defendants  kept  the 
balance.  The  bill  also  charged  that  the  Defendants  or 
Borne  of  them,  with  the  permission  of  the  others,  had 
mutilated  or  destroyed  divers  of  the  books  and  papers  of 
the  company,  and  concealed  others;  and  had  in  their 
possession,  custody  or  power,  divers  books,  deeds,  or  other 
documents  belonging  to  the  company,  or  relating  to  the 
matters  aforesaid,  or  some  of  such  matters  which  the 
Defendants  had  neglected  and  reftiBed  to  deliver  to  the 
Flaintifr,  and  owing  to  the  want  of  such  books  the  Plaintiff 
had  been  unable  to  recover  a  call  duly  made  by  him  upon 
the  shareholders  of  the  company  since  the  date  of  the 
winding-up  order;  and  sought  discovery  of  all  such 
books,  &c. 


1869. 


SiaUmeni. 


The  bill  prayed  for  an  account  of  all  gold  extracted 
from  the  company's  mines,  and  its  application ;  an  account 
of  all  dividends  paid  out  of  monies  borrowed  by  or  on 
behalf  of  the  company;  and  that  it  might  be  declared 
that  the  Defendants  were  bound  to  refund  to  the  Plaintiff, 
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as  official  agent,  the  amount  of  all  Buch  dividends 
with  interest  at  the  rate  charged  hj  the  lenders,  from 
the  respective  times  when  the  funds  were  appropriated 
for  payment  of  the  same.  That  it  might  be  declared 
that  the  Defendants  were  liable  for  all  calls  owing  in 
respect  of  the  shares  so  forfeited  as  aforesaid,  or  at  anj 
rate  in  respect  of  such  of  the  same  shares  as  were  then 
standing  in  the  names  or  name  of  any  nominees  or 
nominee  of  the  Defendants  or  any  of  them ;  and  that  if 
necessary,  an  inquiry  might  be  directed  as  to  the  number  of 
such  shares,  and  the  amount  of  calls  due  in  respect  thereof. 
That  it  might  be  declared  that  the  Defendants  were  liable 
to  the  Plaintiff  for  the  difference  between  the  price  realized 
for  the  property  of  the  company  sold  under  the  execution, 
and  its  actual  value,  with  interest.  That  the  sale  of 
land  to  the  Defendant  J,  L,  FetUan  might  be  set  aside, 
and  he  decreed  to  convey  the  land  to  the  Plaintiff  as 
official  agent.  That  it  might  be  declared  that  the  Defen- 
dants were  liable  for  the  fiill  value  of  the  land  sold 
to  the  Otre&t  Northern  Company,  With  interest.  That 
the  Defendant  J.  L.  Fenton  might  be  restrained  from 
further  working  or  washing  the  auriferous  soil  of  the  land 
sold  to  him ;  and  for  an  account  of  all  gold  obtained  by  him 
from  such  soil,  and  that  he  might  be  declared  liable  to  the 
Plaintiff  for  the  same.  Por  an  account  of  all  stores  belong- 
ing to  the  said  company  which  were  deposited  with  the 
Defendant  J,  L.  Fenton^  and  of  the  value  thereof;  and 
that  the  Defendants  might  be  declared  liable  to  the 
Plaintiff  for  the  value  of  all  such  stores,  which  were  not 
legitimately  applied  for  the  use  of  the  Company.  That 
the  Defendants  respectively  might  be  declared  liable  to 
make  good  to  the  Plaintiff  all  moneys  received  by  them 
respectively,  or  improperly  paid  to  other  persons  out  of  the 
funds  of  the  company  by  way  of  gift,  or  for  expenses 
incurred  in  the  actions  and  suit  before  mentioned  with 
interest ;  and  for  an  account  of  all  such  monies.  That 
the  Defendant  J.  X.  Fenton  and  the  other  Defendants, 
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on  his  default  might  be  declared  liable  for  all  balances  of 
the  company^s  money  received  by  bim  for  payment  of  its 
debts  in  excess  of  the  debts  paid  by  bim;  and  for  an 
account  of  such  balances. 

To  this  bill  all  the  Defendants  demurred  on  tbe  follow- 
ing grounds  :—-(l)  Want  of  equity.  (2)  That  tbe  Plaintiff, 
as  official  agent,  was  not  entitled  to  institute  the  suit. 
(3)  That  by  reason  of  the  sequestration  order  no  part  of 
the  estate  or  effects  of  the  company  passed  to  the  Plaintiff 
under  the  winding-up  order,  and  therefore  he  had  no 
interest  in  the  subject  matter  of  the  suit.  (4)  That  the 
commissioners  under  the  sequestration  and  Ohxtrles  Seal 
were  necessary  parties.  (5)  That  all  the  shareholders  in 
the  company,  or  at  all  events  such  of  them  as  received 
the  dividends  alleged  to  have  been  improperly  paid,  were 
necessary  parties.  (6)  That  the  Attorney- G-eneral  was  a 
necessary  party. 

Mr.  Bunny  and  Mr.  Wehh  for  the  demurrer.  The 
Plaintiff  is  ofBcial  agent  of  the  Ballarat  mining  district, 
and  as  such,  is  charged  with  the  winding-up  of  this 
company  ;  but  his  powers  are  limited  by  the  Act  No.  228, 
as  enlarged  by  the  Act  No.  824.  It  is  his  duty  to 
administer  the  estate  and  effects  vested  in  him  by  the  Act, 
but  he  has  no  power  to  rip  up  the  whole  anterior  proceed- 
ings of  the  company,  and  as  in  this  case  seek  an  account  of 
all  the  receipts  and  disbursements  of  the  company  from  its 
very  commencement ;  and  he  has  no  right  to  saddle  the 
company  with  the  costs  of  such  a  suit.  Any  relief  the 
Plaintiff,  as  official  agent,  is  entitled  to  should  be  by 
proceedings  in  the  Ballarat  Court  of  Mines  in  the  matter 
of  the  winding-up,  and  not  in  this  Court.  In  re  The 
PlutMfead,  Sfc,  Water  Compam^  {g).  In  re  The  General 
International  Agency  Company  Limited  (r).  The  Act 
No.  324,  vests  all  the  estate  and  effects  of  the  company 

iq)  29  L.  J.,  Chy.,  741.  (r)    84  L.  J.,  Ohy.,  887. 


1869. 


Statement, 


Argument. 
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Argument 


in  the  official  agent,  who  has  the  like  remedy  to  recover 
the  Bame  as  the  company  might  have  hacL  This  woidd 
enable  him  to  sue  a  stranger,  but  gives  him  no  right  to 
interfere  between  the  shareholders  inter  se,  and  as  on  behalf 
of  one  section  of  shareholders  to  sue  another  section  of 
shareholders,  1.0.,  the  directors.  By  the  11  and  12  Vie^ 
cap.  xlv.,  sec.  29,  all  the  property  of  a  company  being 
wound-up  under  that  Act  is  vested  in  the  official  manager, 
and  by  the  same  Act,  sec.  50,  all  suits  which  might  have 
been  prosecuted  by  or  on  behalf  of  the  company  before 
being  wound-up  may  be  prosecuted  by  the  official  manager. 
But,  nevertheless,  in  JSme^t  v,  Weiss  (s),  it  was  held  in  tibe 
case  of  a  company  being  wound-up  under  that  Act  that  the 
official  manager  could  not  maintain  a  suit  against  the 
committee  of  management  of  the  company  to  make  them 
liable  for  funds  alleged  to  have  been  misapplied  by  them; 
and  in  The  Official  Manager  of  the  Qrand  Trunk  BaUwai 
Company  v.  Brodie  (t)  a  doubt  is  expressed  whether  such  a 
suit  could  be  sustained. 


The  biU  alleges  a  prior  sequestration  against  the 
company,  and  under  that  all  the  estate  and  effects  of 
the  company  was  vested  in  the  sequestrators;  and  the 
present  Plaintiff  took  nothing  under  the  winding-up 
order,  and  therefore  has  no  interest  to  maintain  this  suit 
All  choses  in  action  pass  to  sequestrators :  WUson  v, 
Metcalf  (v).  The  subsequent  winding-up  order  did  not 
divest  the  estate  from  the  sequestrators,  for  3!\tth4im  v. 
FarheT  (w)  shews  that  a  discharge  under  insolvency  will 
not  defeat  a  sequestration.  The  sequestrators,  therefore, 
if  anybody,  are  the  persons  entitled  to  institute  this  suit. 
At  all  events,  they  and  Seal  should  be  parties  in  order  to 
litigate  the  question ;  and  the  Court  will  not  decide  agahist 
their  rights  in  their  absence. 


(s)    2  Dr.  &  S.,  &61 ;  82  L.  J. 
Chy.,  113. 
(i)    9  Hare,  823. 


(c)    IBeav.,  270. 
W    1 


Sm.  &  a.,  606. 
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The  Plaintiff  has  no  right  to  any  relief  as  to  the 
dividends  alleged  to  have  been  wrongly  paid.  So 
&r  as  the  shareholders  are  concerned  no  case  is 
made  for  the  repayment  by  the  directors  of  dividends 
already  paid  to  the  shareholders ;  and  so  far  as  the 
Plaintiff  represents  the  creditors,  it  does  not  appear  but 
that  there  may  be  uncalled  capital  more  than  sufficient 
to  pay  ail  the  debts,  and  which  the  Plaintiff  could 
recover  from  the  shareholders.  The  improper  payment 
of  dividends  is  not  a  ground  for  the  institution  of 
sach  a  suit  as  the  present  by  the  official  agent : 
Turqwmd  v.  Marshall  {x).  At  all  events,  the  directors 
are  entitled  to  have  the  shareholders  to  whom  the 
dividends  have  been  paid  made  parties  to  the  suit,  in  order 
that  they  may  get  contribution  from  them  of  the  amount 
of  dividends  received  by  them :  Lwnd  v,  Blanshard  (j/), 
Williams  v,  Fage  (z). 


1869. 


Argument, 


The  Plaintiff  seeks  by  his  bill  an  account  of  gold 
removed  from  land  alienated  from  the  Crown.  This  is 
the  property  of  the  Crown,  and  the  Attorney-General 
is  therefore  a  necessary  party :   Millar  v.  Wildish  (a), 

Mr.  J,  W.  Stephen  and  Mr.  Hohrayd  for  the  bill.  In 
those  cases  where  it  has  been  held  that  the  official  liqui- 
dator could  not  sue  as  representing  the  company  being 
woimd  up,  the  company  was  unincorporated,  and  it  was 
held  that  the  official  liquidator  could  not  sue  as  represent- 
ing some  of  the  shareholders  against  the  others.  But  this 
company  was  incorporated,  and  might  as  a  company  have 
maintained  a  suit  against  the  directors  to  make  them 
aoooont  for  their  misfeasances ;  and  by  the  Act  No.  324, 
sec.  6,  the  official  agent  has  "  the  like  remedy  to  recover 
''the  estate  and  effects  of  the  company  in  his  own  name, 
**  as  the  company  might  have  had  if  such  order  '*  i,e,^  the 


Or)   L.  IL,  6  £q.,  112. 
(jr)  4  Hare,  9. 


(z\    24Beay.,  654. 

(a)    2  W.  &  W.,  Bq.,  46. 
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Reeyes 
o. 

Croyls. 


Argument. 


windiiig-up  order  "  had  not  been  made."    He  is  there&re 
entitled  to  maintain  this  suit  in  his  own  name. 

The  sequestration  order  had  not  the  effect  of  vesting  the 
estate  of  the  company  in  the  sequestrators ;  and  any  part 
of  the  estate  not  actually  in  the  possession  of  the  seques- 
trators passed  to  the  Plaintiff.  In  Tatham  v,  Farker 
the  sequestrator  was  actually  in  possession.  Here  it 
is  alleged  that  the  sequestrators  never  obtained  posses- 
sion of  anything.  Besides  which  all  the  proceedings 
in  the  sequestration  were  stayed  by  the  winding-up 
order,  by  virtue  of  No.  824,  sec.  6,  which  enacts  thai 
when  any  order  for  winding-up  a  company  is  made,  all 
actions,  suits,  and  proceedings  then  pending  against  such 
company  shall  be  stayed,  and  further  execution  of  any 
judgment  or  decree  thereupon  obtained  against  such 
company  shall  be  stayed. 

The  objection  that  the  shareholders  are  necessary 
parties  is  not  so  much  an  objection  for  want  of  parties, 
as  for  want  of  equity.  It  would  be  impossible  to  make 
them  all  parties,  and  it  would  be  a  practical  denial  of 
the  Plaintiff's  equity  to  require  them  to  be  made 
parties.  [Moleswarthy  J. — If  any  part  of  the  relief  sought 
cannot  be  obtained  in  the  absence  of  any  parties,  that 
is  a  good  objection  for  want  of  parties.  It  may  amount 
to  this,  that  you  cannot  get  that  relief,  but  must  amend 
your  bill  by  striking  out  the  prayer  for  it.]  In  JBwnu 
V,  Chventry  (5),  directors  were  made  responsible  for 
dividends  improperly  paid,  and  the  shareholders  were  not 
made  parties  to  the  suit.  There  the  decree  was  made 
without  prejudice,  which  may  be  done  in  this  case  if  desired. 
In  a  creditors  suit  against  executors  alleging  the  improper 
payment  of  legacies  before  payment  of  debts,  the  Defen- 
dants cannot  require  the  legatees  who  have  been  paid,  to  be 
made  parties. 

{h)    8  De  G.  M.  &  G.,  835. 
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The  Attomey-G-eneral  is  not  a  necessarj  parly,  for 
this  IB  only  a  suit  between  the  parties  who  have  rightly 
or  wrongly  removed  the  gold,  inter  te  for  an  account 
of  that  gold.  The  Defendants  are  liable  as  trustees 
of  that  gold  and  cannot  set  up  Sijus  tertium.  The  only  cases 
where  the  Attorney- General  has  been  held  a  necessary 
party  have  been  in  cases  of  trespass.' 


Mr.  Bwmy  in  reply. 


Our.  adv.  vult. 


1869. 


ArffumeiU, 


Mb.  Justice  Molesworth: — 

This  suit  is  by  the  official  agent  of  the  district  of  BaUarat, 
against  the  directors  of  the  Webster-street  Freehold  Q-old 
Mining  Company,  which  was  incorporated,  and  afterwards 
ordered  to  be  wound-up,  under  the  Act  228. 

The  bill  attributes  rarious  acts  of  misconduct,  the  Defen- 
dants receiving  more  fiinds  than  they  accounted  for,  refusing 
to  account  with  the  Plaintiff,  having  destroyed  their  account- 
books  to  conceal  their  contents,  having  caused  losses  by 
various  misconduct  to  others,  and  mismanagement.  It  seeks 
accounts,  declaration,  and  enforcement  of  liability. 


June  22. 
Judgment. 


The  Defendants  have  demurred  on  various  grounds — first, 
for  want  of  equity;  and  secondly,  that  the  Plaintiff,  as  official 
agent,  is  not  entitled  to  institute  this  suit.  By  the  Act 
No.  228,  sec.  27,  the  official  agent  has  power  to  collect  all 
debts  owing  to  the  company,  and  by  No.  324,  sec.  6,  all  the 
estate  and  effects  of  the  company  are  vested  in  him,  to  be 
disposed  of  according  to  law,  and  he  has  the  like  remedy  to 
recover  the  estate  and  effects  of  the  company  in  his  own 
name  as  the  company  might  have  had  if  such  order  of 
winding-up  had  not  been  made.  The  company  clearly  had 
a  right  to  recover  property  in  the  hands  of  its  directors  as 
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trusteea  or  agente  for  it,  and  the  complexity  of  tlie  Mcounti 
and  BuppresBioQ  of  the  accoimt-bootB  would  hare  entitled 
it  to  resort  to  a  Court  of  Equity.  The  official  agent  ii 
placed  by  Ko.  324  in  its  position,  and  may  sue  aa  Tar 
himself,  not  eaying  in  terms  that  he  sues  on  behalf  of  the 
company:  WilUamg  v.  Page,  Tarquand  v.  MarthaU.  Hie 
difficulty  which  occuired  in  that  case  as  to  part  of  flia 
relief,  and  in  Sntetl  v.  Weitt  to  the  whole  of  the  rdirfi 
namely,  that  the  official  agent  could  sue  only  where  the 
company  could  have  sued,  and  a  partnership  could  not  ane 
its  individual  members,  rested  upon  the  respective  cont- 
panies  in  those  cases  not  being  incorporated.  The  Acta 
would  operate  aa  an  estinguiahment  of  clear  lawAil  liabilitiei 
if  an  official  agent  could  not  sue.  No.  821,  sec.  6,  giving 
the  official  agent  like  relief  aa  the  company,  must  of  coune 
include  relief  in  all  Courts  where  the  company  might  have 
sought  it. 

The  third  ground  of  demurrer  ia  baaed  upon  atatements 
in  this  biU,  that  Mr.  Seal  had  sued  the  company  in  thi« 
Court,  obtained  an  interlocutory  injunction  agunst  a 
nuisance  caused  by  it,  which  waa  violated,  and  thereupon 
Seal  obtained  a  sequestration  against  the  property  of  the 
company  for  contempt ;  but  that  the  property  of  the  com- 
pany having  been  made  away  with  by  the  Defendants,  the 
Bequestrators  were  unable  to  take  possession  of  anything. 
The  ground  of  demurrer  ia  that  all  the  property  of  the 
company  was  devested.  A  sequestration  haa  no  such  effect; 
it  imposes  a  liability  on  the  property  of  the  person  or  com> 
pany  gainst  whom  it  issues,  but  leaves  the  r^ht  of  property 
Bubject  to  that  liability  untouched. 


The  fourth  ground  of  demurrer  is  that  Seal  and  hii 
aequeatratore  have  not  been  made  parties.  I  have  not  been 
referred  to  any  authority  for  the  necessity  or  propriety  of 
innlriTig  B  creditor  who  haa  obtained  sequestration,  or 
the    sequestrators,  parties  to  suits  against  the  personi 
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affected  hj  the  seqaestration,  even  where  the  sequestrators 
are  in  posaession.  Courts  of  Equity  do  not  permit  the 
possession  of  sequestrators  to  be  disturbed  without  leaye, 
and  hare  assumed  a  jurisdiction  as  to  granting  that  leaye, 
inTestigating  the  rights  of  the  person  seeking  it,  whether 
thej  are  fifurlj  superior  to  those  of  the  sequestrating 
creditor.  Here  the  sequestrators  are  in  possession  of 
nothing,  seeking  nothing — ^in  fact,  I  think,  as  between  the 
Plaintiff,  and  S&al  and  his  sequestrators,  that  the  sequestra- 
tion is  stopped  by  the  earlier  part  of  the  same  section,  6, 
of  No.  324. 


1869. 


JfidffmmU. 


The  fifth  ground  of  demurrer  has  reference  to  parts  of 
the  bill  about  improper  payments  of  dividends.  The  bill 
states  that  by  the  company's  deed  dividends  should  be 
declared  out  of  the  profits  only,  and  not  out  of  the  capital 
of  the  company,  nor  out  of  any  advance  or  overdraft.  That 
the  defendants  declared  and  paid  dividends  to  the  share- 
holders when  the  company's  bank  account  was  overdrawn, 
not  out  of  profits,  but  out  of  money  borrowed  from  the 
bank  in  the  name  of  the  company  for  the  purpose ;  and  it 
prays  an  account  of  such  dividends,  and  repayment  of  them 
by  the  Defendants  to  the  Plaintiff.  This  bill  says  nothing 
as  to  the  prospects  of  solvency  of  this  company — whether 
its  other  assets  will  fully  pay  its  debts,  whether  moneys 
leviable  under  the  clear  liabilities  of  the  shareholders  to 
calls  within  the  limited  liability,  will  do  so.  I  could  imagine 
cases  in  which  dividends  were  intended  to  be  applied  to  pay 
calls,  so  as  to  give  a  fictitious  appearance  of  capital  being 
paid  up,  against  which  creditors  might  have  redress  through 
an  official  agent,  'thh  fraud  of  false  credit  produced  by 
fictitious  dividends  is  upon  individuals  dealing  in  shares, 
not  upon  the  company  itself,  so  that  the  official  agent  could 
not  sue  for  it :  Turquand  v,  Marshall.  But  I  cannot  see, 
generally,  how  either  a  company  or  its  shareholders  are 
legally  injured  by  an  improper  declaration  of  a  dividend, 
and  I  would  be  disposed  to  hold  this  bill  demurrable  for 
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Judgmani, 


want  of  equity  as  to  tliat  part  of  it.  But  the  fifth  ground 
of  demurrer  is  for  want  of  parties,  the  several  shareholders 
of  the  company,  or,  at  all  events,  such  of  them  as  received 
dividends.  I  have  been  referred  to  Lund  v,  BloMhard, 
JSvans  V.  Coventry,  and  Williams  v,  Page,  as  to  the  right 
of  directors  having  improperly  made  payments,  to  hare 
as  Co-defendants  the  persons  to  whom  the  payments  were 
made.  I  find  it  hard  to  apply  such  reasoning  to  a  cue 
where  I  see  no  reason  to  charge  the  directors ;  but  say  that 
if,  in  any  aspect,  the  directors  are  liable  as  to  dividendB,  the 
bill  presents  no  grounds  for  saying  that  they  should  be  left 
to  bear  that  liability  as  primarily  theirs.  I  therefore  allow 
the  demurrer  on  that  ground. 


The  sixth  ground  of  demurrer  is  that  it  appears  by  the 
bill  that  the  mining  operations  of  the  company  were  on 
private  property ;  therefore  the  gold,  of  which  an  account 
is  sought,  is  Crown  property;  therefore  the  Attomey- 
G^eral  should  be  a  party.  In  Millar  v,  WUdish  I  hftd 
to  consider  the  question  whether  an  owner  of  private  pro- 
perty, if  entitled  to  an  account  of  gold  taken  by  trespassers 
from  it,  should  make  the  Attorney-General  a  defendant, 
and  I  left  it  undecided;  but  in  the  present  case,  the  company 
is  formed  and  carries  on  operations — ^mining  under  private 
property — ^that  is  the  common  object  of  shareholders  and 
directors ;  and  I  do  not  think,  as  to  enforcing  liabilities 
between  themselves,  either  should  be  embarrassed  by  the 
fact  that  both  are  liable  to  be  treated  as  trespassers  by  the 
Crown.  No  one  ever  heard,  in  a  suit  as  to  the  profits  of 
land  by  persons  who  have  dealt  about  it  as  theirs,  that  the 
suit  is  defective  for  want  of  parties,  n&mely,  persons  who 
having  title  to  the  land  paramount  to  the  litigating  partiea, 
remain  quiescent,  and  might  possibly  make  them  both  liable 
as  trespassers. 


I  allow  the  demurrer  for  want  of  parties  upon  the  fif%h 
ground  only.     I  overrule  the  demurrer  upon  all  other 


CASES  IN  EQXJITY. 


315 


groimdB.  I  give  leave  to  the  Flamtiff  to  amend  his  bill 
within  a  fortnight,  either  by  striking  out  the  statement  and 
piajer  of  relief  as  to  dividends,  or  by  adding  parties,  with 
statements  to  show  them  fit.  I  leave  the  parties  to  abide 
their  own  coets  of  demurrer. 


1869. 


From  this  judgment  the  Plaintiff  appealed  to  the  full 
court  (e), 

Mr.  J.  W.  Stephen  and  Mr.  Solroyd,  for  the  Appellant, 
dted  in  addition  to  the  cases  cited  below,  Mare  v, 
Malaehi  (d^,  Tarquand  v.  ManhM^  on  appeal  (0), 
MeDougall  v.  Jereey  Hotel  Company  Limited  (/*),  and 
Femtell  v.   Defell   (y). 

Hr.  Bunny  and  Mr.  Webb  for  the  Bespondents,  cited, 
besides  the  cases  cited  below,  In  re  The  Exeter  Sf  Orediton 
Baikoay  Company  {h),  In  re  The  Oork  ^  Touyhal  RaH- 
w^  Company  (J),  Bailey  v.  Birkenhead,  ^0.,  Railway  Com- 
pony  (k)f  and  Stringer' e  Case  (J). 

Cur,  ado,  vult 


iS^^.  18, 21, 22 


The  Chib7  Justiob: — 

Demurrer  to  a  bill  against  directors  of  a  mining 
company  on  several  grounds,  all  of  which  were  over-ruled 
except  one;  that  the  shareholders  to  whom  certain  divi- 
ilends,  or  so  called  dividends,  had  been  paid  by  the  directors 
out  of  money  improperly  borrowed  by  them  on  the  credit 
of  the  company  were  necessary  parties  to  the  suit.  [His 
Honor  stated  the  substance  of  the  bill,  as  above  set  out, 
and  proceeded: — "]   The  company  is  now  virtually  insolvent. 


(e)    Coram,     Stawell,    C.    J., 
Barry,  J.,  and  Williams,  J. 
(d)   1  MyL  &  Cr.,  575, 
(«)    L.  R.,  4  Chy.  App.,  376 
(/)  2H.  &M.,  528. 


(^)  4  De  G.  M.  &  a.,  372. 

(A)  5  Ry.  Cas.,  215. 

(;•)  4W.  N.,  142. 

(k)  12  Beay.,  433. 

(Q  L.  R.,  4  Chy.,  App.,  487. 


Oetober  4. 

Judgment  on 
Appeal. 
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1809.  is  being  wound-up,  and  the  official  agent  by  tliifl  Wll 
RsvTEs  against  the  directors  treats  them  na  wrong-doen,  as 
Crotlb        having  been  guilty  of  a  breach  of  trust,  and  seeks  tiwt, 

amongst  other  things,  they  may  repay  these  monies  wliich 

Appeal!^  under  the  name  of  dividends,  they  have  paid  from  eums 
borrowed  from  the  bank  in  the  name  of  the  company.  The 
decision  that  the  shareholders  are  necessary  parties,  neces- 
sarily implies  that  if  all  were  made  parties,  the  official  agent 
would  be  enabled  to  recover  these  dividends  either  from  the 
directors  or  the  shareholders,  or  from  both ;  because  it 
would  be  quite  unnecessary  to  subject  the  Plaintiff  to  the 
enormous  delay  of  bringing  the  shareholders  before  tbe 
Court,  merely  that  the  biU  should  be  dismissed  as  agabuit 
them.  Unless  the  Court  was  clearly  of  opinion  that  this 
equity  could  be  enforced,  it  would  be  incumbent  not  to 
convey  an  opinion  inferentially  that  it  could,  provided 
certain  absent  persons  were  made  parties.  We  do  not 
think,  however,  that  in  holding  the  shareholders  aie  not 
necessary  parties  we  are  called  on  to  express  any  opinion 
that  this  alleged  equity  could  be  enforced.  It  is  only 
one  of  several,  and  the  Court  cannot  on  demurrer,  strike 
out  any  portion  of  the  biU.  Although  in  holding  that 
these  shareholders  ought  to  be  before  the  Court,  we 
should  inferentially  express  our  opinion  that  if  they 
were,  this  particular  equity  could  be  enforced ;  it  by 
no  means  follows  that  in  saying  they  are  not  necessaiy 
parties,  we  say  that  the  equity  can  be  enforced.  We 
desire  to  avoid  expressing  any  opinion  upon  the  case, 
further  than  that  we  have  no  hesitation  in  saying  that 
if  this  equity  cannot  be  enforced  against  the  directors 
without  the  shareholders  being  parties,  neither  can  it  be 
enforced  with  them  as  parties.  We  think  the  share- 
holders are  not  necessary  parties,  and  that  the  demuirer, 
as  regards  that  point  also,  ought  to  have  been  over-roled, 
and  the  Defendants  called  upon  to  answer  the  bill.  What 
effect  the  answer  or  the  evidence  may  have  is  another 
matter. 


App€al, 
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It  was  urged,  however,  in  tlie  nature  of  a  cross  appeal,         ^^9* 
that  the  present  Plaintiff  was  not  the  proper  person  to  sue,       Rbxtxs 
and  that  even  if  he  was,  the  sequestration  preyented  his       ^^' 

raing.      We  think  the  Act  itself   determines  the  first         

point.  It  enacts  that  the  "  estate  and  effects "  shall  vest  '^*j^^.^ 
in  the  o£Bcial  agent,  and  we  think  those  words  are  sufiS.- 
de&tlj  large  to  enable  him  to  bring  this  suit.  He  is 
bringing  the  suit  for  various  claims,  some  of  them  un- 
questionably within  that  enactment;  and  it  is  not  neces- 
saiy  for  us  to  determine  now  that  all  of  them  are.  As 
regards  some,  the  Plaintiff  may  find  himself  embarrassed 
in  sustaining  his  equity  ;  but  we  have  no  hesitation  in 
saying  that  as  regards  others,  they  fall  within  the  words 
**  estate  and  effects,*'  which  vested  in  him,  and  as  to 
those,  he  can  maintain  this  suit. 

It  was  urged  lastly  that  the  sequestration  was  a  bar  to 
the  suit ;  that  the  "  estate  and  effects  *'  said  to  have  vested 
in  the  official  agent  had  already  previously  vested  in  the 
sequestrators,  as  they  can  recover  choses  in  action.  But 
we  think  the  case  of  Pa^fne  v.  Drew  {m)  determines  this 
point.  There  a  sequestration  had  been  obtained.  The 
lequestratorB  for  some  reason  had,  as  in  this  case,  slum- 
bered. A  writ  of  ^.  fa,  was  issued,  and  returned  by  the 
sheriff  nulla  bona.  But  it  was  held  that  such  a  return 
was  no  answer ;  there  may  have  been  goods  belonging  to 
the  Defendant  not  in  the  possession  of  the  sequestrators, 
and  those  goods  ought  to  have  been  seized  by  the  sheriff. 
In  other  words,  the  sequestrators,  by  their  laches,  may 
enable  persons  in  whom  the  estate  and  effects  of  the 
Defendants  may  have  subsequently  become  vested,  to 
recover  goods  or  choses  in  action,  which  the  seques- 
trators, if  they  had  been  more  on  the  alert,  might  them* 
selves  have  recovered.  In  that  case  all  the  authorities 
were  reviewed,  and  it  was  held  that  the  sequestration  by  no 
means  decided  whether  there  were  any  goods  or  not. 

(m)    4  East,  628. 
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^^^-  ^  We  think,  therefore,  the  appeal  Bhould  be  allowed ;  the 

costs  follow  as  of  course.  "We  over-rule  the  demurrer 
with  costs,  and  give  six  weeks'  time  to  answer.  The 
deposit  to  be  returned. 


Judgment  on 
Appeal, 


Mb.  Jttsticx  Babby: — 

I  concur  in  the  views  expressed  by  His  Honor  the  Chief 
Justice,  and  in  so  doing  leave  the  ultimate  determination 
of  the  subject  in  contest  completely  open.  The  bill  com- 
plains of  a  breach  of  duty  on  the  part  of  the  directors, 
and  the  Plaintiff  seeks  to  pursue  his  remedy  against  them; 
but  he  does  not  charge  fraud  against  the  shareholders  as 
well  as  the  directors.  The  shareholders  may  have  been 
perfectly  innocent,  and  absolutely  ignorant  of  the  mode  bj 
which  the  directors  obtained  the  funds  to  pay  these  divi- 
dends ;  and  the  only  object  of  making  them  parties  would 
be  to  give  the  directors  an  opportunity  of  getting  back  from 
them  the  monies  which  the  directors,  it  is  said,  improperly 
paid  to  the  shareholders,  that  is  to  get  the  benefit  of  a  cross 
suit.  But  the  Plaintiff  does  not  seek  a  restitution  in  specie 
of  this  money.  The  case  would  be  otherwise  if  it  were 
a  chattel,  or  debentures,  or  bonds,  and  the  Plaintiff  charged 
collusion  between  the  shareholders  and  the  directors,  and 
sought  to  obtain  restitution  of  the  chattel  in  specie.  But 
I  conceive  it  would  be  unnecessary  to  join  them  here. 

With  respect  to  the  sequestration,  the.  bill  properly 
mentions  it  as  a  fact,  but  it  shews  that  the  sequestration 
never  attached  to  this  property,  because  by  the  alleged 
fraudulent  act  of  the  directors,  the  property  was  dissipated 
and  disposed  of  before  the  sequestration  could  attach  to  it. 

There  is  another  objection  by  the  demurrer  as  to  the 
necessity  of  making  the  Attorney-Qeneral  a  party.  This 
question  has  arisen  in  two  or  three  cases  cited  at  the  bar. 
It  strikes  me  the  present  case  is  totally  different  fiiom 
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either  of  those  alluded  to.    In  a  case  of  alleged  trespass 

and  remoTal  of  gold,  the  Defendant  may  say  I  admit  I  was 

a  trespasser,  but  the  gold  belongs  not  to  you,  but  to  the 

Queen.     In  such  a  case  as  that  it  may  have  been  correctly 

held  that  the  Sovereign  must  be  represented  by  the  Attorney-    '^"^^**^*[^'* 

General.    But  this  case  is  an  alleged  misappropriation  of 

property  after  it  has  been  won  from  the  soil  and  converted 

into  money ;   it  is  a  breach  of  trust,  and  admitting  the 

propriety  of  the  decisions  in  the  cases  alluded  to,  the 

principle  laid  down  in  them  is  not  applicable  to  this  case. 

^Hierefore,  I  think,  on  this  point  the  demurrer  has  been 

properly  over-ruled,  and  that  there  was  no  occasion  to 

make  the  Attorney- General  a  party. 

Mb.  Jvstics  Williams  concurred. 


Js  Tm  Mattib  of  the  Will  op    ANNE    NEESON 

Oot.  7, 11. 

AimE   NEESON  made  her  will,  dated  17th  March,      R^o^d 

1869,  by  which  she  directed  her  trustees  to  convert  her  personal  estate 
'  .         .  was  given  np- 

personal  estate,  pay  debts,  and  divide  the  residue  into  seven  on  trust  for 

parts;  to  pay  four  parts  to  her  four  adult  children,  and  ^"""braefit^of 
the  other  three  to  her  three  infant  children  on  their  coming  three  infants, 
of  age,  and  in  the  meantime  to  invest  the  infants'  shares  to^be  ptdd 
and   apply    the    annual    income    to    their    support    and  them  on  their 
maintenance.      She  Revised  her  real  estate  upon  trust  to  majority,  and 

Bell  when  her  youngest  child  came  of  age,  and  to  divide  the  J^**  income  in 

•'         '^  •  "^  .  J  .1   ^'^^  mean  time 

proceeds  between  all  her  children  then  livmg,  and  until  applied  for 

sale  to  apply  the  whole  of  the  net  rents  in  maintaining  and  ^'Je.'^^E^h ' 

educating  the  children  under  age.      There  was  no  advance-  infant's  share 

ment  clause.     Probate  was  granted  15th  April,  1869.    The  JJ^y  amount^ 

testatrix  left  four  adult  and  three  infant   children  aged  to  about  £250, 

and  the  entire 
lettty  prodnced  a  rental  of  only  £1  a  week.  Application  for  libeity  to  pay  oat  of 
eorpat  a  sum  in  aid  of  maintenance,  and  a  premium  of  £50  as  an  apprentice  fee  with 
coe  of  the  infimts,  refused. 

W.  a'b.  *  W.     VOL.  VI. EQ.  T 
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1869. 

In  re 
NEKSoy. 
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eighteen,  sizteen,  and  fourteen,  who  were  then  unable  to 
maintain  themselves.  The  real  estate  was  let  for  about 
£1  per  week,  but  the  rents  afforded  precarious  and  in- 
sufficient provision  for  the  infants*  maintenance.  The 
personalty  was  of  the  value  of  £1,800,  or  thereabouts 

It  was  proposed,  in  accordance  with  the  wishes  of  the 
family  and  of  the  acting  trustee,  to  apprentice  the  in&nt 
son  aged  fourteen,  to  an  engineer,  for  which  a  premium  of 
£50  was  required,  and  to  allow  fifteen  shillings  a  week 
for  the  maintenance  of  each  of  the  infants  in  addition  to 
the  rents  of  the  real  estate. 


Ar<jument. 


Mr.  Holroyd,  on  behalf  of  the  infants,  who  appeared  bj 
their  eldest  brother  as  next  friend,  moved  for  an  order 
authorising  the  proposed  expenditure  out  of  the  infants* 
shares  in  the  personalty,  and  referred  to  Ex  parte 
Chambers  (n),  Prince  v.  Hine  (o),  and  Barlow  r.  €^rawt  {p). 


Cur,  adv,  vrdt. 


October  11. 
Judgment. 


Mb.  Justice  Moleswokth: — 

This  is  an  application  for  liberty  to  the  acting  executor 
to  make  an  advance  of  £50  to  an  infant  son  of  the 
testatrix,  wherewith  to  have  him  apprenticed  to  a  trade ; 
and  for  all  the  children  to  have  advances  made  out  of  the 
corpus  of  the  property  for  the  purpose  of  maintenance. 

I  may  say  generally,  that  when  people  make  their  wills 
and  are  aware  of  the  circumstances  of  their  children,  tbej 
are  far  better  judges  than  I  can  possibly  be  of  the  prob- 
abilities of  their  children  finding  support  from  their  own 
exertions  or  otherwise ;  and  I  have  very  little  disposition 

(n)    1  R.  &  M.,  577.  (p)    1  Vera.,  255. 

(o)    26Beav.,  634. 
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to  interfere  with  the  provisions  of  any  will  in  a  matter  of 
this  kind.  Those  provisions  may  be  wise  or  the  reverse, 
bat  I  am  not  at  all  disposed  to  introduce  a  system  by 
which  this  Court  should  say  that  a  testator  ought  to  have 
done  something  more  for  the  maintenance  of  his  children 
than  he  has  done.  There  is  one  authority  which  has  a 
considerable  resemblance  to  the  present  case — -Ea?  parte 
Ohamhers — decided  by  Lord  Lyndhurst,  but  it  does  not 
seem  to  have  been  followed  in  subsequent  and  more  modern 
cases  There,  there  was  an  express  provision  for  advance- 
ment, so  that  the  will  did  not  regard  the  corpus  of  the 
property  there  with  the  same  sanctity  as  the  present  will 
appears  to  do.  What  the  Court  actually  did  in  that  case 
was  to  give  liberty  to  the  executors  to  apply  the  sum  of 
£25  on  account  of  the  son,  and  £20  on  account  of  each  of 
the  daughters  towards  their  "  maintenance,  education,  and 
advancement  in  the  world,"  the  will  itself  authorising  an 
^*  advancement."  I  do  not  in  this  case,  think  I  should  be 
warranted  in  making  the  order  sought. 
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In  re 
Nbesoit. 


Judgment. 


As  to  the  boy,  there  is  an  application  which  would  be 
entitled  to  more  serious  consideration,  viz.,  for  an  advance- 
ment of  £50  to  apprentice  him  to  the  particular  trade  of 
an  engineer.  That  business  is  a  trade  in  which  an 
apprentice  fee  is  ordinarily  demanded,  but  I  am  not  to 
suppose  that  in  all  trades  such  a  fee  is  required  ;  and  I  do 
not  see  why  in  this  particular  boy's  case  the  direction  of 
his  mother's  will  is  to  be  departed  from  in  order  to  confer 
this  supposed  advantage  on  him.  On  the  whole  it  is  an 
application  which  I  do  not  feel  myself  warranted  in 
granting. 

Motion  refmed. 


x% 
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1869. 
October  18. 


WAKEFIELD    v.    PARKER. 


L 


The  inciden-  XJAND  baYing  a  frontage  to  Caroline-Btreet,  Soq& 
decree  upon  Yaira,  waa  Bubdiyided  into  small  allotments,  one  hundred 
other  property  feet  deep,  and  tbirty  feet  wide,  bounded  at  tbe  rear  by  a 
cessful  liti-  private  road  or  rigbt-of-way  fourteen  feet  wide,  rumung 
gant,  not  parallel  witb  Caroline- street  into  Sbipley-street,  a  street  at 
affected  by  the  rigbt  angles  witb  Caroline-street.  Parker  was  tbe  owner 
'c^nsiSISiln^  of  1^*8  13,  14,  15,  16,  18,  19,  20,  and  21,  and  Mrs.  Wake- 
order  to  make  jleld  of  lot  17  subject  to  a  mortgage  by  ber.  Tbe  private 
able  ammmt  ^oad  into  Sbipley-street,  divided  all  tbese  lots  from  otber 

to  entitle  him    ]j^jj^  belonging  to  Parker  of  considerable  ralue,  and  in 
to  appeal  to  o     o 

the  Privy  October,  1863,  by  deed  between  Mrs.  Wakefield  and  Parker 

Council.  g|jg  gj^yg  ^p  ]j^j.  right-of-way  over  tbe  road  at  tbe  rear  of 

Parker's  lots  in  consideration  of  bis  giving  up  his  rigbt-of- 
way  over  tbe  road  at  tbe  rear  of  ber  lot,  in  order  tbat  each 
might  occupy  tbe  land  over  which  the  rigbt-of-way  was 
extinguished.  At  the  same  time  Parker  agreed  to  sell  to 
Mrs.  Wakefield  lot  16  for  tbe  sum  of  £100  ;  she  agreeing 
to  give  a  rigbt-of-way  twelve  feet  wide  out  of  lot  16,  to  the 
owners  and  occupiers  of  lot  17.  Lot  17  was  afterwards 
sold  by  Mrs.   Wakefield's  mortgagee. 

Differences  having  arisen  between  Mrs.  Wakefield  and 
Parker  as  to  the  depth  of  the  rigbt-of-way  to  be  reserved 
out  of  lot  16,  she  filed  a  bill  for  specific  performance  of  the 
agreement  offering  to  grant  a  rigbt-of-way  sixty  feet  deep. 
Parker's  answer  insisted  tbat  tbe  rigbt-of-way  should  be 
100  feet  deep,  tbe  whole  depth  of  the  allotment.  By  the 
decree  of  Mr.  Justice  Molesworth,  dated  29th  June,  1869,  he 
declared  that  tbe  right-of-way  should  be  100  feet.  On 
appeal  by  the  Plaintiff,  tbe  full  Court  declared  that  the 
right-of-way  should  be  to  a  "point  affording  tbe  most  direct 
access  to  lot  17,  round  tbe  north-west  angle  of  the  building 
erected  on  such  lot  at  the  date  of  tbe  agreement  (which 
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would  be  about  sixtj  feet  from  Caroline-Btreet)  ;  the  costs 
of  the  suit  and  appeal  to  be  paid  bj  tbe  Defendant. 

The  Defendant  now  moved  for  leave  to  appeal  to  the  Privy 
Comicil,  under  the  Orders  in  Council.  His  affidavit  con- 
tained the  following  statement  as  to  the  value  of  the  proper- 
ty involved  : — "The  owner  of  lot  17  has  required  me  to  give 
him  a  right-of-way  over  a  strip  of  land  twelve  feet  wide  on 
lot  16,  running  along  the  entire  boundary  between  the  said 
lots  16  and  17,  which  I  am  unable  to  do  in  consequence  of  the 
said  judgment  in  the  matter  of  the  appeal;  and  he  threatens 
and  intends,  unless  the  demand  be  complied  with  to  re-open 
the  righta-of-way  which  he  is  entitled  to  use,  which  lead  to 
and  across  the  rear  of  lot  17  from  Shipley-street,  and  which 
said  rights-of-way  have  been  closed  by  arrangement  between 
me  and  the  Plaintiff,  as  proved  in  the  suit.  The  re-opening 
of  the  said  last  mentioned  rights  of  way  would  necessarily 
have  the  effect  of  depreciating  and  injuring  my  property 
in  the  vicinity  of  the  said  lots  16  and  17,  to  an 'extent 
exceeding  £500."  The  Plaintiff  filed  an  affidavit  in  reply, 
containing  the  following  statement : — "  The  subject  matter 
of  litigation  in  this  cause  is  not  worth  the  sum  of  £500, 
and  I  say  that  I  am  ready  and  willing  to  sell  all  my 
interest  under  the  contract  in  the  pleadings  mentioned,  to 
the  Defendant  for  the  sum  of  £300." 


1869. 
Waxsfibld 

V. 

Pabilbb. 


Statement* 


Mr.  Holroyd  for  the  motion.  The  judgment  affects 
property  of  the  value  of  £500,  although  the  property  which 
the  Plaintiff  seeks  by  the  suit,  is  admittedly  of  less  value. 
The  right-of-way  which  she  refuses  to  give  up  is  of  that 
value  to  the  Defendant,  on  account  of  the  injury  he  will 
BQBtain  if  he  does  not  get  it.  [MoleMworih,  J. — Have 
yon  any  right  to  consider  the  value  to  him  irrespec- 
tive of  actual  value  in  bringing  the  case  within  the  Orders 
in  Council  ?  ]  Ex  parte  Bo\fe  and  Bailey  {g)  shews  that 
the  Defendant  has  a  right  to  do  so.    The  measure  of  loss 

(j)    2  W.  &  W.,  I.E.M.,  51. 
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1869. 
Wakbfield 

V, 

Pabkeb. 
Arffument^ 


to  either  party  is  the  test  of  value.  The  Plaintiflf  here  ii 
under  no  obligation  to  sell,  and  it  is  no  answer  to  say  that 
she  is  willing  to  relieve  the  Defendant  from  the  loss 
occasioned  by  the  decree  by  selling  him  something  for  less 
than  £500.  The  question  is:  does  the  decree  injure  his 
property  to  that  extent,  and  it  is  not  denied  that  it  does. 


Mr.  J.  W,  Stephen,  contra.  The  language  of  the  Orders 
in  Council,  though  far  from  clear,  cannot  be  constraed  to 
include  any  claim  affecting  property  of  the  value  of  £500, 
unless  the  claim  or  right  itself  is  of  that  value.  The 
question  raised  in  the  suit  is  as  to  the  extent  of  an  excep- 
tion from  property  which  is  not  worth  £500,  and  may  be 
bought  for  £300.  The  Defendant  at  the  bar  expressly 
disclaimed  making  any  claim  to  the  extended  right-of-way, 
on  the  ground  of  his  being  the  owner  of  adjacent  property, 
to  which  it  would  afford  access.  He  cannot  assert  the 
claim  now  for  the  purposes  of  an  appeal  to  the  Privy 
Council. 

Mr.  JSolroyd  in  reply.  Although  the  claim  was  not 
made  in  argument,  the  Court  has  on  appeal  in  effect 
decided  that  it  was  made  by  the  pleadings;  and  the 
Defendant  is  entitled  to  consider  it  as  having  been  made 
and  decided  against  him. 


Judgment. 


Mb.  Justice  Moleswobth. — Mrs.  Wakefield  filed  her 
bill,  conceding  that  she  had  to  give  a  right-of-way.  The 
dispute  was  as  to  length,  but  the  Defendant  introduced 
into  his  answer  another  claim,  from  which  he  withdrew  at 
the  hearing,  and  did  not  argue  it  before  the  court  below; 
60  on  appeal  I  cannot  deal  with  him  as  intending  to  raise 
a  clskim  thus  repudiated.  But  whether  that  claim  was 
raised  or  not,  as  the  case  now  stands,  there  is  nothing 
which  would  compel  the  owner  of  lot  17  to  be  content 
with  a  right-of-way  for  the  full  length  of  lot  16,  as  a 
substitute  for  the  rights  of  way  which  have  been  closed; 
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and  the  re-opening  of  which  would  cause  the  injury  said  to 
exceed  £600.  All  the  Defendant  can  say  is  that  if  he  got 
the  full  length,  it  would  be  a  better  inducement  to  the 
owner  of  17  to  accept  the  exchange.  I  am  invited  to  come 
to  the  conclusion  that  the  right-of-way  is  of  the  necessary 
value,  though  neither  the  servient  nor  the  dominant  tenement 
comes  up  to  it.  The  Defendant  says  it  is  of  special  value 
to  him,  however  trifling  to  another,  as  it  is  a  means  by 
which  he  can  buy  off  an  adverse  claim.  I  think,  however 
large  the  words  of  the  Orders  in  Council  may  be,  that  I 
camiot  give  them  this  far  strained  effect,  and  accept  this 
fiintastic  round-about  definition  of  value.  The  value  may 
be  altogether  fictitious,  because  to  him  it  has  an  extra- 
ordinary value.  If  he  had  laid  a  wager  of  £1,000  as 
to  the  decree  being  in  his  favour,  that  ought  not  to  be 
contemplated  as  an  element  of  value,  though  involved  in 
the  appeal.  In  ISUilfe  and  Baileifn  case  the  Court  acted  on 
the  view  of  reciprocity  of  rights  in  Plaintiff  and  Defendant. 
Apply  that  principle  here,  and  reverse  the  position  of  the 
parties,  could  Mrs.  Wakefield  be  heard  if  trying  to  avail 
herself  of  it,  and  working  round  this  view  of  value  in  her 
favor.  The  application  is  untenable,  and  must  be  refused, 
with  costs. 


1869. 
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J;!^  WARE  V.  WARE. 

Nov,  25,  27.        ., 

On  the  im-  -LJu  SUIT  was  instituted  for  the  administratioii  of  ilie 

pending  mar-  ^^  ^^^  personal  estate  of  an  intestate,   to  whicli  Us 

nage  of  a  '-  '  , 

ward  of  Court,  infant  children  were  Defendants.  The  proposed  marmge 
refeiritj?  it  to  ®^  ^^®  ^^  *^®  daughters,  and  articles  of  settlement,  had  been 
the  Master  to  approved  of  by  the  Master. '  Her  fortune  was  estimated  at 
whether  it  £12,000.  One  of  the  three  guardians  of  the  person,  with 
would  be  pro-  ^}iom  the  infant  was  residing,  stated  on  affidavit  th«t  she 

per  to  allow  ,  ° 

any,  and  what,  had  conferred  with  her  co-guardians,  and  that  they  were 
Mtet^''fo/thl  ^  °^  opinion  that,  having  regard  to  the  infant's  fortune, 
purchase  of  a  the  sum  of  £250  would  be  a  reasonable  and  proper  sum  to 
be  paid  to  them  for  the  purpose  of  purchasing  the  neces- 
sary trousseau  for  the  infant  on  her  marriage.     The  in&nt 
had  a  liberal  allowance  for  maintenance. 

Mr.  J,  W,  Stephen,  for  the  guardians,  moved  upon 
notice  to  the  infant  and  to  the  intended  husband,  that  the 
sum  of  £250  might  be  paid  by  the  receiver  in  the  suit  or 
by  the  Master  out  of  funds  in  Court,  to  the  guardians  of 
the  infant's  person,  to  be  applied  by  them  in  the  neoesBaiy 
purchases.     He  referred  to  Fride  v,  JFooks  (r). 

Our.  adv.  vuU. 


November  27.   Mb.  JUSTICE  MoLESWOBTH : — 

I  have  not  found  any  direct  authority  for  an  application 
of  this  kind,  but  I  think  it  may  be  granted.  On  consider- 
ation, I  feel  that  the  Court  should  follow  the  ordinszy 
usages  of  the  class  of  society  to  which  its  wards  belong, 
and  may  allow  them  the  same  reasonable  indulgence  of 

(r)    2Beay.,480. 


OASES  IN  EQUITY. 


827 


feminine  yanily,  on  the  occaaion  of  their  marriage,  as 
parents  would  allow  their  daughters  under  similar  drcum- 
Btances: — 


"Refer  to  Master  to  enquire  and  report  whether  it  is  proper  to 
"allow  any,  and  what  sam  not  exceeding  £250  for  tronssean;  and 
Master  to  be  at  liberty  to  pay  to  guardians  what  he  shall  so  approve 
to  be  by  them  applied.' 


« 


» 


1869. 


Judgment, 


HONEY  i>.  BUCKNALL. 


T 


Deoemberl. 


jurisdiction. 


HIS  suit,  by  a  single  Plaintiff  against  a  number  of  co-    tTpon  a  cause 

Defendants,  now  came  on  for  taking  evidence.   Some  of  the  for  uking  evi- 

Defendants  appeared,  others  did  not.    There  was  no  aUega-  dence,  some 

tion  in  the  bill,  that  any  of  the  Defendants  were  out  of  the  Defendants 

appeared, 

Seld,  that 
the  Defend- 
Mr.  Forster  and  Mr.  Webb,  for  some  of  the  Defendants  ants  who 

anneai'ed 

who  had  answered,  objected  that  before  the  case  could  be  could  not  then 

proceeded  with  the  Plaintiff  must  shew  that  all  the  Defend-  require  proof 
'^  .  of  the  bill,  or 

ants  who  did  not  now  appear  had  either  been  served  with  notice  of  the 

notice  of  the  suit  having  been  set  down  for  taking  evidence,  J^ttMg  down^^ 
or  else  had  been  served  with  the  bill,  and  left  the  suit  un-  dence  having 
defended.     By  the  Supreme  Court  Bulee,  cap.  vi.,  r.  14,  the  the^DeSid-^ 
Plaintiff  is,  on  the  same  day  that  he  sets  the  suit  down  for  ^^^ts  who  did 
taking  evidence,  to  give  the  Defendants  notice  thereof.    If  but  that  the 
that  has  not  been  done,  the  suit  cannot  be  proceeded  with  Plwntiff  might 

,    ^  go  on  at  his 

— Tandell  v.  Hector  {s) — ^unless  the  Plaintiff  con  excuse  own  risk  of 
himself  by  shewing  that  as  to  the  other  Defendants  the  J^thU**" 

suit  is  undefended.  when  the 

cause  came  to 
a  hearing. 
(*)    ^Ji<tf  VoL  HI.,  Eq.,  178.  When  one 

of  several 
Defendants  is 

out  of  the  jurisdiction^  this  should  be  averred  in  the  bOl,  and  proved  as  part  of  the 
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Mr.  Bunny  for  W,  B,  JSissane,  named  a  Defendant  to 
the  bill,  but  who  had  not  been  served,  appeared  to  wabh 
the  case,  and  objected  to  the  evidence  being  proceeded 
with  until  his  client  had  been  served,  and  had  an  oppor- 
tunity of  answering  the  bill. 

Mr.  Martley,  for  other  Defendants  who  had  answered, 
also  objected  to  the  evidence  being  allowed  to  proceed,  the 
Defendants  not  having  all  been  served  with  the  bill. 

Mr.  J.  W.  Stephen  and  Mr.  Gregory  for  the  Plaintiff. 
The  Plaintiff  has  a  right  to  proceed  to  take  evidence  against 
the  Defendants  who  have  answered,  without  being  delayed 
because  he  is  unable  to  serve  others  of  the  Defendants. 
The  objection  that  the  other  Defendants  have  not  been 
served,  cannot  be  taken  until  the  hearing;  and  the  Plaintiff 
may  go  on  at  the  risk  of  whether  he  can  then  either  proTe 
the  service  or  account  for  the  non-service.  Several  of  the 
Defendants  who  have  not  been  served  are  in  fact  out  of  the 
jurisdiction. 

Mr.  jFbr«^«r  in  reply. 

Mb.  Justice  Molxswobth. — ^I  think  the  Plaintiff  hu 
taken  a  wrong  course  in  this  case.  He  has  described 
various  persons  as  Defendants,  and  attempted  to  go  on 
without  service  upon  them.  Where  a  Defendant  is  out  of 
the  jurisdiction,  the  proper  way  is  to  aver  it  in  the  bilL  It 
is  a  fact  which  ought  to  be  in  issue,  and  be  either  ad- 
mitted by  the  other  Defendants,  or  proved  by  the  Plaintiff. 
Otherwise,  I  think  the  case  comes  improperly  to  a  hearing. 
I  think,  however,  this  is  not  the  proper  time  to  take  the 
objection.  But  I  certainly  would  warn  the  Plaintiff  Aaft 
he  must  provide  some  way  of  meeting  the  difficulty  before 
the  hearing. 

The  evidence  was  then  proceeded  uritL 
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MEEET    V.    HAWTHOEN.  o^M^2. 

December  16. 


HIS  was  another  suit  arising  out  of  the  rights  of  the      Pending  » 

Tarious  parties  interested  in  the   Geelong  and  Ballarat  ^o*J?®of 

^  o  motion  for  an 

Bailwaj  contract,  and  now  came  before  the  Court  upon  iiganction  a 
motion  by  the  Plaintiflf  for  an  injunction.    Upon  the  case  ^^^^^  ^"* 

being  called  on —  Held,  that 

the  Plaintiff 
was  not 

Mr.  Bunn^,  for  the  Plaintiff,  informed  the  Court  that  entitled  to  in- 

1  11*11     1-11  "II"  11        Trt*  "^'^  npon  the 

oefflurrers  to  the  biU    had  been  delivered  bj  different  demurrer 

Defendants  since  the  notice  of  motion  for  the  injunction  ^]^  ^^t^^  ^ 

•'  inatanter;  but 

had  been  served,  and  asked  to  have  the  demurrers  argued  only  to  the 
mtmter;  it  having  been  held  by  the  full  Court  in  JMomey^  pSnbg  ^1^^*" 
General  v,  Scholes  (t),  that  an  injunction  ought  not  to  be  motion  for  an 

granted  pending  a  demurrer.  StftS  the 

argument  of 

Mr.  Jl    W.   8t^hen  for  one  of  the  Defendants,  and         

Mr.  Webb  for  others  of  the  Defendants,  contra.    The  rule,  ^  The  foil 

'   Court  has  no 

as  we  submit,  is  that  if  a  Defendant  takes  the  objection  jm-isdiction  to 
that  a  demurrer  is  an  answer  to  an  injunction  motion,  aDDcaSTfro*^ 
then  the  demurrer  must  be  argued  immediately ;  but  it  is  the  primary 
not  the  privilege  of  the  Plaintiff  to  have  the  demurrer  the£60    *" 
argned  until  set  down  in  regular  course.     It  is  the  duty  of  f^^^^  ^ 
the  Plaintiff  under  the  rules,  unless  he  submit  to  the  AppeUai^, 

demurrer,  to  set  it  down  for  ar^ment,  and  deliver  a  J^en  though 

°  he  be  sumg  mi 

demurrer  book.    That  has  not  been  done  in  this  case,  and  formdpau- 

imfil  the  demurrers  are  set  down,  the  Defendants  do  not  ^''^' 

know  whether  the  Plaintiff  intends  to  submit  to  them  or 

not,  and  are  not  justified  in  instructing  counsel  to  argue 

them. 

Mr.  Bunny ^  in  reply,  cited  Cousins  v.  Smith  (t?),  Anon  v. 
The  Bridgeutater  Canal  Company  (to), 

(0    80th   Sept.,  1868;    Ante,  (v)    18  Yes.,  164. 

Vd.  v..   Bq.  (w)    9  Sim.,  878* 
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Mb.  Justice  Molbswobth. — There  is,  I  should  saj,  no 
assignable  reason  why  because  an  injunction  motioa  ii 
brought  forward  by  the  Plaintiff,  the  Defendant  should  be 
hurried  in  the  argument  of  his  demurrer.  I  will  giye  tihe 
Plaintiff  the  option  of  either  hearing  this  motion,  or  poit- 
poning  it  until  after  the  argument  of  the  demurrer ;  but  I 
will  not  accelerate  the  demurrer  against  the  wish  of  the 
opposite  party.  If  the  practical  result  of  the  ruling  of  the 
full  Court  is  that  in  every  case  of  a  demurrer  an  injunctioii 
motion  is  locked  up,  that  result  must  follow. 


The  injunction  motion  was  then  proceeded  widi  and 
dismissed.  The  demurrers  were  subsequently  argued  and 
allowed. 


Appeal, 


December  16.  Erom  the  order  allowing  the  demurrers,  the  Plaintiff 
who  Bueiinfarmd pauperis  appealed  to  the  full  Court.  1%e 
notice  and  grounds  of  appeal  had  been  lodged  and  aenred 
within  the  time  limited  by  the  Act  19  Tie.  No.  18,  aec.  5, 
but  no  money  had  been  paid  into  Court,  as  required  bf 
that  section. 


Mr.  J.  W,  Stephen  and  Mr.  WM  for  the  Bespondanti, 
objected  that  the  appeal  could  not  be  heard,  the  reqnirfr' 
ments  of  the  Act  not  having  been  complied  wiA: 
iLodffkinsan  v,  Oowrtney  (s),  Clarke  v.  Wyhum  (y). 

Mr.  Bwn/ny  for  the  Appellant.  The  deposit  is  onlj 
required  as  a  security  for  costs,  and  as  the  Appellantii 
suing  informd  pauperie  there  can  be  no  costs  given  againit 
him :  Bland  v.  Lamb  (z). 


The  Chiet  Justice. — ^This  Court  sitting  in  its  Appel- 
late jurisdiction  is  the  mere  creature  of  the  Statute.    It » 


g 


x)    Vic.  L.  Times,  146. 
)    12  Jur^  167. 


(s)    2J.&W.,402. 
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wliollj  a  matter  of  jurisdiction,  and  we  do  not  think  we  ^889. 

have  juriBdiction  to  bear  the  appeal,  except  upon  com-  Msbbt 

pliance  with  the  conditions  imposed  by  the  Act.  Hawthobn 

Appeal  9truck  ovt. 


B 


jro9.24,26,27. 
HUNTER    r.    EUTLEDGE.  Deeember 

16, 17,  18,  23. 

ILL  bj  Evan  Allan  Hunter  and  Alexander  McLean      w.  and  ff^ 

Hunter  on  bebalf  of  themselves  and  all  others  contributing  ^*°^  *?  ^^ 

°   agents  for  un- 

momej  invested  in  the  joint  adventure  in  the  bill  mentioned  disclosed  prin- 
except  those  wbo  bad  assigned  their  shares  to  the  Plaintiff  ^^"2^^^ 
R  A.  Htmier^  against  William  Butledge  and  Hawthorn  and  others  to  join 
others  his  mortgagees.    The  material  allegations  were  as  purchase  of  a 

follow:— That  Alexander  Hunter  (since  deceased)  in  Decem-  "P^l^^  "^©y 

,  ,  at  Gipps  Land, 

ber,  1838,  entered  into  an  agreement,  in  Scotland,  with  James  and  paid  to  M. 

Watson,  whereby  Watson,  then  about  to  sail  for  Melbourne,  ^^'^?fi  ^"? 
'  J  '  '   one-fifth  of  the 

agreed  to  invest  money  subscribed  by  Alexander  Hunter  purchase 

money.    This 

was  wholly 

the  money  of  their  principals,  hut  M.  had  no  notice  that  W.  and  H.  were  agents  only. 

M^  with  the  money  suhscrihed  hy  W,  and  J7.  and  others,  selected  land  at  Gipps  Land, 

lod  signed  a  memorandum  in  writing,  dated  18th  May,  1841,  that  he  would,  when  the 

Cnyim  grant  issued,  stand  seised  of  that  land  in  trust  for  W.  and  JEC.  and  the  other  00- 

oontributort.    Subsequently,  in  1842,  £.,  with  the  consent  of  the  Crown,  substituted  for 

the  land  at  Gipps  Land,  land  near  (Jeelong.     W.  and  JET.  protested  against  this,  and 

tikcd  for  the  return  of  their  money.    iZ.  did  not  comply  with  this  request,  but  sub- 

Kqoently,  with  the  eonsenc  of  the  Crown,  selected  land  at  Port  Fairy  in  substitution 

for  that  at  Gteelong,  and  in  1847  obtained  the  Crown  grant  for  the  land  at  Port  Fairy, 

md  dealt  with  it  as  his  own.    In  1869,  the  representatives  of  some  of  the  undisclosed 

principals  of  W,  and  M,,  on  behalf  of  themselves  and  other  undisclosed  principals,  sued 

•2.  in  equity  to  establish  a  trust  against  one-fifth  of  the  land  at  Port  Faiiy. 

Beld  by  the  Aill  Court,  reversing  Molnwarth,  J.,  that  the  memorandum  of  13th 
Haj,  1841,  was  a  sufficient  declaration  of  trust  within  the  "Statute  of  Frauds*'  as  to 
the  land  at  Port  Fairy ;  that  It.  held  one-fifth  of  that  land  on  an  express  trust  within 
the  "Statttis  of  LimUations,"  for  TT.  andf.  or  their  principals.  That  the  Plaintiffs, 
idng  on  behalf,  sufficiently  affirmed  the  investment  on  behalf  of  aU  the  undisclosed 
prindpals,  and  demurrer  over-ruled. 

^  SHd  also,  that  neither  W.  and  S,,  or  their  legal  representatives,  were  necessary  par- 
tiei,  ind  that  the  bill  praying  a  sale,  and  not  a  partition,  it  was  not  necessary  that  the 
H^tift  shonld  by  it  offer  to  redeem  mortgagees  of  JB.,  made  Defendants  to  the  suit. 
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and  his  friends  resident  in  Scotland,  and  to  be  remitted  to 
Watso^Hy  in  the  pnrcliase  of  horses,  cattle,  and  sheep;  to 
manage  the  stock  and  send  regular  accounts  to  Scotland, 
and  to  be  remunerated  by  a  third  of  the  proceeds.  That 
Watson  arrived  in  Australia,  and  pursuant  to  leave  given 
him  in  that  behalf  by  the  agreement,  entered  into  partner- 
ship with  John  Hunter  in  the  business  of  the  agency.  That 
Alexander  Hunter  and  about  thirty  other  specified  peraonfl 
remitted  to  Watson  and  Hunter,  as  such  agents,  certam 
specified  sums  of  money.  That  Watson  and  Hunter,  as 
such  agents,  out  of  the  moneys  so  remitted  to  them,  pur- 
chased large  quantities  of  sheep,  cattle,  and  horses,  aad 
also  certain  lands  in  the  district  of  Port  Phillip.  The 
sixth  paragraph  of  the  bill  was  as  follows : — 


"  That  for  the  parpose  of  inveBtiDg  the  sum  of  £1,024  part  of  the 
money  so  remitted  to  them  as  aforesaid  under  the  terms  of  the  said 
agreement  of  the  fifth  day  of  December,  1838,  the  said  Watson  and 
Hunter  entered  into  an  agreement  with  the  Defendant  Mutled^e  sad 
the  other  parties  named  therein,  dated  on  the  18th  day  of  May,  1841, 
between  the  Defendant  Mutledge  of  the  first  part.  Lamb  and  Pavieinf 
of  the  second  part,  William  Carr  of  the  third  part,  Allan  MeOaad 
the  fourth  part,  and  the  said  Wateon  and  Hunter  of  the  fifth  part^ 
reciting  that  the  said  several  parties  thereto  had  joined  together  aod 
contributed  a  sum  of  money,  viz.,  the  sum  of  £5,120  as  therein  men* 
tioned,  viz.,  the  Defendant  Rutledge  the  sum  of  £1,024,  the  said  Lami 
and  Parhwry  the  like  sum  of  £1,024,  the  sud  Carr  the  like  sum,  the 
said  McOaa  the  like  sum,  and  the  said  Wateon  and  Hunter  the  remain* 
ing  like  sum ;  and  which  said  sum  of  £5,120  having  been  placed  in  the 
hands  of  the  Defendant  Butledge,  he  had  with  the  privity,  consent,  and 
approbation  of  the  other  parties,  thereto  laid  out  the  same  in  the 
purchase  of  a  section  of  land  taken  by  special  survey  at  Oipps  Land, 
otherwise  Comer  Inlet,  within  the  colony  of  New  South  Wales,  and 
containing  5,120  acres,  and  being  the  second  special  survey  obtuned  bj 
the  Defendant  Rutledge,  and  numbered  19,  he  the  Defendant  RutUis^ 
for  himself,  his  executors  and  administrators,  did  promise,  declare^  >od 
agree  with  and  to  the  said  several  other  parties  thereto  and  each  of 
them,  their,  and  each  of  their  executors  and  administrators  in  manner 
following — That  he  the  Defendant  Rutledge  should  and  would  stand 
seized,  and  be  possessed  of  all  the  said  section  of  land  of  5,120  acres  w 
purchased  and  taken  by  him  by  and  out  of  the  joint  monqr^  ^ 
property  of  him  and  the  several  parties  thereto  and  every  part  thereof 
with  their  appurtenances,  in  trust  for  himself  and  the  said  Xaia£i 
Parhurg,  Carr,  MeQaa,  and  the  said  WtUsan,  in  such  parts,  sbueii 
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iDd  proportioiu  in  all  respects  as  the  said  snm  of  £6,120  the  purchase 

money  of  the  said  land  was  provided  and  contributed ;  and  that  he  the 
Defendant  Sutledffe,  should  and  would  convey  and  dispose  of  the  same 
respective  parts,  shares,  and  proportions  as  the  several  persons  respec- 
tively entitled  thereto  should  require — Messrs.  Lamb  and  Parhury,  one ; 
Carr^  two;  JfeOaa,  three;  RutUd^e,  four;  Watson  and  Sunter,  five; 
ipedal  survey.  Comer  Inlet,  5)5,120  acres=£l,024;  and  such  memo- 
nndum  of  agreement  was  duly  signed  and  executed  by  the  Defendant, 
William  Muiledge,  and  the  said  Walton  and  Hunter." 


1869. 
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The  bill  then  alleged  that  Watson  and  Hunter  paid  the 
sum  of  £1,024  as  their  contribution  to  the  joint  adventure ; 
and  Butledge  signed  a  memorandum  on  the  original  agree- 
ment to  the  effect  that  an  agreement  was  to  be  prepared 
to  aecure  to  Watson  and  Hunter  one-fifth  of  the  special 
nurvey,  they  haying  paid  their  proportion  of  the  money. 
The  bill  then  stated  certain  transmissions  of  the  other  three 
fifth  shares,  which  ultimately  became  vested  in  JRutUdge 
alone;  and  averred  that  the  sum  of  £1,024  subscribed  to 
the  joint  adventure  by  Watson  and  Hunter  was,  in  fact, 
part  of  the  moneys  which  had  been  remitted  to  them  by  the 
Beveral  parties  in  Scotland,  and  that  such  parties  were 
interested  therein  in  proportion  to  the  respective  sums 
lemitted  by  them.     The  bill  then  proceeded  as  follows : — 


"That  the  said  sum  of  £1,024  subscribed  to  the  said  joint  adventure 
by  the  said  Wateon  and  Hunter  as  such  agents  as  aforesaid,  was  either 
paid  by  them  directly  to  the  Defendant  Rutledge,  or  was  deposited  by 
the  said  Wateon  and  Hunter  with  the  Colonial  Treasurer  for  the  time 
l«mg  in  the  name  of  the  Defendant  Rutledge,  with  his  consent  and  by 
his  direction  as  part  of  the  purchase  money  for  the  said  Qipps  Land 
ipedal  survey  then  being  or  about  to  be  applied  for  by  the  Defendant 
JMledge  under  the  provisions  of  the  said  agreement  of  the  13th  day  of 
May,  1841.  That  at  the  time  when  the  said  joint  adventure  was  agreed 
upon,  it  was  arranged  that  the  application  for  the  said  special  survey, 
sod  the  Crown  grant  for  the  same  should  be  made  and  taken  in  the 
luune  of  the  Defendant  Rutledge,  as  trustee  for  and  on  behalf  of  the 
others  interested  therein ;  and  that  he  should  take  the  entire  manage- 
ment and  control  thereof,  and  do  all  that  was  necessary  for  obtaining 
the  said  Crown  grant,  and  accordingly  the  said  sum  of  £5,120  so 
nbscribed  as  aforesaid,  was  deposited  in  the  sole  name  of  the  Defendant 
Sxtledge,  with  the  Colonial  Treasurer  for  the  time  being  of  the  sud 
Cdkmy  of  New  South  Wales.    That  before  the  said  Crown  grant  for 
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the  eaid  special  sairey  in  Qippe  Land  was  iesaed,  and  sometime  m  the 
month  of  August,  1 842,  the  Defendant  Sutledge,  without  the  knowledge 
or  consent  of  the  said  Watson  and  Hunter,  and  with  the  sanction  of  the 
Governor  of  the  said  colony  for  the  time  heing,  proceeded  or  took 
steps  to  make  a  selection  of  land  at  or  neai  Qeelong  in  the  said  district, 
in  lien  and  instead  of  the  said  special  surrey  in  Gipps  Land  aforaBud; 
and  the  said  Watson  and  ^un^er  haying  been  afterwards  informed  there- 
of by  the  Defendant  Rutledge,  they  wrote  and  sent  to  the  Defendant 
Mutledge  the  following    letter — 'Melbourne,  2l8t  September,  ISiS. 
Dear  Sir — We  were  extremely  astonished  on  the  rec^pt  of  your  letter 
of  the  9th  inst.,  to  find  that  you  had  by  a  former  post  tendered  Ibr  some 
land  near  Geelong  without  consulting  or  even  acqnunting  ns  of  it, 
which,  considering  the  interest  we  held  in  the  special  surrey,  appesrs  to 
us  a  most  extraordinary  proceeding.    On  enquiry  at  the  surrey  office 
to-day  we  found  that  the  land  selected  is  on  the  River  Leigh,  aboat 
twenty -five  mile's  from  Geelong,  a  distance  which  would  render  the  lind 
perfectly  unsaleable  at  the  present  moment  for  even  ten  shilUngt  per 
acre,  while  for  a  part  of  the  land  selected  by  other  parties  near  Mel- 
bourne  £3  per  acre  has  been  refused,  and  supposing  that  it  must  have 
been  fixed  on  to  suit  the  private  convenience  of  some  one  member  of  the 
special  survey,  and  done  without  our  knowledge  or  consent,  we  moit 
beg  you  will  have  the  goodness  to  refund  us  with  as  little  dday  as 
possible  the  sum  of  £1,024  which  we  paid  into  the  special  snrrey, 
No.        ,  in  May,  1841.    We  remain.  Dear  Sir,  yours  most  respectfdilyi 
Watbok  k  HuKTXB.'    That  the  Defendant  MuUedge  did  not»  in  com- 
pliance with  such  last  mentioned  letter,  return  to  the  said  Watson  and 
Sunter  the  said  sum  of  £1,024;  but  in  lieu  and  instead  of  the  said 
special  survey  in  Gipps  Land  aforesaid,  and  with  the  approbation  of  the 
Government  of  the  said  colony,  made  another  selection  of  land  at  Port 
Fairy,  in  the  district  of  Port  PflHlip  in  the  said  colony,  and  the  said 
Watson  and  Hunter  made  no  objection  to  such  selection  being  satisfied 
with  the  propriety  and  advisability  thereof.    That  such  selection  of  the 
said  land  at  Port  Fairy  aforesaid  was  approved  of  and  allowed  by  the 
Government  of  the  said  colony  sometime  in  the  year  1843,  and  the 
consideration  paid  to  the  said  Government  for  the  same  was  the  said 
sum  of  £5,120  so  deposited  as  aforesaid  in  respect  of  the  said  Gipps 
Land  special  survey;   and  by  a  deed  poll,  or  grant  from  the  Ciown 
under  the  seal  of  the  said  colony  of  New  South  Wales  dated  23rd  day 
of  January,  1847,  the  said  land  and  hereditaments  at  Port  Fairy  so 
selected  as  aforesaid  therein  described,  and  containing  by  admeasurement 
6,120  acres  were  in  consideration  of  the  sum  of  £5,120  granted  to  the 
Defendant  Rutledge,  his  heira  and  assigns  for  ever,  yielding  the  nominal 
rent  and  subject  to  the  reservations  therein  mentioned.    That  the  ram 
of  £1,024,  part  of  the  sum  of  £5,120,  the  consideration  expressed  in  the 
said  deed  poll  to  be  the  purchase  money  of  the  said  land  described 
therein,  was  in  fact  and  in  troth  the  money  subscribed  by  the  said 
Watson  and  Hunter  under  the  terms  of  the  hereinbefore  recited  agree- 
ment of  the  13th  day  of  May,  1841,  in  the  said  joint  adventure;  and 
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the  said  seleetion  of  land  at  Port  Fairy  aforesaid  mentioned  and  des- 
cribed in  the  aaid  deed  poll,  was  taken  or  selected  by  the  Defendant 
MnUedge  in  lien  and  instead  of  the  said  Gipps  Land  special  survey. 
That  by  the  means  and  under  the  circumstances  aforesaid,  the  Defend- 
ant Eutledge  became  a  trostee  of  one-fifth  part  or  share  of  the  said  land 
■elected  at  Port  Fairy  as  aforesaid,  and  comprised  in  the  said  Crown 
giant  for  the  several  parties,  remitting  the  said  moneys  hereinbefore 
mentbned  to  the  sidd  Watson  and  Hunler*' 


1869. 

HUNTEA 

V. 

RlTTLBDOB. 


Staiement. 


The  bill  then  set  out  a  deed  of  9th  August,  1842,  whereby 
Watton  and  Hunter  being  indebted  to* Henry  Ward  Mason, 
auigned  all  their  real  and  personal  estate  as  security  upon 
tnut  to  pay  his  debt  and  certain  other  debts.  That  in 
October,  1842,  a  suit  was  instituted  in  the  Supreme  Court 
of  New  South  Wales  by  the  Marquis  of  Ailsa  and  others 
(being  the  Scotch  contributors)  against  Mason,  Watson,  and 
Hunter,  seeking  to  have  the  deed  of  August,  18:12,  declared 
fraudulent  as  against  the  Plaintiffs,  and  an  account  against 
Watton  and  Hunter,  That  in  February,  1843,  Watson  and 
Hunter  sequestrated  their  estates  as  insolvent,  and  in  their 
schedule  stated  as  part  of  the  land  held  by  them — "  £1,000 
in  the  Gipps  Land  special  survey  held  by  Watson  and 
HwHter  for  the  benefit  of  the  Marquis  of  Ailsa  and  others, 
whose  names  appear  in  a  bill  in  Chancery  in  the  Supreme 
Court,  entitled  The  Marquis  of  Ailsa  and  Others  v.  Watson 
end  Others.  That  Mason  sequestrated  his  estate  as  insolvent 
ia  September,  1843.  That  the  trustees  in  insolvency  of 
Watson,  Hunter,  and  Mason,  were  made  parties  to  the  suit 
by  sapplemental  bill.  That  by  decree  in  the  suit  made  2l8t 
September,  1844,  it  was  declared  that  the  deed  of  August, 
1842,  was  fraudulent  and  void  as  against  the  Plaintiffs;  and 
an  enquiry  was  directed  as  to  the  proportion  of  sheep, 
cattle,  horses,  and  other  property  thereby  assigned  belong- 
ing to  the  Plaintiffs  and  other  persons  not  parties  to  the 
suit  whose  names  were  mentioned  in  the  answer  of  Watson, 
and  whether  the  shares  of  any  of  those  others  had  been  at 
any  time  and  when  assigned  to  the  Plaintiffs,  the  Plaintiffs 
it  the  bearing  undertaking  by  their  Counsel  to  give  the 
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utmost  effect  to  the  rights  of  any  of  such  persons.    That 
on  appeal  to  the  Supreme  Court  of  New  South  Wales  in 
December,  1845,  this   decree  was  reversed  and  the  biU 
dismissed.     That  on  appeal  to  the  Privj  Council  in  Julj, 
1849,  the  order  of  the  Court  of  New  South  Wales  dismiss- 
ing the  bill  was  reversed,  and  it  was  declared  that  die 
decree  of  September,  1844,  should  be  varied  by  declaring 
that  under  the  special  circumstances  of  the  case  Wal9(m 
and   Hunter  had   authority  to   dispose  of  the    propertj 
entrusted  to  them  by  the  Plaintiffs  in  discharge  of  dehto 
contracted  and  liabilities  incurred  by  them  on  behalf  of  the 
Plaintiffs  in  the  management  of  such  property;  and  that 
the  deed  of  August,  1842,  was  valid  against  the  Plaintifs 
to  the  extent  of  subjecting  such  property  to  such  debts  and 
liabilities  contracted  and  incurred  previously  to  the  date  of 
the  deed;  and  that  an  account  should  be  taken  of  such 
debts  and  liabilities,  and  provision  made  for  payment  of 
the  same  out  of  such  property  as  aforesaid,  and  that  saTe 
as  aforesaid  the  deed  was  fraudulent  and  void,  and  that 
with  this  reservation  the  decree  of  September,  1844,  should 
be  affirmed.      That  the  cause  came  on  to  be  heard  on 
further  directions  before  the  Supreme  Court  of  New  South 
Wales  in  December,  1850,  when  it  was  ordered,  amongst 
other  things,  that  Mason  should  restore  to  the  receiver  in 
the  cause,  moneys  certified  to  be  due  by  him  on  taking  the 
accounts   directed   by  the   Privy   Council.      That  Mason 
secretly  withdrew  from  the  jurisdiction  to  avoid  further 
proceedings  in  the  suit.     That  an  attachment  issued  against 
him,  and  an  order  was  made  directing  him  to  pay  to  the 
receiver  a  sum  of  about  £20,000. 


The  bill  then  alleged  that  under  the  circumstances  afore- 
said Mason  had  no  interest  in  any  of  the  property  of  the 
Plaintiffs,  purported  to  be  assigned  by  the  deed  of  Augoat, 
1842,  and  that  he  was  out  of  the  jurisdiction.  That  the 
Defendant  Rutledge  was  informed  of  and  well  knew  of  the 
said  suit  of  the  Afarquis  of  Ailsa  and  Others  v.  Sunterand 
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(Hhers,  and  that  the  said  sum  of  £1,024  so  subscribed  by 
the  said  Waison  and  Hunter  was  the  proper  moneys  of  the 
Plaintiffs  in  the  said  suit,  and  that  he  was  a  trustee  of  one- 
fifth  part  of  the  said  Port  Fairy  special  survey  for  the 
Plaintiffs  therein,  and  that  the  assignees  in  insolvency  of 
the  said  Watson  and  Hunter  and  Mason  never  claimed,  or 
pretended  to  claim,  and  had  not,  in  fact,  any  beneficial  or 
assignable  interest  in  the  said  sum  of  money  or  the  invest- 
ments thereof.      That  Watson  and  Hunter,  soon  after  the 
date  of  their  insolvency,  left  the  jurisdiction  in  insolvent 
circumstances ;   that  Hunter  died  in  1846  insolvent,  and  no 
person  had  ever  become  his  legal  personal  representative ; 
and  that  Watson  had  been  long  dead,  and  no  person  had 
ever  become  his  personal  representative.     The  bill  alleged 
certain  dealings  by  Rutledge  with  the  land  (the  subject  of 
the  suit),  namely,  in  August,  1848,  a  sale  of  200  acres,  a 
conveyance  of  a  site  for  a  church,  and  certain  mortgages. 
As  to  the  mortgages,  of  which  the  mortgagees  were  made 
parties  as  Defendants,  the  allegations  of  the  bill  were  as 
foDow : — 
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"That  the  Defendant  Rutledge  has  made  divers  mortgages  of  the 
said  lands  comprised  in  the  said  Crown  grant  at  different  times  and  to 
different  persons,  hut  there  are  now  only  two  such  mortgages  affecting 
the  said  lands,  namely,  one  to  the  Defendant  McLaren,  to  secure  the 
sam  of  £7,500  and  interest,  and  another  originally  made  to  a  firm 
carrying  on  business  as  Flowere,  Salting  4*  ^o-»  to  secure  the  sum  of 
£58,841  and  interest  (which  has  been  since  largely  reduced),  and  such 
mortgage  has  since  become  and  is  now  vested  in  the  surviving  members 
of  the  said  firm,  namely,  the  Defendants  Flowers,  Satothom,  and 
McDonald.  That  the  money  now  secured  by  the  said  mortgage  to 
Mesrs.  Flowers,  Salting  4*  Co.  was  lent  and  advanced  by  the  said  firm 
to  the  Defendant  Rutledge  at  different  times,  but  in  the  said  security 
SQch  different  sums  are  included  in  one  large  sum,  but  the  Plaintiffs 
sUte,  as  the  fact  is,  that  long  before  the  last  of  such  sums  was  advanced 
to  the  Defendant  Eutledge,  the  said  Messrs.  Flowers,  Salting  ^  Co, 
bad  received  distinct  and  formal  notice  of  the  claims  and  interests  of 
the  said  c»ntributors  in  the  said  Port  Fairy  special  survey." 

The  bill  then  averred  that  Builedge  entered  into  posses- 
sion of  the  special  survey  upon  the  issue  of  the  grant,  and 
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had  since  continued  in  posseBsion  (except  as  to  tbepait 
sold),  and  had  let  part  of  the  land  and  occupied  other  part, 
not  accounting  to  any  one  for  his  receipts.  That  RutUdy 
and  his  mortgagees  had  applied  to  bring  the  land  under  tbe 
provisions  of  the  ^^Tranrfer  of  Land  Statute.*^  That  repealed 
applications  had  been  made  to  Rutledge^  for  a  settlement  or 
compromise  of  the  claims  of  the  Plaintiffs,  and  the  odier 
parties  interested  in  the  one- fifth  part  or  share,  by  Alexaniet 
Hunter  in  his  lifetime,  and  by  the  Plaintiff  since  his  death, 
but  without  success ;  and  that  the  offers  made  by  Butledge 
for  a  compromise  had  been  so  inadequate  that  all  attemptf 
for  that  purpose  had  fiEdled. 


As  to  the  title  of  the  named  Plaintiffs,  the  bill  set  out  a 
number  of  transmissions  of  personal  estates  by  intestacies 
and  wills,  and  English  and  Scotch  probates  and  adnnnistra- 
tions,  and  also  assignments  by  deed  of  the  interests  of 
several  of  the  contributors  mentioned  in  paragraph  three. 
That  several  of  these  interests  became  thus  vested  in 
Alexander  Hunter,  one  of  the  original  contributors,  who 
died  intestate,  and  that  the  Plaintiff,  Alexander  MeLeM 
Hunter,  administered  in  Victoria  to  his  personal  estate. 
That  a  deed  was  prepared  between  nineteen  parties,  the 
first  eighteen  being  contributors,  or  assignees  of  con- 
tributors by  the  means  aforesaid,  and  Evan  Allan  Hunter, 
party  thereto,  of  the  nineteenth  part,  whereby  the  eighteen 
parties  purported  to  assign  their  interest  in  all  the  property 
acquired  for  them  by  Watson  and  Hunter,  including  the 
land  the  subject  of  the  suit,  to  JEvan  Allan  Hunter,  vA 
that  the  deed  had  been  executed  by  all  the  parties  except 
six  persons,  who  had  agreed  to  execute,  and  that  the  Plain- 
tiff, Alexander  McLean  Hunter,  had  obtained  letters  of 
administration  in  Victoria  to  the  personal  estate  of 
Alexander  Hunter, 


The  prayer  of  the  bill  was  as  follows : — 
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"Tha^  it  may  be  declared  that  the  Defendant  RutUdge  was  and  is  a 
tnzstee  of  one-fifth  part  or  share  of  the  sfud  Port  Fairy  special  snrvey, 
granted  by  the  Crown  by  the  said  grant  of  the  23rd  day  of  January, 
1847,  for  the  several  persons  hereinbefore  stated  to  have  remitted 
money  for  investment  in  the  said  colony  to  the  said  WaUon  and  Hunter ; 
sad  that  snch  persona  as  between  themselves  were  interested  therein  in 
the  proportion  which  the  money  remitted  by  them  respectively  bore  to 
the  total  amount  of  such  remittances ;  and  that  the  Plaintiff  Svan 
Allan  Hunter  is  entitled  to  the  shares  of  such  of  them  as  execated  the 
bereinbefbre  stated  assignments  of  their  respective  shares  to  him,  and 
the  Plaintiff  Alexander  McLean  Hunter  to  the  shares  of  the  said 
Aletander  Hunter  ;  and  that  an  enquiry  may  be  directed  for  the  pur- 
pose of  ascertaining  what  (if  any)  other  persons  were  or  was  interested 
therein,  the  Plaintiffs  hereby  undertaking  to  give  full  effect  to  the 
rights  of  any  persons  who  may  be  found,  on  such  enquiry,  interested  in 
the  subject  of  this  suit,  as  the  representatives  or  otherwise  of  sucli 
parties ;  and  that  an  account  may  be  taken  of  all  rents  and  profits 
received  by  the  Defendant  Butledge,  in  respect  of  the  said  lands  com- 
prised in  the  said  Crown  grant,  including  an  occupation  rent  to  be  fixed, 
in  respect  of  such  parts  thereof,  as  may  from  time  to  time  have  been  in 
the  occupation  of  the  Defendant  Butlsdge;  and  that  the  said  Defendant 
may  he  ordered  to  pay  to  the  Plaintiffs  the  shares  thereof  to  which  they 
are  respectively  entitled  as  aforesaid ;  and  that  the  residue  thereof  may 
he  paid  into  Court,  to  be  paid  and  distributed  to  the  other  parties,  who, 
under  the  enquiry  aforesaid,  may  be  found  entitled  thereto  in  the 
proportion  aforesaid;  and  that  the  said  lands  comprised  in  the  said 
Crown  grant,  except  the  part  already  sold  and  conveyed,  and  that  one- 
fifth  part  or  share  of  the  proceeds  of  such  sale,  after  providing  for  the 
expenses  of  auch  sale,  may  be  paid  to  the  Plaintiffs  and  the  other 
persona  as  hereinafter  prayed  in  respect  of  the  said  rents  and  profits 
aod  in  like  proportions ;  and  that  it  may  be  declared  that  the  said 
mortgages  of  the  Defendants  McLaren  and  Slower,  Hawthorn  and 
McDonaldy  and  also  the  value  of  the  said  200  acres  sold  as  aforesaid 
(such  value  to  be  fixed  by  the  Master  in  Equity  of  this  Honorable 
Court)  ought  to  be  borne  and  paid  exclasively  out  of  the  four-fifth 
ihares  of  the  produce  of  the  sale  of  the  said  lands  belonging  to,  and  the 
property  of  the  Defendant  Sutledge;  or  that  such  part  or  parts  of  the 
iom  now  due  on  the  security  of  the  Defendants,  Flower,  Hawthorn, 
and  McDonald,  as  was  or  were  advanced  by  them  to  the  Defendant 
Smtledge  after  notice  of  the  claims  made  in  this  suit  by  the  said  con- 
tributors may  be  postponed  to  the  said  claims  of  the  Plaintiffs  and  the 
other  parties  interested  in  the  said  one-fifth  part  or  share ;  and  that  for 
iha  purposes  aforesaid,  all  proper  accounts  and  enquiries  may  be  taken 
and  made,  and  directions  given ;  and  that  in  the  mean  time  the  Defen- 
dant Rutledge,  and  his  said  encumbrancers  may  be  restrained  from 
bringing  the  said  lands  under  the  ox)eration  of  the  '  Transfer  of  Land 
Statute,'  and  that  the  Defendant  Rwtledge  may  pay  the  costs  of  this 
•nit  and  for  further  relief." 
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The  Defendant  Hawthorn  was  the  only  one  of  the 
mortgagees  resident  in  the  jurisdiction  and  served  with 
the  bill. 


Statement,         Ruiledge  and  Hawthorn  both  demurred. 

The  grounds  of  demurrer  by  Rutledge  were  as  follows:— 
(1)  Want  of  equity.  (2)  That  the  Plaintiffs  had  no  title 
to  sue.  (3)  That  it  did  not  appear  that  A.  M.  Hunter  had 
any  interest  in  the  suit.  (4)  Multifariousness.  (5)  In- 
consistency and  uncertainty.  (6)  That  the  trustees  in 
insolvency,  or  the  personal  representatives  of  Hunter  and 
Watson,  were  necessary  parties.  (7)  That  the  trustee  in 
insolvency  of  Mason  was  a  necessary  party.  (8)  That 
Mason  was  a  necessary  party.  (9)  "  The  Statute  rf 
Limitations." 

The  grounds  of  demurrer  by  Hawthorn  included  the 
above  grounds  and  also  the  following: — That  Hawthorn 
was  a  mortgagee,  and  the  Plaintiffs  did  not  offer  to  redeem 
him.  That  it  did  not  appear  that  Hawthorn,  at  the  time  of 
his  becoming  mortgagee,  had  notice  of  the  Plaintiffs'  claim; 
nor  whether  the  Plaintiffs  admitted  or  impeached  his  mort- 
gage. That  it  appearing  by  the  bill  who  were  the  persons 
contributing  to  the  joint  adventure  in  the  bill  mentioned, 
and  that  they,  or  their  personal  representatives,  were  well 
known  to  the  Plaintiffs,  it  was  not  competent  for  the  Pkin- 
tiffs  to  institute  this  suit  as  on  behalf  of  such  contributors, 
or  any  of  them ;  and  all  such  contributors,  or  the  personal 
representatives  of  such  of  them  as  were  dead,  should  be 
parties  to  the  suit. 


Arffument. 


Mr.  •/.  TV.  Stephen  and  Mr.  Webb  for  both  demuners. 
There  is  no  privity  between  the  original  contributors  in 
Scotland  and  the  Defendant  Rutledge,  so  as  to  enable  them 
to  sue  him.  Rutledge  dealt  only  with  Watson  and  Hunter, 
and  had  no  notice  of  any  other  person  except  them  being 
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intererted  in  the  joint  adventure  of  tbe  purchase  of  the  land. 
The  money  was  originally  advanced  to  buy  cattle  and  stock, 
and  the  investment  in  land  was  altogether  beyond  the 
scope  of  Watson  and  Htmter's  authority.  Even  if  the 
original  contributors  could  sue,  the  Plaintiffs  do  not  re- 
present them.  A  chain  of  representation  is  attempted  to 
be  shewn  in  the  bill  by  various  devolutions  of  interest  by 
Scotch  wills  and  administrations,  none  of  which  are  binding 
in  this  colony ;  and  at  the  same  time  the  Plaintiffs  appear 
to  admit  the  necessity  of  having  duly  constituted  personal 
representatives,  for  the  bill  alleges  that  the  Plaintiff  A.  M. 
Hunter  has  taken  out  letters  of  administration  in  Victoria 
to  the  estate  of  Alexander  Hunter,  and  that  constitutes  his 
only  ground  for  being  a  Plaintiff.  If  it  be  necessary  that 
Alexander  Hunter* e  personal  representative  should  be  before 
the  Court,  it  is  equally  necessary  that  the  devolution  of  the 
shares  of  the  other  deceased  contributors  should  be  traced 
through  personal  representatives  in  this  colony,  and  not 
through  Scotch  and  English  executors  and  administrators, 
as  in  the  bill.  Then  the  bill  sets  out  an  agreement  to 
purchase  land  in  Oipps  Land,  but  shews  no  assent  by 
Watson  and  Hunter  to  the  substitution  of  the  land  in  Port 
Fairy.  They  or  those  claiming  through  them  are  only 
entitled  to  the  repayment  of  the  money  invested,  and 
cannot  follow  the  money  into  the  Port  Fairy  survey ;  and 
this,  being  a  mere  money  demand,  is  barred  by  the  "  Statute 
of  LimUations'^  The  Plaintiffs  cannot  institute  this  suit 
as  on  behalf  of  aU  the  contributors,  for  there  are  none  of 
the  necessary  allegations  to  support  such  a  suit,  e,g.,  that 
they  are  very  numerous,  or  that  there  is  any  difficulty  in 
instituting  a  suit  by  them.  On  the  contrary,  they  are 
all  stated  in  the  bill,  and  an  attempt  made,  which  however 
fiuis,  to  shew  a  derivative  title  in  the  Plaintiffs  to  the  shares 
of  all  of  them ;  and  this  is  inconsistent  with  the  idea  of 
suing  on  behalf  of  them.  There  is  no  allegation  of  notice 
of  the  Plaintiffs'  claim  on  the  part  of  the  mortgagees  at  the 
time  they  originally  advanced  their  money,  although  there 


1869. 
HrivTsu 

V. 
RUTLBDOB. 

Arawnttd, 


342 


SUPREME   COTJET:   VICTORIA. 


1869. 

HlTNTEB 

V, 

BUTLSDOS. 

Argument. 


is  sucb  an  allegation  as  to  the  time  when  further  adTsnccs 
were  made ;  and  there  is  no  offer  to  redeem  them  as  to  their 
original  advances,  admittedly  made  without  notice.  The 
bill  therefore  cannot  be  sustained  as  against  them. 

Mr.  Forsfer  and  Mr.  T.  a'BecJceU  for  the  bill.  WaUtm 
and  Hunter  were  the  agents  of  the  Scotch  contributors,  not 
trustees  for  them,  and  even  if  they  were  not  expreaslj 
authorised  to  invest  in  land,  if  the  contributors'  money  waa 
in  fact  invested  in  land,  they  have  a  right  as  undisclosed 
principals  now  to  come  forward  and  follow  their  monej 
into  the  land  which  was  ultimately  purchased  with  it. 
There  was  an  express  declaration  of  trust  by  Rudedge  as  to 
the  land  in  Gipps  Land,  which  may  be  applied  to  the  land 
at  Port  Fairy  substituted  for  it.  This  express  declaration 
of  trust  takes  the  case  out  of  the  "  Statute  of  lAmitationi  :"* 
Ernest  v.  Croysdill  (a),  Harris  v.  Harris — No.  2  (J),  Salter 
V.  Gavanagh  (<?).  The  Plaintiffs,  as  representing  all  the 
contributors,  have  a  right  to  ear-mark  their  money  in 
Rutledge^s  hands,  and  so  long  as  the  land  has  not  be^ 
sold  to  a  purchaser  for  value  without  notice:  Taghr  9. 
Tlumer  {d).  The  bill  does  not  seek  to  affect  the  mortgagees, 
except  as  to  the  money  advanced  by  them  subsequently  to 
notice  of  the  Plaintiffs'  claim,  it  is  not,  therefore,  necessary 
to  offer  to  redeem  them,  their  rights  being  otherwise  admit- 
tedly paramount.  It  is  not  necessary,  in  a  suit  on  behalf 
to  allege  specifically  that  the  parties  are  very  numerous, 
it  is  sufficient  if  that  fact  necessarily  appears  from  the 
other  allegations  of  the  bill:  Weld  v,  Bonham  (e).  The 
other  cases  cited  were :  Witter  v.  Witter  {/),  HassaU  ». 
Smith ers  (g),  Taylor  v.  Salmon  (A),  Walworth  v.  Hbli  (J), 
Mathias  v.  Mathias  (A:),  Fx parte  Dumas  (Z). 


(a)  6  Jur.  N.  S.,  740. 

h)  29  Beav.,  110. 

(c)  1  D.  &  Walsh,  668 

(d)  3M.&S.,  562. 

(e)  2  S.  &  S.,  91. 
(/)  3  P.  Wma.,  99, 


(Sf)    laVes.,  119. 

(A)    4  Myl.  &  Cr.,  134. 
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Mr.  J,  W.  Siephen  was  not  called  on  in  reply. 

Mr.  Justice  Moleswobth  : — 

This  suit  is  instituted  by  persons  claiming  through 
Wation  and  JBJunter^  and  the  first  question  to  be  con- 
sidered is,  supposing  Waiwn  and  Hunter  had  themselves 
sought  to  enforce  a  similar  claim,  what  would  their  position 
be?  About  1842,  WaUon  and  Hunter  having  funds  in 
their  hands  which  they  treated  as  their  property  as  between 
them  and  JELuiledge^  who  is  not  stated  to  have  known  any- 
thing of  their  agency,  entered  with  him  and  other  persons 
into  a  particular  speculation,  viz. — ^the  purchase  of  a  special 
survey  in  Gipps  Land,  placing  the  money  in  Rutledge^M 
hands  for  that  purpose,  and  with  a  special  agreement  that 
if  that  purchase  were  effected,  Eutledge  should  hold  the 
land  for  the  several  contributors  in  proportion  to  their 
respective  contributions.  After  the  money  was  lodged  for 
that  purpose  RuiUdge  seems  to  have  changed  his  intention 
•8  to  its  application,  and  though  the  money  was  subscribed 
for  one  definite  object,  he  applied  it  for  another  parallel 
object,  seeking  to  obtain  the  grant  of  a  special  survey  in 
snother  place.  He  wrote  to  inform  Watson  and  Hunter  of 
what  he  had  done,  and  they  wrote  an  answer  rather 
angnly  complaining  of  his  having,  without  consulting 
ihem,  invested  money  intended  for  one  purpose  in  another, 
snd  they  disclaimed  the  purchase  which  he  then  intended 
to  make,  and  required  him  to  refund  the  money  which 
they  had  paid  in  for  the  special  survey  at  Oipps  Land. 
The  parties  were  thus  placed  at  arms*  length  as  to  what 
their  rights  were.  It  seems  that  notwithstanding  this 
protest,  and  without  further  communication  with  Watson 
snd  Hunter,  Eutledge  changed  his  mind  again,  and  in  1843 
invested  the  money  in  the  purchase  of  land  in  the  neighbour- 
hood of  Port  Fairy,  which  appears  to  have  been  perfected 
by  a  grant  to  him  in  1847.  What  position  did  Watson 
snd  Hunter  occupy  after  their  letter  was  written  ?    They 
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had  a  right  to  get  their  monej  back  which  had  been 
expended  on  a  different  object  from  that  which  they  had 
intended.  There  is  an  averment  that  Watson  and  Sunier 
were  Batisfied  with  the  investment  at  Port  Fairy.  That, 
perhaps,  is  an  indirect  averment  that  they  in  their  own 
minds,  without  any  communication  with  him,  were  content 
that  the  money  should  be  invested  in  that  different  maimer, 
but  there  is  no  averment  of  any  communication  whateTer 
having  taken  place  between  Hutledge  and  them  on  the 
subject.  Their  right  was  clearly  to  get  their  money  back. 
They  did  not  do  that.  Perhaps  if  the  money  were  laid  ont 
in  a  different  manner  to  what  they  intended,  and  they  could 
ear- mark  it  as  so  applied,  they  may  have  had  an  option 
either  to  afSrm  or  disaffirm  the  transaction,  and  either 
treat  him  as  a  trustee  or  a  debtor. 


Most  cases  which  have  arisen  on  subjects  of  this  kind 
have  involved  some  question  of  insolvency,  or  the  persom 
beneficially  entitled  have  been  infants ;  and  I  very  much 
doubt  whether,  if  Rutledge  is  to  be  taken  as  being  then  a 
perfectly  solvent  man,  the  doctrine  of  constructive  applica- 
tion would  apply.  Here  Watton  and  Hunter  were  adults 
fully  capable  of  looking  after  their  affairs.  We  hare 
Butledge  doing  what  he  decidedly  had  no  right  to  do — apply- 
ing money  which  he  got  for  one  purpose  to  another  pur- 
pose, and  that  notwithstanding  a  protest — and  WiaUon  and 
Hunter  would  have  the  right  either  to  enforce  payment  of 
their  debt,  or,  perhaps,  to  exercise  the  option  of  taking  the 
land  instead  of  the  debt.  But  the  land  being  substituted 
for  the  debt  was  a  matter  of  debateable  expediency.  It 
was  a  doubtful  speculation,  and  under  such  circumstances 
persons  who  have  the  option  of  either  affirming  or  disaffirm- 
ing must  exercise  it  with  some  degree  of  promptitude.  They 
have  no  right  to  hang  over  the  exercise  of  their  discretion. 


But  I  must  couple  this  question  now  with  the  **SiahUe 
of  LimitaHons,^*      As  to  the  money  itself,  there  waa  an 
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express  trust,  as  declared  bj  the  document  which  Rutledge 
gBTe,  impressed  upon  the  money  regarded  as  invested  in 
Qipps  Land ;  but  there  was  no  declaration  of  trust  as  to 
the  land  either  at  G^eelong  or  at  Port  Fairy.  The  utmost 
that  could  be  made  of  it  would  be  a  constructiye  trust,  and 
a  constructiYe  trust  is  one  which  by  analogy  to  the  ^^ Statute 
of  Limitatiofu^*  must  be  enforced  within,  I  am  not  sure 
whether  twenty  or  fifteen  years,  but  I  believe  that  the 
fifteen  years'  statute  is  retrospective. 
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Another  aspect  of  the  case  is,  how  the  "  Statute  of 
Limitations "  operated  upon  the  persons  who  sent  out  the 
money  to  Watson  and  Hunter,  They  sent  it  out  to  be 
applied  in  a  different  manner  from  that  in  which  it  was 
applied.  It  was  applied  to  the  purchase  of  land,  a  mere 
land  speculation,  although  it  ought  to  have  been  used 
for  the  purchase  of  stock,  and  I  have  then  to  deal  with 
this  case — suppose  Watson  and  Hunter  had  actually  got 
the  one -fifth  of  this  property,  and  not  ButledgSy  and  had 
remained  in  possession  of  the  property  to  the  present 
time,  how  would  it  be  as  between  them  and  the  present 
applicants?  Would  it  not  be  as  between  them  a  con- 
stnictive  trust,  as  to  which  the  "  Statute  of  Limitations  *' 
would  operate?  I  therefore  think  that  in  this  respect 
the  Plaintifis  have  no  equity,  and  that  if  a  right  ever 
existed  it  would  have  been  barred  by  the  ^^  Statute  of 
Limitations.*^ 

This  is  the  broader  view  of  the  case  and  the  more 
material.  Upon  the  other  points  it  is  hardly  important  I 
should  express  an  opinion,  but  as  I  have  heard  the  subject 
discussed  I  will  state  what  my  impressions  are.  I  do  not 
think  that  the  bill  is,  properly  speaking,  multifarious ;  nor 
would  I  say  that  the  objection  of  prolixity  would  lie. 

Another  groimd  of  demurrer  is,  that  the  allegations  of 
the  bill  are  inconsistent  and  uncertain.    I  think  the  bill  is 
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open  to  that  objection,  for  it  endeayouis  in  two  different 
ways  to  giye  an  excuse  for  not  making  parties  to  the  flidt 
those  who  are  in  the  same  interest  with  the  Flamtiffa.  It 
attempts  in  one  way  to  meet  that  difficulty  by  framing  the 
bill  on  ^behalf  of  the  Plaintiffs  and  all  other  penoni 
similarly  interested,  and  then  it  goes  on  to  explain  and 
account  for  the  deriyative  interests  of  a  great  maoy  of 
those  persons. 

Then  as  to  the  objection  that  the  trustees  in  insolvencj, 
or  the  personal  representatiyes  of  Watson  and  HufUer  are 
necessary  parties.  I  rather  think  that  Watwn  and  HmUer 
are  disposed  of.  They  unquestionably  executed  a  con?ej- 
ance  of  all  their  property  to  Masony  which  would  bare 
passed  this  if  it  was  not  trust  property,  and  the  only  reason 
urged  why  it  did  not  pass  it  is,  its  being  trust  property 
belonging  to  the  class  the  Plaintiffs  claim  to  represent. 
The  only  aspect  of  the  case  in  which  Watson  and  Hunter 
should  be  represented,  aad  that  is  rather  far  fetched,  would 
be  that  they  would  be  entitled  to  the  residue,  if  any,  after 
payment  of  Masony  and  their  assignees  might  haye  a  pos- 
sible interest  in  any  oyerplus  of  assets.  The  trustee  in 
insolyency  of  Mason  is,  I  think,  a  necessary  party.  If  this 
property  passed  to  Mason  by  the  trust  deed,  he  or  bis 
assignees  would  be  materially  interested  in  controyerting 
the  assertion  that  the  funds  contributed  by  Watson  and 
Sunter  were  held  by  them  in  trust  for  those  through  whom 
the  Plaintiffs  claim ;  also  they  might  insist  that  as  those 
the  Plaintiffs  represent  had  claimed  the  money  against 
Mason  they  could  not  now  claim  the  inyestment.  I  do  not 
think Masonhhaaelf  is  a  necessary  party^  he  haying  become 
insolyent. 

With  respect  to  the  objection  that  the  Plaintiffs*  daiffl 
was  barred  by  the  *'  Statute  of  Limitations^'  I  think,  as  I 
haye  already  said,  that  the  fifteen  years*  statute  does  apply; 
and  eyen  with  respect  to  the  six  years'  "  Statute  qfJM^ 
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ioHoniy^  I  liare  some  doubt  whether,  if  a  demand  may  be 
treated  either  as  a  debt  or  a  trust,  and  parties  lie  by  till 
ofler  the  debt  is  barred  by  the  statute,  they  can  afterwards 
relj  upon  it  as  a  tnist.  I  think  the  fifteen  years*  "  Statute 
ofLimUaiiafu'^  does  apply,  the  trust,  if  any,  being  a  con- 
stmctiTe  trust. 
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With  respect  to  the  ground  that  the  Plaintiffs  have  not 
offered  to  redeem  the  Defendant  Hawthorn,  as  mortgagee, 
ihe  case  made  by  the  bill  is,  that  as  to  a  great  part  of 
the  mortgage  money  he  is  a  mortgagee  having  priority, 
and  as  to  a  portion  only  he  is  puisne  to  the  Plaintiffs. 
The  principle  laid  down  as  to  an  offer  to  redeem, 
which  is  more  a  matter  of  form  than  anything  else,  is 
that  a  mortgagee  can  insist  that  he  shall  not  be  made  a 
party  for  any  other  purpose  than  to  be  redeemed,  and  as  a 
mere  matter  of  form  I  think  the  Defendants  may  raise  the 
objection,  there  should  be  an  offer  to  redeem  so  £Eur  as  he 
has  priority.  I  think  there  is  probably  a  sufficient  aver- 
ment of  notice  in  the  mortgagee. 

As  to  the  objection  that  the  several  persons  contributing 
to  the  venture  should  be  made  parties  to  the  suit,  I  do  not 
think  it  appears  that  the  contributors  were  so  numerous 
that  their  being  made  parties  should  be  dispensed  with,  nor 
can  the  Plaintiff  well  escape  that  difficulty  by  offering  to 
give  effect  to  such  rights  as  they  may  succeed  in  establish- 
ing, more  particularly  in  a  bill  of  this  kind,  which  is  sub- 
stantially the  exercise  of  a  right  of  election,  which  each 
of  them  has  as  much  right  to  exercise  for  himself  as  the 
Plaintiffs  have  for  themselves.  For  these  reasons  I  shall 
allow  the  demurrer,  with  costs. 


One  order  was  drawn  up  allowing  both  demurrers,  and  i>»0.l6,17,18. 
from  this  order  the  Plaintiffs  appealed.  jmptaL 


348  SUPEEME  COUET:  VICTOBIA. 

1869.  Mr.  Jbr*fer  and  Mr.  a' Beckett  £ot  the  Appellante.    Tfce 

HuiTTBB       agreement  of  13th  May,  1841,  set  out  in  the  bill,  was  a 

R     ^    as     declaration  of  trust  by  Butledge  as  to  the  money  to  1)e 

invested  in  the  G-ipps  Land  survey,  and  the  aU^^tions  of 

^%^r  *^®  ^^^  clearly  show  that  this  money  was  afterwards 
invested  in  the  Port  Eairy  survey,  and  that  the  Plaintifi* 
agent  assented  to  the  substituted  investment.  The  bill 
does  not  charge  Builedge  with  any  breach  of  trust  in  altering 
the  destination  of  the  fund  in  his  hands ;  but  to  support 
the  demurrer  it  is  necessary,  contrary  to  the  bill,  to  infer 
fraud  and  misappropriation  by  Rutledge,  In  the  absence 
of  distinct  evidence  to  the  contrary,  it  will  be  assumed  that 
Ruitedge^  a  person  having  had  money  applicable  to  a  par- 
ticular purpose  and  applying  it  to  a  purpose  substantially, 
•  though  not  exactly  in  the  manner  required  by  the  trust, 

invested  it  for  the  purposes  of  the  trust:    Maikiai  t, 
Mathias  (m).    Where  the  trust  fund,  as  in  this  case,  can 
be  traced  into  a  particular  purchase,  the  unauthorised 
purchase  may  be  adopted  as  an  investment  by  the  eetiui 
que  trusty  independently  of,  or  contrary  to  the  actual  inten- 
tion of  the  trustee :  Taylor  v,  Flumer  (n),  Stoty'e  Hquitf/ 
Jurisprudsnee  §  1210.     The  Port  Fairy  survey  having  been 
purchased  by  Mutledge^  as  trustee,  with  trust  money,  imme- 
diately upon  the  purchase  being  completed  the  express 
trust  created  by  the  agreement  of  the  18th  May,  1841, 
applied  to  the  new  purchase.     The  trust  is,  therefore,  an 
express  trust  within  the   exception   of  the   "  Siatuie  of 
Limitationt "  (  §  39  of  the  Consolidating  Statute,  No.  218). 
It  is  not  necessary  to  obtaining  the  benefit  of  the  excep- 
tion that  the  trust  should  have  been  declared  as  to  the 
particular  property  the  subject  of  the  suit.    It  is  sufficient 
if  the  trust  which  the  suit  seeks  to  enforce  has  been 
expressly  declared,  although  it  originally  affected  a  difibrant 
subject  matter :  Salter  v,  Oavanagh  (o),  Harrie  v,  Harni— 
No.  2 — (p),  Emeet  v.  Orayedill  (g'),  Bolfe  v.  Gregory  (r). 

(m)   8  Sm.  &  G.,  652.  (p)    29  Bear.,  110. 

(•)    8M.&S.,  562.  (q)    6  Jnr.  N.  8.,  740. 

(o)    1  Dr.  k  WaUh,  668.  (r)    11  Ih^  97. 
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The  purchaae  made  by  Watson  and  Hunter ^  if  not  witUn  the         1869. 
scope  of  their  agency,  could  be  adopted  as  a  proper  invest-       Huntib 
ment  by  the  ratification  by  their  principals,  who  have  in     pp-,** 

&ct  affirmed  it.     Rutledge  cannot  take  advantage  of  an         

excess  in  the  agents'  authority  to  repudiate  a  contract  into  '2^*^.** 
which  he  had  entered  with  them.  The  principal  may  in 
equity,  as  well  as  at  law,  at  any  time  disclose  himself,  and 
insist  upon  the  completion  of  a  contract  entered  into  on  his 
behalf;  and  need  not  make  the  agent  a  party  to  a  suit  to 
enforce  it.  The  Plaintiffs  cannot  be  affected  prejudicially  by 
lapse  of  time  since  the  purchase,  as  nothing  remained  to  be 
done  by  them  in  the  interval.  They  had  contributed  all  they 
were  required  to  pay,  and  until  the  trust  was  repudiated 
they  had  a  right  to  assume  that  the  obligations  of  the  trust 
were  recognised,  and  would  be  fulfilled  when  an  account 
was  called  for.  The  letter  of  September,  1842,  which  is 
relied  upon  as  a  withdrawal  from  the  original  agreement 
converting  JRutledge  from  a  trustee  into  a  debtgr  had 
reference  to  the  particular  transaction  objected  to.  The 
Greelong  purchase  having  been  abandoned,  and  the  money 
not  having  been  returned,  the  letter  had  no  further  opera- 
tion. It  sufficiently  appears  by  the  bill  that  Watson  and 
Hunter  have  no  beneficial  interest.  They  were  mere 
trustees,  and  their  absence  being  accounted  for  the  cestui 
que  trusts  may  sue  without  them.  The  proceedings  in  the 
suit  of  the  Marquis  of  Ailsa  and  others  against  Mason  are 
relied  upon  as  shewing  that  Mason  has  no  interest,  the 
decree  and  orders  in  that  suit  amounting  to  an  adjustment 
of  accounts  as  between  Mason  and  the  Plaintiffs,  bringing 
him  in  a  debtor  to  them.  The  decree  of  the  Privy  Council 
in  that  suit  is  an  authority  for  the  frame  of  the  present 
Bait,  and  the  inquiry  sought  as  to  the  parties  interested  who 
are  not  and  cannot  be  individually  parties.  The  interest 
in  real  estate  which  Woitson  and  Hunter  acquired  for  the 
Plaintiffs  must  be  taken  to  be  personalty  for  the  purpose 
of  transmission:  Darby  v.  Darby  (#).  Ab  to  the  mort- 
gagees, their  position  is   recognised  so  far  as  they  are 

(«)    3  Drew.,  944. 
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mortgagees  without  notice,  and  in  that  respect  a  sale  of 
the  equity  of  redemption  only  can  be  sought.  As  to  tlie 
moneys  advanced  after  notice,  the  Plaintiffs  say  there  is  no 
yalid  mortgage ;  and  it  is  only  as  to  such  advances  tbat 
the  mortgagees  are  brought  before  the  Court.  In  that 
capacity  the  Plaintiffs  are  not  bound  to  offer  to  redeem 
them. 


Mr.  J.  W,  Stephen  and  Mr.  Webh  for  the  BespondentL 
Bees.  7  and  8  of  the  "  Statute  of  Frauds  "  and  sees.  97 
and  98  of  the  Act  No.  284,  require  all  dedaratioiu  of 
trust  as  to  land  to  be  in  writing,  unless  arising  hj 
implication  or  construction  of  law.  The  only  declara- 
tion of  trust  in  this  case  is  as  to  land  at  Gipps  Land. 
If  that  trust  is  applied  to  land  at  Port  Fairy,  the  trust  as 
to  that  land  arises  by  implication  of  law,  and  is  purely 
constructiye.  Admitting  that  the  trust  may  be  so  applied 
as  a  constructiYe  and  not  an  express  trust,  it  is  barred  hj 
the  *'  Statute  of  Idtnitatians,*^  which  excepts  nothing  but  aa 
express  trust.  To  escape  the  difficulty  created  by  the  one 
statute,  the  Plaintiffs  must  bring  themselves  within  the 
operation  of  the  other.  A  constructive  trust  will  be  barred 
by  the  "  Statute  of  IdmitiUione : "  Charitable  Donatiom  «. 
Wyhrante  (t).  The  trust  declared  was  not  a  trust  of 
money  to  be  invested  in  land,  but  a  trust  to  attach  to 
one  special  purchase  if  made,  which  was  not  made.  It  waa 
not  a  trust  of  money,  but  of  land.  The  one  object  for 
which  alone  Rutledge  undertook  to  become  trustee  havisg 
been  abandoned,  and  the  letter  of  September,  1842,  having 
been  written  claiming  the  return  of  the  money  contributed 
to  that  special  object,  Butledge  became  a  debtor  as  to  the 
money,  and  could  not  have  bound  Watson  and  Hunter  hj 
any  investment  which  he  made  of  it.  At  the  time  the 
GKpps  Land  purchase  was  made  they  did  not  treat  it  aa 
made  on  their  behalf;  and  they  cannot  be  permitted  after 
withdrawing,  by  their  letter,  to  lie  by  waiting  to  aee 

(0    2  Jo.  &  L.,  182. 
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wbefther  or  not  the  inyestment  turned  out  profitably,  leaving 
Eutledge  to  bear  anj  loss,  and  acoountable  to  them  for  any 
profit.  The  PlaintiffB  were  bound  by  the  acts  of  their 
agents  who  elected  to  withdraw  from  the  only  venture  in 
which  Rutledffe  was  willing  to  join  them.  It  appears,  from 
the  agreement  set  out  in  the  bill  under  which  WaUan  and 
Hunter  were  employed,  that  they  had  no  authority  to  invest 
in  land.  We  admit  that  all  the  principals  might  have 
agreed  to  adopt  the  investment  in  land,  but  there  has  been 
no  such  agreement.  There  is  no  allegation  of  any  election 
to  accept  the  investment  by  the  principals  of  Watson  and 
Hunter.  Some,  not  all,  of  the  principals  are  represented  in 
this  suit ;  and  they  shew  no  right  to  elect  on  behalf  of  all. 
Those  not  before  the  Court  may  refuse  to  adopt  the  pur- 
chase, and  may  assert  a  claim  to  the  money,  which  would 
be  enforceable  against  RutledgBy  unless  barred  by  the 
**  Statute  of  IdmitoHons"  If  the  purchase  is  to  be  treated 
as  adopted  as  a  purchase  of  land,  the  interests  of  the  pur- 
chasers would  descend  as  realty,  there  being  nothing  in  the 
bill  shewing  any  intention  to  sell ;  and  the  real  represen- 
tatives, instead  of  the  personal  representatives,  of  deceased 
contributors  should  be  before  the  Court.  If  the  Plaintiffs 
adopt  the  investment,  their  proper  remedy  is  a  partition, 
not  a  sale,  which  is  contrary  to  the  terms  of  the  agreement 
nnder  which  they  claim.  In  this  aspect,  also,  the  absence 
of  parties  contributing  is  material,  some  seeking  to  elect 
on  behalf  of  all,  between  partition  and  sale.  The  bill  does 
not  distinctly  recognise  the  priority  of  the  mortgagees  as 
to  advances  before  notice,  but  asks  generally  for  a  sale  as 
against  them.  The  bill  drawing  no  distinction  between 
their  position  before  and  after  notice  and  seeking  to  deal 
with  them  on  a  common  footing  as  to  all  advances,  should 
have  contained  an  offer  to  redeem. 
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Mr.  Fortter  in  reply.  A  trustee  cannot  by  his  own  act, 
in  Hie  unauthorised  withdrawal  of  the  subject  of  an  express 
trust  and  the  substitution  of  another,  change  his  position 


W.  W.  ft  a'b.      vol..  VI» — ^XQ. 


2a 


8TIPEEME  COUBT:  VICTOEIA. 

to  the  prejudice  of  his  eeiiui  qve  trutti  from  tliat  of  n 
ezprees  to  a  conBtmctiTe  trustee.  The  substitution  of  the 
Port  Fairy-  aurrey  for  the  Gipps  Land  eurrey  was  ButleJge't 
act,  and  the  same  trust  attached  to  the  one  as  would  hare 
attached  to  the  other  bad  be  conformed  to  the  origiiul 
intention,  which  he  mmecesearily  departed  from.  A  parti- 
tion has  been  rendered  imposaible  by  Suttedge't  deslings 
with  portions  of  the  properly,  and  sale  is  the  only  arsilable 
remedy. 

Our.  ad«.  tmlt. 


Thx  Chief  Justice  ;- 


It  appears  firom  the  statements  in  the  bill  that  two 
persons —  Waiion  and  Hunter — were  entrusted,  some  yean 
ago,  with  large  sums  of  money  to  be  inrested  in  stock  in 
this  colony.  This  money  belonged  to  persons  resident  in 
Great  Britain,  whose  interests  the  Plaintiffs  owned  or  re- 
presented. Watton  and  Hunter  made  various  inTestmeota, 
and  arranged  with  Butledge,  one  of  the  Defendants,  to  join 
with  him  and  others  in  the  purchase  of  some  land.  Ao 
cording  to  the  Orders  in  Council,  then  the  law  of  tlw 
country,  the  mode  of  obtaining  land  at  that  time  was  to 
pay  a  certain  sum  of  money  into  the  Treasury,  obtain  > 
receipt,  and  on  that  receipt  the  applicant  was  entitled 
to  take  up  land  where  he  pleased. 

Five  persons  joined  in  this  arrangement  to  purchase,  the 
Defendant  Butledge  being  the  man  of  business,  and  acting  for 
the  others  in  the  matter.  He  was  to  make  the  selection,  and 
the  Crown  graot  was  to  be  issued  to  him.  The  Plaintiffs— 
for  in  this  part  of  the  case  the  Plaintiffs  on  the  record  tod 
Wation  and  Hunter  may  be  treated  as  the  same — the  latter 
being  the  agents  of  the  former,  or  of  (hose  whom  tbey 
represent — contributed  £1,000  and  upwards  towards  tbe 
purchase.    The  money  was  lodged  in  the  Treasury.    Laiul 
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it  Corner  Inlet  was  selected  by  the  Defendant  Butledge^  who         1^^- 
signed  a  declaration  that  when  the  grant  was  issaed  he  would       Huvtxb 
stand  seised  of  the  property  in  trust  for  the  other  persons.     ^    ^* 

No  grant  was  eyer  issued  for  that  land.     The  declaration         

of  trust  was  therefore  a  declaration  of  a  future  trust,  to  be  Avptal  ^ 
impressed  on  land  when  the  Crown  grant  issued.  For 
reasons  not  disclosed,  the  Defendant  ButUdge  evidently 
considered  the  selection  was  not  a  judicious  one,  and  by 
some  means  obtained  the  consent  of  the  G-oveninient  to 
abandon  that  selection,  and  make  a  fresh  one  in  the  vicinity 
of  Geelong.  After  this  second  selection  was  made  the 
Plaintiffs  became  aware  of  it,  and  wrote  in  somewhat 
indignant  terms,  remonstrating  with  the  Defendant 
Butledge  for  having  made  it  without  communicating  with 
them.  They  did  not  complain  of  any  impropriety  in  giving 
up  the  land  at  Comer  Inlet.  Nor  would  they  have  com- 
plained of  the  land  at  G-eelong  if  they  had  been  satisfied  that 
the  Defendant  Butledge  had  applied  his  own  judgment  to 
that  selection;  but  they  expressed  an  apprehension  that 
this  second  selection  was  made,  not  in  consequence  of  his 
thinking  it  the  most  suitable,  but  to  meet  the  convenience 
of  one  only  of  the  co-contributors.  That  letter  concluded 
by  a  demand  for  £1,000 — ^the  amount  actually  contributed 
being  meant.  No  answer  was  given,  the  money  was  not 
retomed,  the  Plaintiffs  took  no  further  steps ;  the  money 
was  not  acknowledged  as  a  debt  by  the  Defendant ;  it  was 
still,  therefore,  the  money  of  the  PlaintifBs. 

The  selection  near  Geelong  was  afterwards  abandoned, 
and  the  money  was  finally  invested  in  a  third  selection 
at  Port  Fairy — apparently  a  much  more  suitable  one 
than  either  of  the  other  two.  The  Plaintiffs  are  satisfied 
with  it,  Butledge  is  satisfied  with  it,  and  the  Crown  grant 
has  been  issued  to  him.  Inasmuch  as  the  Defendant 
Butledge  neither  acknowledged  the  money  advanced  by  the 
Pbuntiffs  as  a  debt,  nor  paid  it  back,  he  is  in  the  position 
of  a  person  who  either  must  admit  that  he  invested  this 
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amount  as  trust  money  for  the  benefit  of  the  Raintilb  as 
well  as  himself,  or  that  he  borrowed  and  used  money  of  other 
persons  for  his  own  purposes  without  authority.  On  a 
demurrer  pleadings  are  to  be  taken  most  strongly  agaiBst 
the  pleader,  but  certainly  the  Court  is  not  to  regard  the 
conduct  of  any  Defendant  more  censoriously  than  it  is  put 
by  the  pleadings,  and  it  is  not  so  put  by  this  bill.  We 
think,  therefore,  it  must  be  taken  for  granted  that  the 
Defendant  Mutledge  did  not  borrow  the  money  of  other 
persons  without  leave,  but  that  he  invested  it  advisedly 
and  intentionally  in  the  third  selection  as  trust  money,  and 
for  the  Plaintiffs'  benefit  as  well  as  his  own.  That  being 
so,  according  to  our  view,  the  letter  demanding  the 
return  of  the  money  not  having  been  acted  on,  is  of  no 
effiect. 


A  suit  was  subsequently  instituted  by  those  whom  the 
present  Plaintiffs  represent  calling  WaUon  and  Hvnier  to 
account,  they  having  in  the  mean  time  attempted  to  assign 
aU  their  property  to  a  person  named  Mason,  who  was  made 
a  co-Defendant  to  that  suit.  The  assignment,  although  pur- 
porting to  be  one  of  the  property  of  Waiwn  and  HwUery 
was  really  an  assignment  and  was  so  treated  in  the  sait, 
only  of  the  property  which  they  were  entrusted  with  by 
the  Plaintiffs.  The  Resident  Judge  of  this  Court  decided 
that  the  assignment  was  fraudulent,  and  void,  and  ought  to 
be  set  aside.  That  decision  was  reversed  on  appeal  to  the 
Supreme  Court  of  New  South  "Wales;  but  the  PriTj 
Council  reversed  this  last  decision  and  the  decree  of  tiie 
Resident  Judge  was  affirmed,  with  this  slight  modifieation, 
that  any  rights  of  third  persons  arising  from  the  intro- 
missions with  the  property  by  these  agents,  who  had  been 
clothed  by  the  owners  at  home  with  the  power  to  deal  with 
it  as  if  it  were  their  own,  were  to  be  conserved.  The  bill 
sets  Out  all  these  facts;  it  asserts  that  the  land  finally 
selected  was  mortgaged  without  notice  of  the  existence  of 
these  trusts;  and  that  further  advances  were  afterwards 
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made  bj  the  mortgagees  with  notice;  find  it  prays  for  a         ^^^* 
sale.    The  Defendants  ButUdge  and  Hawihom  demnr,  and       Huntbb 
the  demurrer  has  been  allowed.  «    *' 

The  first  ground  of  demurrer  is  want  of  privity.  It  is  '^^'/^ 
said  that  Watson  and  Hunter  are  the  only  parties  interested; 
that  the  authority  by  the  persons  in  Great  Britain  was  to 
inveet  in  stock,  and  not  in  land,  and  therefore  they  had  no 
interest  in  the  land  That  position  cannot  be  sustained. 
The  act  of  an  agent,  if  in  excess  of  his  authority,  may  be 
adopted  or  rejected  by  the  principal,  at  his  option.  The 
only  person  concerned  is  the  principal,  and  third  persons 
csonot  interfere  or  raise  the  objection.  l%ie  Defendant 
BMdedge  must  admit,  according  to  the  bill,  that  this  £1,000 
was  the  money  of  the  Plaintiffs,  and  they  now  say  that 
they  choose  to  stand  in  the  same  position  as  their  agents. 
Bud  they  are  at  perfect  liberty  so  to  do. 

The  next  ground  of  demurrer  is  that  Plaintiffs  have  been 
gniliy  of  laeheM.  But  the  Defendant,  being  a  trustee,  we 
are  not  aware  of  any  limitations,  apart  from  those  imposed 
by  statute,  recognised  in  equity.  If  the  Defendant  is  once 
shewn  to  be  a  trustee  there  is  an  end  of  the  question  of 
hehet.  The  dispute  really  between  the  parties,  and  on 
which  the  argument  mainly  turned  was  as  to  the  applicability 
o£  the  ^  Statute  of  LimUationM"  It  was  urged  that  this  was 
not  an  express  but  only  a  omstructiye  trust.  Now  ther» 
is  a  gieat  difference  between  the  creation  of  a  trust  and  the 
6?idence  of  it.  A  trust  may  be  created  by  certain,  acts 
done,  and  the  evidence  of  it  may  rest  on  parol  only.  The 
Statute  requires  that  it  should  be  evidenced  in  a  certain 
way;  and  when  once  it  becomes  an  express  trust  it  is  subject 
to  certain  advantages.  But  the  declaration  of  trust  is  not 
required  to  be  in  writing  as  in  the  case  of  a  contract  within 
the  "  Statute  qf  Fraudt.'*  The  object  of  a  declaration  of 
trust  XB  simply  to  have  a  statement  by  the  trustee  admitting 
that  his  couflrience  is  bound  with  regard  to  a  certain 
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1809.        matter;  tliat  though,  nominallj,  he  is  the  owner  of  tlie 

HuxTBB       property,  yet  in  fiyro  eonteiencia  he  is  not.     If  he  make 

BuTUDax.     *^**  declaration  in  form  bo  as  to  evidence  what  his  inten- 

tion  is,  that  is  quite  sufficient.    In  the  present  instaiioe 

A^^al.^    there  was  a  declaration  of  trust  referring  to  the  sdectian 

in  Comer  Inlet  only.    It  was  made  before  the  grant  issued. 

The  declaration  was  not  that  he  did,  but  that  he  would 

stand  seised.    It  is  contended  that,  as  he  never  got  that 

land,  the  trust  is  rendered  inoperative  for  want  of  a  subject. 

That  position,  however,  cannot,  we  think,  be  sustained  in 

equity.      When  the   Defendant  substituted  the  land  at 

G^elong  for  that  at  Comer  Inlet,  and  subsequently  that 

at  Fort  Fairy  for  the  latter,  he  cannot  be  heard  to  say  that 

he  by  his  unauthorised  act  rendered  his  own  declaration 

of  trust  inoperative.    When  he  substituted  one  piece  of 

land  for  the  other,  he,  in  effect,  also  substituted  that 

land  in  the  declaration  of  trust  for  the  land  described 

in  it.     But  this  was  put,  not  by  the  Plaintiffs  or  by  the 

bill,  but  by  the  Defendants  or  their  counsel  as  a  tortioiu 

act  of  the  Defendant  Butledge.    If  so,  we  think  the  case  is 

relieved  of  all  difficulty  for  the  principle  of  equity  is 

undisputed  that  no  person  can  benefit  by  his  own  tortious 

act.     It  is  unnecessary  to  consider  what  the  rights  of  the 

parties  would  have  been  had  the  exchange  of  one  piece  of 

land  for  the  other  been  made  with  the  Plaintiffs*  consent, 

for  they  say  they  were  not  aware  of  the  change  until  after  it 

was  effected.     We  think  it  is  fairly  to  be  inferred  that 

they  were  aware  of  it,  but  only  after  the  selection  was 

made,  and  then  did  not  dissent  therefrom.    Therefore  the 

rights  of  the  parties  are  not  the  same  as  if  the  Defendant 

Butledge  had  been  induced  to  make  the  selection,  not  of  his 

own  wish,  but  at  the  express  request  of  his  co-contributorB. 

We  allude  to  this  because  the  point  has  not  escaped  our 

attention,  and  it  is  desirable  that  the  parties  should  know 

that  we  do  not  express  any  decided  opinion  upon  it. 

The  next  objection  taken  was  want  of  parties,  Plaintiffii. 
We  think  the  decree  of  the  Besident  Judge  affirmed  by  the 
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PriTj  Council  is  binding  upon  us  as  an  autlioritj,  and 
BufScientlj  meets  tbe  objection,  and  tbere  the  undertaking 
bj  Counsel  at  the  bar  to  meet  the  rights  of  any  parties 
who  might  subsequently  be  proved  interested,  was  held 
sufficient. 

The  next  objection  is  the  want  of  parties.  Defendants,  but 
their  interests  have  gone.  Indiyidually,  Watson  and  Hunter 
had  no  interest  whatever.  Their  interest  was  as  the  agents 
of  the  parties  in  Great  Britain.  The  assignment  to  Mason 
is  set  aside,  and  the  only  thing  saved  is  the  rights  of  third 
persons  arising  firom  their  intromissions. 

The  last  point  is  that  there  is  no  offer  to  redeem  the 
mortgagees.  As  to  that,  the  Plaintiffs  do  not  ask  for  a 
partition,  but  for  a  sale ;  and  under  the  peculiar  circxun- 
stances  of  the  case  it  appears  to  us  that  the  Plaintiffs 
caonot  have  a  partition,  for  the  original  charges  on  the 
land  were  made  without  notice  of  the  existence  of  the  trust, 
and  cannot,  therefore  be  disturbed.  The  advances  made 
with  notice  form  the  subject  of  this  litigation.  The  Plain- 
tifi  merely  wish  a  sale  of  the  equity  of  redemption,  subject 
to  the  charges  which  they  cannot  disturb,  and  therefore  the 
offer  to  redeem  would  be  the  veriest  formaliiy. 

We  offer  no  opinion  as  to  the  ultimate  result  of  the  suit, 
bat  we  have  no  hesitation  in  saying  that  the  bill  requires 
an  answer. 
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The  appeal  will  be  allowed  with  costs,  and  the  demurrer 
orer-ruled  with  costs.  We  give  a  month,  exclusive  of 
vacation,  to  answer. 


CASES 


ARGUED  AND  DETERMINED 

IN   THB 
IN 

EASTER   TERM,    32  VICTORIA. 


The  Judges  who  sat  in  Banc  in  this  Term  were- 


Stawell,  C.  J.  Williams,  J. 

Babby,  J. 


In  the  mattee  op  the   conyiction   of 
FRANCES    JANE    LEWIS. 


R, 


1809. 
March  23. 


ULE  ni^i  under  "  The  Justices  of  the  Peace  Statute  At  the  return 

1865,"   No.  267,  section   136,  obtained  by  Jane  Frances  ^j^aerli.^0^267, 

Lewis,  who  had  been  convicted  before  Justices  at  Ballan  sec.  13(>,  to 

under  «  The   Wines,  Beer,  and  Spirits  Sale  Statute  1864,"  furt^jj^^'pro. 

No.  227,  section  45,  calling  on  the  Justices,  and  on  the  ceodinj^s  on  a 

Complainant,  James  Sainsbury,  to    shew  cause  why  they  breach  of  No. 

should  not  be  prohibited  from  further  proceeding  upon,  or  ^■^^'  ^^^-  ^^'  ^* 

in  respect  of  the  conviction.  no  conviction 

was  yet  drawn 
up,  and  that 
The  affidavits  set  forth  a  summons  to  Lewis,  for  that  she  no  "  minute  or 

did  at  a  date  and  place  named,  "  sell  and  dispose  of,  or  per-  of  the  convic- 
tion was 
■hewn ;  but  it  was  sworn  to  be  believed,  that  further  proceedings  would  be  taken  by 
wirrant,  on  the  mere  entry  in  the  magistr^-te's  book  of  the  daily  cause  list. 

B.eld,  that  on  the  return  of  snch  a  rule,  the  **  Justice*  Act*'  contemplates  the  exhibition 
to  the  Court  of  such  materials  as  will  enable  it  to  amend  the  conviction,  if  erroneous ; 
and  that  a  copy  of  the  entry  in  the  cause  list  affords  no  snch  materials ;  and  rule  for 
prohibition  discharged. 

w.  w.  k,  a'b.     vol.  VI.— law.  n 
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1869.  mit  to  be  sold  and  disposed  of,  liquor,  to  wit,  two  glasflea  of 
jn  re  ^^>  to  one  James  Sainshury  "  without  a  license,  contrary  &c., 
Lbwib.  j^]^^f.  j^^^  objection  was  taken  that  the  summons  disclosed 
two  offences  ;  that  the  magistrates  convicted ;  that  no  con- 
viction had  yet  been  drawn  up  or  signed  by  the  justices; 
but  that  Defendant's  attorney  believed  that  "  without  such 
formal  conviction,  a  warrant  will  issue  against  the  said 
Jane  Frances  Lewis,  merely  upon  the  entry  in  the  magis- 
trates' book,"  which  was  in  these  words :  "  Fined  £5.  6«., 
and  £1.  10«.  costs."  The  affidavits  set  forth  no  such 
"  minute  or  memorandum  "  of  the  conviction  or  order,  as  is 
mentioned  in  "  The  Justices  Statute  "  section  106. 

O.  A.  Smyth  for  the  rule. 

No  appearance  contra, 

Stawell,  C.  J. — "  The  Justices  Statute  "  clearly  contem- 
plates that  such  materials  shall  be  before  the  Court,  as  will 
enable  us  to  amend  the  conviction  if  it  be  erroneoudy 
drawn.  We  have  no  conviction  here :  indeed  it  is  swom 
that  none  is  yet  drawn  up  in  proper  form ;  and  no  sucli 
"  minute  or  memorandum,"  as  section  106  places  at  the  dis- 
posal of  the  Defendant  without  payment  of  any  fee,  has 
been  obtained  and  brought  before  us ;  under  these  circum- 
stances there  is  nothing  we  can  properly  prohibit. 

C7.  A,  Smyth. — The  real  point  below  was  that  the 
summons  was  duplex. 

Stawell,  C.  J. — We  will  decide  that  point  when  it  comes 
before  us. 

Bule  dischargtd. 
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JOPLING,  Appkllant,  v,  LAWLOR,  Respondent.         v.^^vO 

March  24. 


A 


PPEAL  CASE  stated  by  MagiBtrates  in  Petty  Sessions  Two  cart- 
atBallaarat.  J,"^"-^"* 

duBt  were 
claimed,  as 

Joplin^  complained  that  Lawlor,  being  a  toll-collector  at  exempt  from 

Ballaarat,  demanded  and  took  from  Jopling  a  toll  of  one  toll,  under  No. 

shilling  for  two  horses  and  two  drays  engaged  in  carting  q^I  load  was 

manure,  although  exemption  (a)  from  such  toll  was  duly  intended  for 

,  .      ,  export  to 

claimed.     The  magistrates  dismissed  the   complaint,  and  Ceylon,  where 

stated  a  case  as  follows :—  bone-dust  Is 

used  as 

manure;  the 

"It  was  proved  that  the  Defendant  was  a  toll-collector  receiving  toll   other  was  in- 

at  the  toll-gate  established  on  the  road  leading  from  Ballaarat  to  Ores-   ^^^^^  forsale, 

as  manure 
wick.     That  the  Complainant  is  the  occupier  of  a  bone- crushing  mill   ^  ^^^  farmers 

sitiute  about  a  quarter  of  a  mile  from  the  said  toll-gate.     That  on  the  in  the  district, 
thirteenth  day  of  November  last  Complainant  was  forced  to  pay  to       Held^  that 

Defendant  the  sum  of  one  shilling  toll  for  two  horses  and  two  drays  the  bone-dust 
engaged  in  carting  bone-dust  in  bags,  and  that  the  complainant  duly         export  was 

cUimed  exemption  from  the  payment  of  said  toll,  on  the  ground  that  ^^^  tha™for 

his  horses  and  carts  were  engaged  in  carting  manure.  local  use  was 


exempt. 


"It  was  admitted  by  complainant  that  one  of  said  loads  of  manure 
WIS  about  being  conveyed  to  the  railway  station  at  Ballaarat,  and  from 
thence  to  Melbourne  for  exportation  to  Ceylon,  where  it  is  used  as  a 
manure  on  the  coffee  plantations,  and  that  the  other  load  was  consigned 
to  Messrs.  Everingham,  Greenfield  Sf  Co.^  commission  agents,  for  sale 
■s  manure  to  the  farmers  in  the  district. 

"We  were  of  opinion  that  the  bone-dust  was  manure,  but  inasmuch 
as  it  was  ground  chiefly  for  the  purpose  of  export  that  it  was  not 
exempt  from  the  payment  of  toll ;  we  therefore  determined  that  the 
matter  hereinbefore  stated  was  insufBicient  to  support  said 
complaint," 

FellowM  for  the  Appellant. — This  "manure"  was  not  the 
less  manure,  that  a  part  of  it  was  ground  for  export.  In 
^ratt  V.  Brown  (b)  it  was  held  that  the  fact  that  part  of 
the  material  was  for  sale  made  no  difference.  The  whole 
was  deemed  exempt. 

(a)   Under  No.  176,  sec.  252.  (5)    8  C.  &  P.»  244. 

b2 
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Lawlob. 


JfarcA  25.         WINQFIELD,    APPELLANT,  V.  GLASS,    Eebpokpe5t. 


jtLpPEAL  case  stated  by  Justices  in  Petty  Sessions  at 
"d^^^Tl^to"^    Inglewood,  on  the  hearing  of  a  complaint  by  Su^h  Qlau 


A  memoran- 
dum delivered 


poundkeeper,     against  James  Wingfield  for  illegally  impounding  sheep. 

was  headed, 

like  a  letter, 

by  these 

words : — 

"  Loddon, 

Nov.  2,  '68." 

Heldy  that  such  a  memorandmn  did  not,  within  **  The  Pounds  Statute  1865,"  sec.  11. 
sufficiently  "specify  the  place  where  the  said  cattle  were  trespassing. 


The  case  stated  that  James  Wlngfield  by  his  agent,  im- 
pounded sheep  of  Hugh  Glass  ;  that  the  **  Defendant's  farm 


*t 


Higinhotham  for  the  Eespondent. —  In  Pratt  v.  Brown  it 
was  all  intended  for  manure  in  the  country  of  manufacture, 
or  it  was  all  going  to  the  farmers*  land  immediately  or 
mediately.  Here  half  of  it  was  only  an  article  of  commerce, 
so  far  as  this  country  is  concerned.  The  exemption  is  in 
favour  of  agriculture,  not  of  commerce.    Dant  v.  Moore  {c), 

Fellotos  in  reply — Agriculture  is  as  much  benefitted  by 
exempting  it  from  tolls  in  the  hands  of  the  first  maker, 
as  the  last  distributor. 

Pee  Cubiam. — The  apparent  policy  and  object  of  the 
Act  was  to  give  a  benefit  to  the  agriculturists  occupying  land 
in  this  country.  We  think  that  the  cart  bearing  manure  for 
use  here  was  exempt ;  and  that  bearing  manure  for  export, 
was  not  exempt.  The  toll-keeper  was  fully  justified  in  ask- 
ing the  question  he  did,  though  in  acting  on  the  judgment 
he  might  form  upon  the  answer  to  his  question,  he  might 
do  so  at  some  peril.  Both  sides  have  been  to  some  extent 
right;  there  will,  therefore,  be  no  costs. 

Appeal  allowed y  no  costs;  decision  to 
he  reversed;  case  to  he  remitted 
with  the  opinion  of  the  Court. 
(c)    9  L.  T.,  N.S.,  381. 
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was  situate  on  the  river  Loddon;"  and  that  ''the  sheep 
were  driven  to,  and  impounded  in,  the  Inglewood  pound, 
being  the  nearest  pound;"  that  the  impounding  agent 
delivered  to  the  pound-keeper,  with  the  sheep,  a  written 
memorandum  as  follows : — 
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"  Loddon,  November  2nd,  1868. 
"  To  the  Poundkeeper,  Inglowood. 

"  Please  receive  into  pound  four  hundred  and  forty -fire  (445) 
'*  sheep,  mixed  kinds,  for  trespass  in  my  crops.  Trespass,  one  shilling. 
"  Owners  wholly  unknown. 

"  J.    WiNOPIELD, 

"  Per  W.  H.  N.  Wingpield." 

The  Justices  determined  that  this  memorandum  did  not 
sufficiently,  within  the  meaning  of  "  The  Pounds  Statute 
1865  "  No.  249,  section  11,  "  specify  to  the  keeper  of  the 
pound  the  place  where  the  said  cattle  were  trespassing;^* 
and  this  appeal  was  from  such  determination. 

Mctchay  for  the  Complainant  below,  in  support  of  the 
determination. — The  description  of  the  place  must  be  such 
as  to  enable  the  trespasser  to  find  the  place,  and  know  both 
whether  the  pound  resorted  to  is  the  "  nearest "  pound,  and 
whether  the  impounder  is  entitled  to  double  or  treble 
damages  on  a  second  or  third  impounding  '^  off  the  same 
land."  The  word  "  Loddon  "  is  perfectly  vague  ;  it  is  the 
name  of  a  riv^er  400  miles  long,  and  of  an  enormous  district 
including  a  multitude  of  farms;  and  such  a  description 
would  never  enable  the  owner  to  "find  the  place." 
Behaves  v.  Bennett  (i),  Smith  v,  lAndo  (e),  Dwarris  on 
Statutes,  p.  661. 

Hartley  for  the  Appellant,  cited  Butcher  v.  Smith  (/*). 


Staweli*,  C.  J. — ^That  case  is  wholly  inapplicable  to  the 
present.    The  word  "  Loddon"  does  not  express  whether  the 

(<0    2  W.  &  W.,  L.,  191.  (e)     27  L.  J.,  C.  P.,  196. 

(/)   Sup.  Ct.,  Vic,  7  Dec,  1868. 
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land  was  enclosed  and  cropped,  so  as  to  enable  the  pound- 
keeper  to  charge  the  appropriate  fees ;  nor  does  it  describe 
the  place  of  the  trespass  in  such  a  way  as  the  trespasser 
has  a  right  to  hare  it  described  under  the  Act. 


Appeal  di^mmed. 


March  23. 
April  1. 


EEGINA  t..  PANTON,  P.M. 


Under  the 
"Lunacy 
Statute/*  No. 
309,  magis- 
trates cannot 
issue  a  distress 
warrant 
against  a  shire 
council  to 
enforce  pay- 
ment of  the 
expenses  of 
examining  and 
removing  a 
lunatic,  with- 
out first  giving 
the  council 
affected,  an 
opportunity 
of  heing 
heard  against 
payment. 

Proceedings 
on  an  order 
for  distress,  for 
nonpayment 
of  an  order  to 
pay,  made  ex 
parte,  pro- 
hibited. 


R 


ULB  nisi  to  prohibit  magistrates  from  enforcing  an 
order  directing  a  distress  warrant  to  be  issued  against  a 
Shire  Council,  for  non-payment  of  an  order  certifying  the 
amount  to  be  paid  for  the  examination  and  removal  of  a 
lunatic  found  within  the  shire.  There  were  three  rules— 
against  the  Shire  Councils  of  Bannockburn,  Bellerine,  and 
Barrabool.     All  were  argued  together. 

■    FellotDS  for  all  the  Councils. 

Dunn€,  Molestoorth,  and  Singhion  in  support  of  each  res- 
pective order. 

The  question  was  whether,  under  the  "  Lutkicy  Stut^de^' 
No.  309,  the  magistrates  could  call  upon  the  councils  to  shew 
cause  why  a  warrant  of  distress  should  not  be  issued  before 
giving  them  an  opportunity  of  opposing  the  grant  of  the 
certificate.  For  the  councils  it  was  contended  that  when 
lunatics  are  arrested,  the  councils  ought  to  be  heard  before 
a  certificate  was  granted  to  the  medical  men  for  their  fees. 
At  present  the  councils  are  not  heard  at  all,  and  know 
nothing  of  the  matter  till  they  receive  the  order  requesting 
payment,  and  behind  that  order  the  justices  afterwards 
decline  to  gp  when  asked  for  a  distress  warrant.  On  the 
other  hand,  it  was  urged  that  the  ''  Lunacy  Statute  "  makes 
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no  provision  whatever  for  the  councils  being  heard  on  these  ,_i?^^ 
occasions.  A  form  of  proceeding  is  prescribed  from  which  Reoina 
the  councils  appear  to  be  studiously  omitted  Panton. 

Our.  adv,  vult 


Stawelx,  C.  J. — The  question  in  these  cases  is  as  to  the  4P*^^  !• 
proper  mode  of  enforcing  an  order  for  the  payment  of  ex- 
penses of  conveying  a  lunatic  to  a  lunatic  asylum.  The  local 
Act  on  the  subject  adopts  several  clauses  of  the  English 
statute.  Justices  are  enabled  to  cause  any  person  to  be  ex- 
amined by  a  medical  practitioner,  to  determine  the  proper 
sum  to  be  awarded  for  the  expenses  of  the  lunatic's  removal, 
and  for  the  fees  of  the  medical  practitioners.  The  local  Act, 
however,  diverges  from  the  English  law  in  the  mode  of 
recovering  the  expenses  awarded.  According  to  the  latter, 
those  expenses  may  be  recovered  by  indictment  for  a  mis- 
demeanour ;  the  former  prescribes  that  obedience  to  the 
justices'  order  may  be  enforced  by  the  medical  practitioner, 
or  other  person  in  whose  favour  the  same  has  been  made, 
in  like  manner  as  any  order  by  justices  for  the  payment  of 
money.  The  prohibition  is  asked  for,  on  the  ground  that 
although  the  justices  possess  the  power  to  assess  reasonable 
compensation  and  expenses,  yet  their  order  must  be 
enforced  in  the  usual  way,  namely,  that  the  parties  against 
whom  it  is  made  must  first  be  heard.  We  concur  in  that  * 
view ;  for,  although  the  parties  may  be  called  on  to  shew 
cause  against  a  distress  warrant  being  issued,  that  does  not 
enable  them  to  go  behind  the  order.  They  ought  to  be 
afforded  a  fair  opportunity  of  disputing  that  the  lunatic 
was  not  found  within  the  district,  or  raising  other  objec- 
tions, which  may  be  properly  made  against  the  order. 

Rules  for  prohibition^  in  the  three  caeeSj 
made  absolute. 
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Mo 


habeas  corput 
it  upjiearcii 
tliot  tlio 


.OTION  to  discharge  Su^o  Levinger,  on  the  reading 
of  the  return  to  a  writ  of  haheai  eorput. 


n  gaol 


The  return  aet  forth  that  the  gaoler  detained  the  pri- 
BOner  under  a  warrant  issued  in  New  South  Wales,  and 
duly  endorsed  in  Victoria,  by  which  warrant  it  appeared 

s^"th  Iv  f ""    *''^*  *'*°  prisoner  was  charged  in  New  South  Wales  witb 

and  backal  i'n  committing  murder  OH  the  high  seas. 

that  he  had 

been  oliarged         Felloing,  for  the  prisoner,  contended  that  the  return  wm 

wil^Vi^"'*"  insufficient.     The  "  ConatUulton  Aet"  of  New  South  Walet, 

murdiT  on  the  under  which  the  warrant  was  issued  (ff),  gives  the  Supreme 

cludod  capture   Court  of  New  South  Wales  civil  and  criminal  jurisdiction. 

in  New  s^jatli  \  distinction  is  drawn   between   offences   triable  in  the 

esoBjied  thence  colony,  and  those  committed  in  the  colony.    Section  3  gives 

Held\]ia,t     j"*"' 8  "Miction  for   internal  offences ;    section  4  for  eitemal 

he  eould  not      ofi'ences — giving   power  to  hear  and   determine  upon  all 

to  N'ew  Soath  murders,  &c.,  committed  upon  the  sea,  or  in  any  haven  or 

Wales  for  place  where  the  admiral   has  power  and    iurisdiction,  or 

trial,  but  ^  .       ,   .  ,  *  _,■■ 

Dinnt  be  tried    committed  in  any  island  not  subject  to  a  European  poifer, 

in  \ictonft;      (,y  g^y  Qf  ^  gpg^  pf  imy  British  ihip.     Thus,  by  the  latter 

dieoharged        clause,  offences  not  committed  in  New  South  Wales  were 

raTuch*"'"*'    triable  there.  -  Then  the  18  &  19  Wie,,  cap.  ici.,  sec.  21, 

warrant.    •       also  gives  authority  to  try  this  offence.     The  clause  is  in 

these  terms ; — "  If  any  person,  being  a    British  subject. 

"  charged   with   having  committed  any   crime   or  offence 

"  on  board  any  British   ship  on  the  high  seaa,  or  in  any 

"  foreign  port  or  harbour is  found  within 

"  the  jurisdiction  of  any  court  of  justice  in  Her  Majesty 'i 
"  dominions  which  would  have  had  cognisance  of  suet 
"  crime  or  offence  if  committed  within  the  limits  of  its 
"  ordinary  jurisdiction,  such  court  shall  liave  jurisdiclion 
"  to  hour  and  try  the  ease  aa  if  Huch  crime  or  offence  had 
C?)    9  Orn.  rv..  cap.  Ix^iiii.,  «ec».  S  and  3. 


Levingeb. 
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"  been  committed  within  such  limits."  The  prisoner  being  1®^^- 
found  here,  the  offence  is  clearly  triable  here,  and  there  in  re 
is  no  reason  why  he  should  not  be  tried  here.  By  the 
6  &  7  Vic,  cap.  xixiv.,  sec.  2,  persons  charged  with  com- 
mitting any  offence  in  any  part  of  Her  Majesty's  domin- 
ions, and  escaping  to  any  other  part  of  her  dominions, 
may  be  apprehended  on  warrant  issued  from  the  colony 
where  the  offence  was  committed  and  endorsed  in  the 
colony  where  he  is  found,  and  section  3  gives  authority  to 
commit  the  offender  to  gaol  until  he  can  be  sent  to  the 
place  where  the  offence  is  committed.  The  object  of  that 
Act  is  merely  to  send  the  offender  to  the  place  where  he 
can  be  tried,  and  applies  only  to  an  offence  committed  in  a 
British  territory.  The  argument  for  the  Crown  is  that 
the  prisoner  may  be  "  charged  "  in  New  South  Wales  with 
an  offence  committed  elsewhere.  IStawell,  C.  J. — ^If  the 
question  of  policy  is  to  be  considered,  it  is  to  be  remem- 
bered that  there  may  be  a  difficulty  in  procuring  witnesses. 
Barry,  J. — Is  it  contended  that  if  an  offence  is  committed 
in  one  possession,  and  the  offender  escapes  to  another  pos- 
session, he  must  be  sent  h&ck  to  the  place  where  the 
offence  was  committed?]  Yes.  [Barry,  J. — Suppose  an 
offence  is  committed  outside  the  British  possessions,  and 
the  offender  is  charged  in  New  South  Wales,  and  the  wit- 
nesses are  all  taken  there,  and  the  offender  escapes  to 
another  possession,  you  say  he  must  be  tried  where  he  is 
found,  and  not  sent  back  to  New  South  Wales  ?]  Yes.  A 
man  is  only  to  be  sent  back  to  the  other  possession  when 
be  has  committed  an  offence  there,  not  when  he  is  merely 
"charged"  there  with  having  committed  an  offence  else- 
where. Section  7,  making  provision  for  the  offender  in 
case  of  acquittal  to  be  sent  back  to  the  possession  from 
which  he  was  brought,  bears  out  the  same  view. 

Eeference  was  then  made  to  JEr  parte  Bessett  (k),  Me 
Windsor  {f),  and  to  the  clauses  in  the  French  and  American 
(4)   6Q.B.,  481.  0)    6B.  &S.,  522. 
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^^^^1^^-         extradition  treaties,  as  showing  the  difference   hetween 
In  re         committing  an  offence  in  a  country,  and  being  charged  in 
a  country  with  having  committed  an  offence. 

Adamson  for  the  Crown. — Where  any  doubt  is  enter- 
tained as  to  the  interpretation  of  an  Act,  the  question  of 
inconvenience  should  be  considered.  In  this  case,  unless 
the  prisoner  is  sent  to  New  South  Wales,  there  will  proba- 
bly be  a  failure  of  justice,  as  the  Victorian  courts  can  not 
compel  the  attendance  of  the  New  South  Wales  witnesses, 
I  rely  upon  the  words  of  the  6  &  7  Vic,,  cap.  xixiv.,  as  inter- 
preted by  the  12  &  13  Vic,  cap.  icvi.  The  jurisdiction  is 
not  confined  to  offences  committed  within  the  particular 
colony  ;  the  words  throughout  the  different  sections  relate 
to  the  places  where  he  was  "  charged  "  with  having  com- 
mitted the  offence.  If  the  prisoner  could  be  tried  in  any 
of  the  colonies,  the  jurisdictions  of  the  different  courts 
might  clash,  and  he  may  be  again  tried  in  one  when  he  has 
been  acquitted  in  another,  for  a  charge  may  be  made  in 
the  absence  of  the  prisoner.  This  prisoner  was  triable  in 
New  South  Wales,  and  the  warrant  on  which  he  was 
arrested  is  only  preliminary  to  his  trial  taking  place  there. 

Fellows  in  reply. 

Cur.  adv.  wU. 


April  1  Stawell,  C.  J. — It  appears  that   Su^o    Letinger  was 

detained  in  custody,  having  been  charged  in  New  South 

Wales  with  the  crime  of  murder,  committed  on  the  high  seas: 
that  awarrant was  issued  for  his  apprehension, but  he  escaped, 
and  was  apprehended  here.  The  return  shews  a  warrant 
treating  him  as  if  he  had  been  apprehended  under  the  statute 
6  &  7,  Vic.,  cap  ixxiv.  The  sufficiency  of  this  warrant  depends 
on  the  proper  construction  to  be  placed  upon  the  statute. 
Eor  the  prosecution  it  was  urged  that  the  1st  section  of  the 
12  A  13  Vic.,  cap.  xcvi.,  enables  all  things  auxiliary  to  a 
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trial  to  be  done  by  the  country  in  wbicb  the  person  escap-       v^^ 
log  is  found,  and  tbat  it  enables  tbe  authorities  here  to         in  re 
transmit  the  prisoner  to  another  colony ;  and  thus,  that  if 
any  doubt  exists  as  to  the  power  conferred  by  the  6  &  7 
Vic.,  it  is  remedied  by  this  statute.     I  think,  however,  that 
the  things  auxiliary,  only  refer  to  the  trial,  and  not  to  the 
apprehension  of  a  prisoner.     It  was  for  purposes  of  trial 
that  additional  powers  were  conferred  upon  the  Court  of  the 
colony  in  which  the  prisoner  is  found  ;  and  it  would  be  strain- 
ing those  words  to  hold  that  they  mean  also  auxiliary  to  the 
apprehension.     For  the  prisoner,  it  was  urged  that  it  was 
quite  unnecessary  now  to  consider  if  this  Court  had  power 
to  transmit  the  accused  to  New  South  Wales,  as  he  might 
be  tried  here ;  the  12  &  13  Vic,  cap.  xcvi.,  enables  the 
Court  to  try  a  prisoner  if  found  here,  and  being  found 
within  this  colony,  the  jurisdiction  of  this  Court  attached, 
no  matter  where  the  offence  was  committed.     The  subse- 
quent power  conferred  on  the  Court  cannot,  however,  assist 
the  Court  in  any  way  in  putting  a  proper  construction  on 
the  previously  passed  statute,  the  6  &  7  Vic.     It  must  be 
considered  as  if  the  subsequent  Act  had  never  passed,  and 
if  the  prisoner  be  discharged,  so  far  as  this  Court  is  now 
concerned,  he  may  go  where  he  pleases.     A  subsequent 
Act  may  be  so  incorporated  with  a  previous  one,  as  mate- 
rially to  assist  in  construing  it.      But  the  12  A  13   Vic. 
has  no  direct  reference  to  the  6  &  7   Vic. ;    the  circum- 
stances of  each  are  completely  independent.    The  objection 
appears  to  be  one  of  the  purest,  technical  nature,  but 
although  that  is  so,  no  violence  must  be  done  to  the  rules 
of  interpretation.      The  first  section  of  the  6  &  7  Vic., 
cap.  xxxiv.,  declares  that  if  any  person  is  charged  with  having 
committed  an  ofience  in  any  of  Her  Majesty's  dominions, 
and  if  he  escapes  to  the  United  Kingdom,  and  if  a  warrant 
shall  have  been  issued  against  him  within  that  part  of  Her 
Hajesty*s  dominions  where  such  o£fence  shall  have  been 
committed,  such  warrant  may  be  endorsed.    Stopping  here, 
it  is  beyond  doubt  that  the  offence  must  be  committed 
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1869.  within  Her  Majesty's  dominions.    The  subsequent  portionB 

In  re  of  the  Act,  taken  independently,  might  perhaps  leave  it 
doubtful  what  the  Legislature  intended.  The  second  section 
provides  that  persons  charged  with  committing  offences 
within  any  part  of  Her  Majesty's  dominions,  and  escaping  to 
other  colonies,  may  be  arrested  on  warrant.  The  third  sec- 
tion, under  which  the  present  proceedings  are  taken,  states 
that  the  offender  charged  with  haying  committed  "such 
offence,"  may  be  committed  to  prison.  What  is  meant  by 
"  such  offence  ?"  Obviously  the  offence  mentioned  in  the 
second  section.  The  words  of  the  third  section,  taken  by 
themselves,  may  not  be  very  clear ;  but  a  reference  to  the 
first  and  second  sections  puts  their  meaning  beyond  doubt 
The  words  of  the  third  section  are  that  the  prisoner  shall 
''  there  remain  until  he  can  be  sent  back  to  that  part  of 
Her  Majesty's  dominions  in  which  he  is  charged  with 
having  committed  such  offence."  These  words  may  pos- 
sibly refer  either  to  the  place  where  the  offence  is  charged, 
or  to  the  place  where  the  offence  is  committed ;  but  the 
first  and  second  sections  shew  that  they  refer  to  the  place 
of  the  offence.  I  think  this  is  not  a  case  falling  within 
the  Act,  and  that  the  prisoner  is  entitled  to  his  discharge. 

Baret,  J. — The  9  Geo.  IK,  cap.  Ixxxiii.,  regulating  the 
administration  of  justice  in  New  South  Wales  and  Van 
Diemen's  Land,  was  in  force  several  years  before  an  attempt 
was  made  to  apply  generally  to  the  British  possessions,  the 
law  peculiar  to  New  South  Wales.  In  1S4S  an  Act  was 
passed  for  "  the  better  apprehension  of  certain  offenders." 
According  to  it,  persons  previously  beyond  the  pale  of  the  law 
by  escape  to  other  colonies  than  that  in  which  the  offence  was 
conmiitted,  were  brought  within  the  reach  of  justice.  If  he 
commit  an  offence  in  England  and  be  apprehended  in  a 
British  colony,  an  offender  may  be  sent  to  England  to  be 
there  tried ;  or,  vice  versd,  for  an  offence  committed  in  any 
of  the  colonies,  he  may  be  apprehended  in  England,  or  in  any 
other  colony.    The  provisions  of  this  Act  were  not  found 
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sufficient  to  meet  all  contingenciee,  and  larger  powers  were  ^®^^' 
given  hj  the  ^^  Merchant  Shipping  Act,^'  by  wWcli,  for  any  in  re 
crime  committed  in  any  part  of  the  world,  although  not  in 
the  dominions  of  Her  Majesty,  the  offender  may  be  tried 
by  any  competent  court  in  that  part  of  Her  Majesty's 
dominions  where  he  is  found.  In  this  case  the  offence  was 
not  committed  in  Her  Majesty's  dominions,  but  it  is  pro- 
posed to  send  the  prisoner  to  that  province  where  he  first 
arrived  after  committing  the  offence.  So  far  as  an  examin- 
ation of  the  statutes  enables  me  to  discover,  provision  has 
not  been  made  for  the  extradition,  or  transmission  from  one 
colony  to  another,  of  an  offender  for  an  offence  committed 
not  in  Her  Majesty's  dominions,  and  I  think  the  prisoner 
ought  to  be  discharged. 


Williams,  J.,  concurred. 


Prisofter  discharged  (k). 


(k)  He  was  inmiediatelj  re-arrested  on  a  Victorian  warrant  for  trial 
in  Victoria. 


FINN  V.  EAT. 
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April  5. 


HE  Plaintiff  obtained  a  verdict  in  an  action  to  recover  A  contract  for 
back  £100,  paid  by  him  as  a  cash  deposit  on  a  purchase  of  ^^^illin^rlde 
the  Defendant's  business  stock-in-trade,  under  a  contract,  at  a  valuation, 

the  material  parts  of  which  were  as  follow : —  the  appoint- 

ment of  valua- 
tors, who,  be- 
fore commencing  their  valuation,  were  to  appoint  an  umpire.    The  valuators  commenced 
their  valnation  without  appointing  an  umpire. 

Beld^  that  the  appointment  of  the  umpire  was  a  condition  precedent  to  the  valua- 
tion; that  the  original  agreement  fell  through  from  non-compliance  of  the  valuators 
with  the  condition  precedent;  and,  that  the  purchaser  was  entitled  to  recover  his  deposit 
paid  under  the  contract. 
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1^^'  .  46  Elizabeth  Street,  Melbourne, 

20eh  November,  1868. 
Messrs.  Ray  &  Co.,  Clunes. 

Qentlehen. — I  have  this  day  purchased  from  yon,  as  from  80tk 
November,  1868,  the  whole  of  your  stock-in-trade  and  lease  of  premisei 
occupied  by  you  in  Frazer  Street,  Clunes,  on  the  following  terms,  viz. : 

Stock  :  Two-thirds  to  be  taken  over  by  me  at  cost  mark,  i'a, 
Melbourne  cost  price  and  expenses  of  carriage  added ;  the  femuning 
one-third  to  be  taken  at  a  valuation.  Each  party  to  appoint  a  valustor, 
who,  before  commencing  their  valuation,  will  mutually  appoint  an  um- 
pire whose  decision  as  to  valuation  will  be  final  and  binding  on  all 
parties  concerned  as  to  such  parcels  only  as  the  valuators  cannot  agree 
upon. 

Lease:    &c.  (Signed)    Joks  Fnnr. 

I  have  this  day  sold  to  you  my  business,  stock-in-trade,  and  lease 
of  premises,  in  terms  of  your  purchase  note  of  this  date. 

(Signed)    Jakes  Rat  k  Ca 

A  rule  nui  was  obtained  to  set  aside  tbe  verdict, 
and  enter  one   for    the    Defendant    on  the   grounds:— 

(1)  That  the  appointment  of  the  umpire  previously  to  enter- 
ing on  the  valuation  on  the  3rd  December,  1868,  was  not 
a  condition  precedent  to  the  carrying  out  of  such  valuation. 

(2)  That  subsequently  to  the  alleged  valuation  on  the  3rd 
December,  the  Plaintiff  treated  the  contract  as  still  subsist- 
ing, and  thereby  waived  any  right  he  might  have  otherwise 
had.  (3)  That  there  was  no  valuation  at  all  under  the 
contract  of  the  20th  November,  1868. 

Fellows  and  Wriaon  shewed  cause. — This  was  a  con- 
ditional contract,  under  which  the  appointment  of  an 
umpire  was  a  condition  precedent  to  the  valuation. 
The  condition  had  not  been  performed,  and  could 
not  have  been  so  before  action  brought.  Therefore 
the  whole  arrangement  under  the  written  contract  fell 
through.  No  new  arrangement  could  be  made  by  parol 
under  the  statute.  UTohle  v.  Ward  (I),  Crawshaif  v- 
Collins  {m)f  Bright  v.  Dumell  («),  Gheslyn  v.  Dalhy  (o). 

(I)    1  L.  Rep.,  Ex.,  117.  (n)    4  Dowl.,  P.  C,  766. 

(m)  3  Swans.,  90.  (o)    2  Y.  &  C,  170. 
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Lohson  for  the  rule. — There  was  evidence  for  the  jury  ^^^' 
thafc  the  Plaintiff  adopted  the  acta  of  the  two  valuators ; 
and  that  the  mode  in  which  the  latter  proceeded  was  not 
a  fair  one,  or  one  in  accordance  with  the  proved  intentions 
of  the  parties,  and  from  which  the  Court  will  see  that  it 
would  be  grossly  inequitable  for  the  Plaintiff  to  recover 
ba€k  this  £100.     In  re  Rich  (p), 

Staweli.,  C.  J.  —  The  valuators  omitted  to  appoint 
an  umpire  at  the  proper  time;  they  did  not  agree, 
and  their  valuation  consequently  fell  to  the  ground. 
It  was  urged  for  the  Defendant,  that  the  Plaintiff 
liad  by  his  acts  continued  the  agreement ;  that  they 
afforded  suiBcient  foundation  for  the  valuators  declar- 
ing that  the  Plaintiff  had  failed  to  complete  or  per- 
form his  part  of  the  agreement,  though  it  seems  difficult  to 
discover  how  those  acts  could,  after  the  failure  of  the 
original  agreement.  If  this  had  not  been  a  contract  under 
the  statute,  there  might  possibly  have  been  evidence  to  go 
to  the  jury  from  which  they  would  have  been  justified  in 
coming  to  the  conclusion  that  an  alteration  was  made  in 
the  agreement,  under  which  the  valuators  went  on  and 
made  their  valuations  without  appointing  an  umpire,  with 
the  sanction  of  the  Plaintiff;  although  even  in  this  aspect 
there  isno  consideration  for  the  alteration.  But  the  Defendant 
is  met  at  the  outset  with  the  difficulty  of  the  original  con- 
tract being  under  the  statute,  and  the  impossibility  of  altering 
or  extending  it  except  by  writing.  "We  think  that  the  old 
agreement  had  sped,  and  that  there  was  no  evidence  which 
could  have  been  sent  to  a  jury  from  which  they  could  pro- 
perly infer  a  new  one  under  the  statute.  The  verdict  must 
therefore  stand. 

JRule  nisi  discharged. 

(jp)    8  Taunt.,  694. 
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1868. 

December  9. 

1869. 
April  9. 


McDOWALL  AJSTD  Akotheb,  Apfellaitts,  v,  MTLES, 

Ebspondeitt. 

xXPPEAL  case  stated  by  magistrates  in  Petty  Sessions  at 
Camperdown,  on  determining  to  grant  to  Myles,  a  crown- 
lands'  bailiff,  an  order  to  dispossess  McDowall  and  another 
of  land  in  an  agricultural  area,  which  they  occupied  under 
the  *^  Land  Acts  "  as  selectors  and  lessees ;  and  which  Mi/kt 
claimed  for  the  Crown  as  forfeited  under  *^'The  Amending 
the  conditions    ^^^  ^^^  1865,"  No.  237,  sec.  16,  for  non-fulfilment  of  the 

of  their  lease     conditions  of  the  lease. 

under  "  The 

Amending 

"J^,,^*^^  15.  -^*  *^®  hearing,  in  proof  of  the  forfeiture,  was  produced  a 
and  in  proof  of  copy  of  the  Government  Gazette,  containing  a  notification 
hft^nnt  in  T^*  subscribcd  "  J!  M.  Grant,  President  of  the  Board  of  Land 


Myles,  a 
Crown  lands' 
bailiff,  sum- 
moned 
McDowell 
and  another. 
Crown  lessees, 
for  forfeiture 
of  their  land 


and  Works,"    and  declaring  the  lease  of  McDowall  and 


he  put  in  a 
Chvemment 

taining  a  noti-  another  to  be  forfeited  under  section  16  of  the  **  Land  Act 

fication  of  the    1865."     It  was  contended  for  the  Crown  that  the  Gasette 

forfeiture, 

signed  by  the    was  prima  facie  evidence,  and  if  uncontradicted,  full  proof 

of  the  forfeiture.    For  the  Defendants  it  was  contended  :— 

(1)  That  no  forfeiture  had  occured  under  the  ^^  Land  Ad 

1865."      (2)     That    no    declaration  of  forfeiture  by  the 

"  Govemor-in- Council,"  had  been  proved.     (3)  That  there 

was  no  evidence  that  the  provisions  of  section  15  of  the  Act, 

or  the  conditions  of  the  lease,  had  been  violated.     The 

magistrates  held  that  they  could  not  go  behind  the  Gazette, 

an^dl^t^rm^'   *^^  *^**  *^®  Gazette  was  evidence  that  a  forfeiture  had 
ed  to  grant  an   accrued.      They   determined  to   grant   a  warrant  to  the 

Plaintiff;   the  Defendants  appealed;   and  the  magistratet 


President  of 
the  Board 
of  Land  and 
Works.     The 
Defendants 
contended 
that  the 
Gazette  was 
proof  of  for- 
feiture.   The 
magistrates 


stated  this  case. 


possess.    On 
appeal, 

Held,  that 
the  Oazeite  is 
no  evidence  of 
forfeiture,  but 

evidence  only  of  the  intention  of  the  Go vemor-in -Council  to  enforce,  by  forfeiture,  a 
breach  of  the  law,  or  of  the  terms  of  holding,  if  such  breach  have  actuaUy  occured ; 
that  the  magistrates  should  have  enquired  if  such  breach  had  in  fact  occured;  and  de- 
termination reversed. 
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Billing  (with  him  C,  A,  Smyth),  for  the  Eespondeut,  in 
support  of  the  complaint  and  decision  below. — The 
"  Statute  of  Evidence  1864  "  No.  197,  sec.  26,  enacts  that  where 
the  Govemor-in-Council  is  empowered  to  do  any  act,  proof  of 
the  Gazette  purporting  to  contain  a  copy  or  notification  of 
auch  act,  shall  be  prima  facte  evidence  of  such  act ;  the 
^Amending  Land  Act  1865,''  section  15,  enables  the 
6rovemor-in- Council  to  declare  a  forfeiture  of  this  land 
for  non-performance  of  the  conditions  of  the  lease,  or 
breach  of  the  provisions  of  the  Act.  The  Gazette  containing 
the  declaration  of  forfeiture,  is  therefore  prima  facie  evi- 
dence of  the  non-performance  of  the  conditions  of  the  lease, 
or  breach  of  the  provisions  of  the  Act.  Any  general  argu- 
ment that  the  tenant  should  have  an  opportunity  of  dis- 
puting the  facts  forming  the  basis  of  forfeiture,  is  displaced 
by  the  positive  enactment ;  and  indeed  it  is  not  to  be  sup- 
posed that  the  Board  of  Land  and  Works  would  advise  the 
Governor  to  declare  the  forfeiture,  before  a  full  and  con- 
elusive  enquiry. 


1869. 

McDOWALL 
V. 

Myles. 


I^llows  for  the  Appellants. — Under  the  Act  of  1865, 
section  15,  the  publication  in  the  Gazette  of  the  declaration 
of  forfeiture,  is  not  made  evidence  of  the  forfeiture,  or  of 
the  facts  forming  the  basis  of  the  forfeiture,  but  of  the  date 
at  which  the  forfeited  term,  if  forfeited  the  term  .shall 
have  been,  is  to  cease.  It  notifies  the  intention  of  the 
Govemor-in-Council  to  insist  on  the  forfeiture,  supposing 
the  event  constituting  the  forfeiture,  to  have  actually  taken 
pbice.  The  other  construction  is  so  contrary  to  natural 
justice,  that  it  can  only  be  adopted  under  express  enact- 
ment. Section  1  of  the  "  Land  Act  1865,"  enacts  that  it 
shall  be  read  together  with  the  "Land  Act  1862," — the 
two  as  one  Act.  Section  123  of  the  Act  of  1862,  is  the 
only  section  in  either  Act  which  gives  jurisdiction  in  this 
matter  to  the  justices.  It  enacts  that  upon  the  Crown- 
lands  bailiff  preferring  an  information  that  the  Defendant 
18  m  unauthorised  or  illegal  possession  of  Crown  lands,  the 
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1869.  justices  shall,  if  they  are  satisfied  of  the  truth  of  the  com- 
McDowAu.  plaint,  issue  a  warrant  to  dispossess.  Now,  when  any  for- 
M^E8  feiture  takes  place,  the  party  to  benefit  by  it,  has  an  option 
whether  he  will  take  advantage  of  it  or  not.  The  effect  of 
the  proviso  in  section  16  of  the  Act  of  1865,  as  to  the  noti- 
fication of  the  forfeiture  in  the  Gazette,  taken  together  with 
section  26  of  the  "  Evidence  Act^"*  must  be  that  the  produc- 
tion of  such  Gazette  shall  be  evidence  of  the  intention  of 
the  Q-ovemor-in- Council  to  take  advantage  of  the  forfei- 
ture ;  and  the  justices  must  then  satisfy  themselves  of  the 
truth  of  the  complaint,  by  hearing  evidence  on  both  sides 
as  to  whether  the  events  upon  which  a  forfeiture  accrues, 
have  or  have  not  occurred.  There  is  nothing  in  these  Acts 
to  say  that  the  existence  of  these  events  shall  not  be  proved, 
nor  even  (as  in  some  Acts)  that  the  onus  shall  lie  upon  the 
Defendant  to  prove  their  non-existence.  The  ^^  Didriet 
and  Shires  Act"  No.  176,  sec.  221 — 224,  makes  a  peculiar 
tribunal  of  the  Governor-in- Council,  and  gives  that  tribunal 
power  finally  to  decide :  in  that  case  this  Court  will  not 
interfere.  The  "Corporations  Actj"  No.  184,  sec.  19,  is  of  a 
similar  character  to  the  present  enactment.  In  that 
case,  as  in  this,  the  facts  may  be  enquired  into  be- 
fore the  ordinary  tribunal  of  the  country,  and  this 
Court  may  rectify  those  tribunals  where  erroneous  in  their 
proceedings.  No  ojther  landlord  would  eject  without  prov- 
ing a  breach,  even  under  the  most  stringent  lease  ;  and  in 
this  case  the  Crown  bailiff"  must  prove  before  the  justices, 
as  any  other  landlord  must  prove,  firstly,  a  breach  of  the 
Act  or  the  lease,  and  secondly,  the  intention  of  the  land- 
lord to  punish  the  breach  by  forfeiture.  Here  the  second 
requisite  has  no  evidence  in  support  of  it. 

Billing  in  reply. — Are  justices  in  petty  sessions  to  sit  as 
a  court  of  review  over  the  Governor  and  his  advisers  ia{ 
Executive  Council  ?  [Williams,  J. — No  mode  seems  to  be 
furnished  by  the  Act  for  proving  the  facts  on  which  the 
Governor  declares  a  forfeiture  to  have  taken  place,  or  for 
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allowing  the  tenant  to  defend  himself.]  The  justices  are  to 
satisfy  themselves — first,  that  A.  B.  is  in  occupation  of  the 
land  in  question ;  and  then,  that  it  is  forfeited  land,  and 
that  it  is  proved  by  the  Gazette.  The  bailiff  has  nothing  to 
do  until  after  the  forfeiture.  Into  what  court,  then,  is  the 
Governor  to  go,  to  inform  himself  whether  a  forfeiture  is 
proved  ? 

Cur.  adv.  vult. 
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Stawell,  C.J.,  read  the  judgment  of  the  Court  as  follows :—       April  9. 

Case  stated  by  the  Court  of  Petty  Sessions,  Camper- 
down.  Proceedings  had  been  instituted  against  th'e  Appel- 
lant for  being  in  unauthorised  occupation  of  Crown  lands, 
forming  part  of  an  agricultural  area.  The  Appellant  and 
another  person  were  lessees  thereof.  A  notification  in  the 
Qovernment  Gazette ^  declaring  that  the  lease  had  been  for- 
feited under  the  15th  section  of  the  ^'Amending  Land  Act 
1865,"  was  relied  on  as  proof  of  the  forfeiture ;  and  the  sub- 
stantial question  for  our  consideration  is,  whether  such  a 
notification  afforded  evidence  of  violation  of  the  provisions 
of  that  section. 


These  provisions  prohibit  any  person  becoming,  either 
in  his  own  name  or  that  of  another,  lessee,  sub-lessee,  or 
assignee,  of  more  than  640  acres  of  land  proclaimed  ;  or  any 
person  who  is  an  infant ;  or  a  married  woman  not  having 
obtained  a  decree  of  judicial  separation  binding  in  Victoria, 
or  who  is  not  domiciled  in  Victoria :  or  who,  in  respect  of 
any  portion  of  the  land  for  which  he  applies,  is  agent,  ser- 
vant, or  trustee,  for  any  other ;  or  who  has  entered  into  an 
agreement  to  allow  any  other  person  to  acquire  the  land,  or 
the  applicant's  interest  therein;  and  all  applications  for 
land  are  to  be  made  hand  fide ^  and  hot  as  agent,  servant,  or 
trustee,  of  any  other  person.  Then  follows  a  proviso  that 
if  any  person  shall,  in  violation  of  these  provisions,  become 
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the  lessee,  &e.,  of  an  allotment,  the  Oovemor-in-Council 
may  declare  the  lease  of  such  allotment  forfeited ;  and  upon 
publication  in  the  Government  Gazette  of  notice  of  such  de- 
claration, the  term  created  by  the  said  lease  shall  cease  and 
determine,  Ac.,  and  the  right,  title,  and  interest  of  the 
lessee,  &c.,  to  such  lease,  and  to  all  moneys  paid  for  rent, 
&c.,  shall  be  forfeited,  and  the  land  may  be  sold  in  fee 
simple,  or  leased  again  as  therein  prorided. 


The  deciding  on  the  violation  of  almost  any  one  of  these 
provisions  must,  if  that  violation  is  disputed,  necessarily  in- 
volve the  determination  of  matters  of  fact ;  those  matters 
being  supported,  as  may  be  expected  in  most  cases,  by 
conflicting  evidence  pro  and  con.  Yet  the  Act  creates  no 
machinery — in  the  manner  provided  by  the  llth  and 
12th  sections  of  the  27  Fu?.,  No.  184,  for  example— 
enabling  any  person  or  body  to  institute  the  inquiry 
necessary  in  any  such  instance,  and  to  hear  and  take 
evidence ;  nor  is  it  declared,  as  in  sections  13,  19,  and  221, 
of  27  Vic.,  No.  176,  that  the  ruling  of  the  Council  or  of 
any  Minister  on  the  point  in  dispute,  shall  be  conclusiva 
A  clause  analogous  to  this  proviso,  if  inserted  in  any  con- 
tract between  subject  and  subject — a  lease,  for  example- 
would  render  that  lease  void  in  the  event  of  a  forfeiture, 
and  determine  the  tenancy  ;  but  an  ejectment  to  dispwsesa 
the  overholding  tenant  would  still  be  required,  and  in  that 
action  the  Plaintiff  would  be  called  on  to  prove  the  act  of 
forfeiture  upon  which  he  relied.  An  Act  of  Parliament 
ought,  in  our  opinion,  to  be  interpreted  by  the  like  rules  of 
construction,  and  those  rules  are  not  to  be  altered  or  dis- 
obeyed in  order  to  prevent  the  unseemliness,  as  it  was  said, 
of  a  court  of  petty  sessions  trying  facts  on  which  the  Coun- 
cil are  supposed  to  have  decided.  Nor  does  this  construc- 
tion, as  was  put  during  the  argument,  render  the  clause  in- 
operative. The  fact  of  the  forfeiture  having  been  commit- 
ted, the  date  from  which  the  lease  is  to  become  void,  as 
well  as  the  intention  of  the  Government  whether  to  enforce 
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or  waive  that  forfeiture,  may  all  be  matters  of  public  in- 
terest. Under  this  clause,  the  publication  in  the  Gazette 
conveys  information  to  the  public  as  regards  all  these 
points — the  fact,  the  time,  and  the  intention  of  the  Execu- 
tive not  merely  to  enforce  the  forfeiture,  but  indirectly  also 
to  dispose  of  the  land  again  as  may  be  deemed  advisable. 

The  Bespondent,  however,  in  addition  to  the  construction 
of  the  "  Zand  Act "  for  which  he  contended,  also  urged  that 
the  "  Statute  of  Evidence  1864,'*  section  26,  made  the  noti- 
fication in  the  Gazette^  primd  facie  evidence  that  the  act 
which  the  Govemor-in- Council  was  authorised  to  perform 
had  been  duly  done,  and  consequently  that  the  forfeiture 
had  been  committed.  We  think,  under  the  terms  of  that 
section,  a  notification  in  the  Gazette  affords  primd  facie  evi- 
dence that  all  requisites  of  form  have  been  complied  with. 
Thus  the  notification,  though  bearing  the  signature  of  one 
Minister  only,  is,  until  contradicted,  proof  that  the  lease 
has  been  declared  to  be  forfeited  in  the  manner  prescribed 
by  the  section  of  the  "  Amending  Land  Act.**  But  the 
operation  of  the  ^^ Evidence  Statute**  does  not,  in  our 
opinion,  extend  so  far  as  to  render  the  mere  notification  in 
the  Gazette  of  an  act  having  been  done,  any  evidence  what- 
ever that  all  the  facts  and  circumstances  necessary  to  au- 
thorise the  doing  that  act,  really  existed  and  had  been 
proved.  The  statute  makes  the  notification  primd  fame 
evidence  as  regards  form,  as  we  think ;  as  regards  substance 
including  all  preliminary  essentials,  as  the  Respondent 
contends.  But  he  cannot,  in  our  opinion,  rest  there  ;  his 
arguments,  if  tenable,  prove  that  it  is  not  meveXj  primd 
facie^  but  conclusive.  Unless  it  were  so,  the  unseemliness 
on  which  he  rested  those  arguments  would  still  arise,  if  the 
forfeiture  were  disputed,  and  evidence  adduced  by  the  lessee. 
We  do  not  desire  it  to  be  inferred  that  it  would  in  our 
opinion  be  incompetent  for  the  Legislature  to  have 
declared  the  ruling  of  the  Council,  or  of  any  other 
body,  a  final  disposition  of  the  question ;    or   the  publi- 
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cation  in  the  Gazette  conclusive  evidence  of  the  forfei- 
ture having  been  committed.  We  cannot  but  think, 
however,  that  if  Parliament  had  deemed  it  necessary 
to  constitute  one  of  the  parties  a  judge  in  his  own 
cause,  such  an  intention  would  have  been  expressed  in 
terms  so  unequivocal,  as  to  have  admitted  of  no  doubt  or 
misapprehension.  The  decision  is,  we  think,  erroneous,  and 
should  be  reversed.  The  case  will  be  remitted  to  the 
justices,  with  our  opinion  thereon. 


Appeal  allowed  accordinglif. 


PEATT   V.    WILLIAMS. 


April  5,  9. 

If  a  deed  be 
executed  by  an 
attorney  nnder 
power,  before 
the  filing  of 
thejwwer  un- 
der No.  2ai., 
sec.  98,  the 
deed  is  not 
(unless  con- 
firmed) of  any 
validity, 
either  before 
or  after  the 
filing  of  the 
power. 


E 


IJECTMENT  for  land  conveyed  to  Plaintiff  from  John 
Smith  by  deed,  executed  for  him  by  George  Johnston  under 
power  of  attorney.     Verdict  for  Plaintiff, 

Eule  nisi  to  set  aside  the  verdict  for  Plaintiff,  and  enter 
a  nonsuit,  on  the  ground  that  the  power  of  attorney  from 
John  Smith  to  George  Johnston,  under  or  by  virtue  of  which 
the  conveyance  of  the  10th  November,  1S68,  from  John 
Smith  to  the  Plaintiff  was  executed,  was  not  filed  in  the 
office  of  the  Eegistrar-G-eneral  before  or  at  the  time  of  the 
execution  of  such  conveyance. 


Fellows  shewed  cause. — The  question  is  whether  the 
words  in  "  The  Instruments  and  Securities  Statute  18G4," 
No.  204,  section  98,  "unless  the  power  of  attorney  shall 
have  been  filed  as  hereinbefore  directed,"  mean  that  a  con- 
veyance executed  by  attorney  under  power,  shall  have  no 
validity  at  all,  if  not  executed  after  the  filing  of  the  power; 
or  shall  have  its  validity  suspended  until  after  such  filing— 
whether,  in  fact,  the  second  word  "  unless  "  in  that  section 
should  be  read  "  if  not,"  or  "  until."      The  Legislature  has 
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not  spoken  with  absolute  clearness,  or  in  a  peremptory 
manner,  and  the  rights  of  parties  ought  not  to  be  diminish- 
ed by  strictly  interpreting  the  second  word  "  unless "  as 
"if  not."  A  sufficient  meaning  is  given  to  that  word 
by  reading  it  as  "until."  The  section  is  in  its  framing 
not  mandatory,  but  simply  enabling.  It  gives  to  "any 
person"  power  to  file  the  power;  and  then  it  goes  on 
to  say  that  if  he  does  so,  the  advantages  of  section  95  shaU 
be  enjoyed.  On  the  other  hand,  any  deed  executed  under 
the  power,  shall  not  enjoy  the  advantages  of  validity  "until " 
the  power  under  which  it  is  executed  "  shall  have  been  filed." 
As  in  case  of  a  deed  wanting  confirmation,  "until"  the 
power  is  fi.led,  or  "  until "  the  confirmation  is  executed,  the 
deed  is  inoperative,  not  void.  Other  sections,  as  96,  clearly 
contemplate  a  gap  or  interval,  during  which  the  deed, 
though  not  void,  is  not  valid. 


1869. 
Pratt 

V, 

Willi  AiiP. 


Williqms  for  the  rule. — This  Act  is  a  consolidation  of 
former  Acts.     Section  98  is  a  re-enactment  of  section  4  of 
the  former  "  Fowers  of  Attorneys  Act "  No.  28.   In  the  former 
Act  the  words  used  were  "  And  no  conveyance  which  shall 
hereafter  be  executed,  shall,  unless  confirmed  as  aforesaid, 
be  of  any  force  or  validity  whatsoever  until  the  power  of 
attorney  shall  have  been  filed  as  hereinbefore  directed." 
In  the  present  Act  the  words  used  are  "  And  no  conveyance, 
mortgage,   or   other    specialty,    which   shall  hereafter  be 
executed  by  the  attorney,  shall  (unless  confirmed  as  afore- 
said) be  of  any  force  or  validity  whatsoever,  unless  the 
power  of  attorney  shall  have  been  filed  as  hereinbefore 
directed."      The  Legislature  has  therefore  in  consolidating 
the  law,  dispensed  with   the   word  "until"  and  adopted 
the  second  word  "  unless,"  in  its  stead.      If  the  Legisla- 
ture has  changed  its  expressions,  it  must  be  supposed  to 
have  changed  its  intentions.    The  Court  cannot  escape  the 
duty  of  interpreting  plain  expressions  according  to  their 
plain  meaning. 

Cur,  adv,  vult. 
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1869.  Stawell,  C.  J. — The  question  in  this  case  depends  on 

Pbatt         the  proper  construction  to  be  placed  on  the  98th  section  of 

Willi  ms      "  ^^*^  Instruments  and  Securities  Statute,"  which  repealed 

and  re-enacted  the  2l8t   Vic.,  No.  28.     That  latter  Act 

^^  '  prescribed  certain  things  to  be  done  by  those  who  may  haTe 
wished  to  take  advantage  o^  the  large  powers  conferred 
by  it,  with  reference  to  conveyances  executed  under  powers 
of  attorney.  The  power  must  be  filed,  and  if  filed  it 
rendered  valid  the  acts  of  the  person  conveying.  The  words 
of  the  4th  section  ran  thus  : — "  No  conveyance  which  shall 
"  hereafter  be  executed  by  the  attorney  shall,  unless  con- 
"  firmed  as  aforesaid,  be  of  any  force  or  validity  whatever, 
**  until  the  power  of  attorney  shall  have  been  filed  as  here- 
"inbefore  directed."  According  to  this  section,  the  per- 
son exercising  the  power  by  means  of  which  the  conveyance 
ha^  been  executed,  is  allowed  a  locus  penitenticB  until  some 
dispute  arises.  "  Unless  "  appears  the  appropriat-e  word  to 
use  with  reference  to  a  deed  of  confirmation,  "  until "  with 
reference  to  the  registration.  No  conveyance,  unless  con- 
firmed, shall  be  of  any  force,  until  the  power  has  been 
registered.  But  this  Act  was  repealed  and  re-enacted, 
with  certain  alterations,  and  in  the  repealing  statute 
"until"  has  been  altered  to  "unless."  The  section 
referred  to,  the  98th,  now  runs  as  follows: — "No  con- 
"  veyance,  mortgage,  or  other  specialty,  which  shall  here- 
"  after  be  executed  by  the  attorney,  shall  (unless  confirmed 
"  as  aforesaid)  be  of  any  force  or  validity  whatsoever,  unless 
"  the  power  of  attorney  shall  have  been  filed  as  hereinbefore 
"  directed."  If  we  attach  the  ordinary  meaning  to  the 
second  word  "  unless,"  the  section  will  have  a  harsh  effect. 
It  will  practically  amount  to  this — that  two  persons, 
although  agreeing  together  to  enter  into  a  contract  to 
be  carried  out  by  deed  of  conveyance  executed  under  a 
power  of  attorney,  cannot  do  so  unless  that  power  of  attor- 
ney has  been  filed  at  the  time  the  deed  of  conveyance  is 
executed.  The  deed  is  not  valid  unless  the  power  of  attor- 
ney has  been  filed.     It  appears  to  me  that  the  alteration 
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made  by  the  Legislature  of  "  until "  to  "  unless,"  was  done  ^^^^^^ 
ad?isedly,  and  that  it  was  never  meant  to  attach  the  same  Pbatt 
meaning  to  "  unless  "  as  to  "  until."  There  may  have  been  ^u^^ms 
several  reasons  which  rendered  such  a  course  advisable.  The 
execution  of  deeds  through  the  medium  of  a  power  of  attor- 
ney embarrasses  titles,  especially  in  a  country  where  the 
grantees  are  not,  or  may  never  have  been,  residents,  and  it 
may  have  been  deemed  advisable  to  discourage  and  render 
invalid  such  a  mode  of  execution,  unless  the  power  of  attor- 
ney was  filed,  and  thus  made  public.  If  the  alteration  of 
tlie  word  waa  made  advisedly,  the  Court  cannot  alter  it ;  if 
it  was  done  inadvertently,  the  Legislature  is  the  proper 
medium  of  correcting  the  error.  Our  duty  is  to  follow  its 
directions  according  to  the  plain  meaning  and  sound  con- 
struction of  the  words,  however  harsh  the  result  may  be. 
The  rule  for  a  nonsuit  must  be  absolute. 

Babbt,  J. — I  think  we  are  bound  by  the  words  of  the 
Act ;  they  do  not  state,  and  I  am  at  a  loss  to  discover,  the 
object  of  the  Legislature  in  changing  the  law.     By  section 
90,  the  power  of  attorney  remains  in  force  until  the  deter- 
mination of  it  shall  have  been  registered.    A  person  owning 
land  may  leave  this  country,  having  entrusted  a  power  of 
attorney  to  his  agent  to  execute  a  conveyance ;  and  if  the 
owner  dies  in  England  or  returns   to  the  colony,  if  the 
power  of  attorney  is  filed  and  subsists,  all  the  acts  done 
until  the  death  or  return  to  the  colony  of  the  owner  is 
regijstered,  are  valid.     That  may  be  done  so  soon  as  the 
intelligence  of  the  death  or  of  the  return  is  received,  or  it 
may  be  postponed  till  any  period  that  is  thought  fit.     A 
locus  peniientioB  was  left  before  the  clause  was  altered,  for 
the  vendor  or  purchaser  to  register  the  power  of  attorney. 
If  a  deed  is   executed,   and  the  person  constituting  the 
authority  to  make  it  die,  and  the  registration  of  death  does 
uot  take  place  for  ten  years,  any  act  done  under  the  power 
ia  valid ;  and  the  registration  of  the  power  might  also  have 
been  efiected  at  any  time  during  those  ten  years.     Now, 
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however,  the  locus  penitentudy  as  regards  the  registration  of 
the  power,  is  completelj  taken  away,  so  that  this  conse- 
quence takes  place — that  the  power  must  be  registered 
before  any  act  is  done,  while  the  other  and  more  important 
registration  may  be  postponed  ad  infinitum.  I  am  of 
opinion  that  the  words  of  the  Act  have  been  intentionally 
altered ;  that  they  are  clear  and  specific ;  and  it  would  not 
become  us  to  put  any  other  interpretation  upon  it  than  we 
have  done. 


Williams,  J. — We  must  not  go  out  of  our  way,  to  put 
an  extraordinary  meaning  upon  ordinary  words,  apparently 
used  in  their  ordinary  sense. 

Sule  absolute. 


HUNTEE  V.  SHEEWIN,  J.P. 

X\ULE  nisi  to  enter  a  nonsuit  in  an  action  against  a 
magistrate  for  false  imprisonment  and  malicious  conyictioiL 
The  declaration  contained  three  counts,  two  for  trespasses, 
and  one  for  the  malicious  conviction.  The  pleas  were  "  Not 
guilty  "  by  statute,  and  payment  of  £50  into  Court.  The 
verdict  was  for  the  Plaintiff  on  the  first  and  second  counts, 


April  5,  6,  9. 

Shervnn,  J. P., 
fined  Hunter 
under  the 
"Police 
Offences 
Statute"  for 
trespass,  and 
stated  an 
appeal  case. 
The  Supreme 
Court  re- 
mitted the 

case,  with  its  opinion  thai  if  a  claim  of  title  was  made  bond  fide,  the  magistrates  juris* 
diction  was  ousted.  Sherwin  reheard  the  matter,  held  that  there  was  no  claim  of  title 
made  bonfi  fide,  convicted  and  "  atijndjfcd  "  that  Hunter  he  fined  5#.,  and  £7  7*.  costs, 
and,  in  default  of  payment  forthwith,  imprisoned  for  five  weeks.  The  couviction  and 
warrant  were  bad,  and  Hunter^  after  lying  six  days  in  prison,  was  liberated  on  hah^m 
corpus.  Sh^rwiuy  under  pressure,  stated  another  case  for  the  Supreme  Court,  on  the 
hearing  of  which  his  determination  was  reversed.  Hunter  brought  an  action  aguitft 
Sherwin  for  false  imprisonment  and  malicious  conviction,  and  got  a  venlict  for  iSO. 
On  rule  nisi  to  set  aside  the  verdict,  on  the  ground  that  the  conviction  had  not  been 
"  quashed,"  as  required  by  the  "  Justices  Act"  sec.  164, 

Heldf  that  a  conviction,  bad  for  excess  of  jurisdiction,  can  he  brought  np  by 
certiorari,  though  certiorari  is  taken  away  by  the  statute  under  which  the  magistnte 
purported  to  act ;  that  reversal  on  an  appeal  case,  is  not  equivalent  to  quashing  OQ 
certiorari;  and  that  this  conviction  ought  to  have  been,  could  have  been,  and  had  not 
been,  quashed;  and  rule  absolute  for  nonsuit. 
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damages  £50  and  one  farthing,  and  for  the  Defendant  on 
the  third  count.  The  rule  nin  was  obtained  on  the  ground 
that  the  conviction  under  which  the  magistrate  had  com- 
mitted the  Plaintiff,  was  never  quashed  as  required  by 
"  The  Justices  of  the  Peace  Statute  1865  '*  No.  267,  section 
164.    The  facts  material  were  as  follow  : 
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Twenty   years  ago   Sargeantson  possessed  land  on  the 
river  Plenty,  and  Hunter  was  employed  by  him.     Nineteen 
years  ago  Sargeantson  left  Victoria,  or  left  the  neighbour- 
hood of  the  river  Plenty,  and  Hunter  entered  into  posses- 
sion of  his  land,  asserting  that  he  had  owed  Hunter  money, 
and  had  in  payment  given  over  to  him  the  land.     Hunter 
lately  became  insolvent.     Sargeantson  has   died,  leaving 
children  outside  Victoria.      The  guardian  of  the  children, 
by  an  agent  in  Victoria,  let  the  land  on  the  river  Plenty  to 
Willis,     The  official  assignee  of  Hunter  sold  his  estate  to 
Daniels  J  who  authorised  Hunter  to  occupy  the  land  on  the 
river  Plenty.     Willis  summoned  Hunter  for  wilful  trespass 
on  the  land,   contrary   to   "  The   Police   Offences  Statute 
1865."       The    summons    was   heard    by   the    Defendant 
Sheru^in,  a  magistrate.     Hunter  claimed  title  to  the  land, 
and  objected  that  the  magistrate's  jurisdiction  was  thereby 
ousted.     The  magistrate  determined  against  the  objection, 
but  stated  an  appeal  case  for  the  Supreme  Court.     The 
Supreme  Court  remitted  the  case  with  its  opinion  that,  if 
a  claim  of  title  was  made  bona  Jlde,  the  magistrate  had  no 
jurisdiction.     The  summons  was  reheard      The  magistrate 
decided  that  on  the  facts,  the  claim  of  title  was  not  made 
bona  fide,  and  convicted  and  fined   Hunter — "  adjudged " 
that  Hunter  be  fined  5*.  and  pay  £7  Is.  costs,  and  that 
in  default  of  payment  forthwith  he  be  committed  to  prison 
for  five   weeks      Hunter  gave   notice   of  appeal  to  the 
Supreme  Court,   but   Sherwin   committed  him  to  prison. 
Hunter,  after  lying  six  days  in  prison,  was  brought  before 
a  judge  of  the  Supreme  Court  on  habeas  corpus,  and  liber- 
ated,   Sherwin  ultimately,  under  pressure,  stated  another 
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appeal  case,  and  on  that  case  the  Supreme  Court  reyened 
his  determination.  The  question  now  raised  was,  whether 
this  reversal  of  the  determination  of  the  magistrate  wu 
such  a  quashing  of  the  conviction  made  by  him,  as  is  re- 
quired by  section  164  of  the  "  Justices  Statute.'' 


Ireland  J  Q.C.,  MacJeay,  and  O,  A,  Smyth,  shewed  cause. — 
The  ''  Police  Regulation  Statute  "  takes  away  certiorari,  and 
gives  no  appeal  to  General  Sessions ;  there  is  only  the  appeal 
case  stated  for  the  opinion  and  decision  of  the  Supreme  Court 
given  by  the  "  Justices  Statute''  It  follows,  that  if  this  con- 
viction cannot  be  quashed,  or  dealt  with  in  a  manner  equiva- 
lent to  quashing,  on  the  appeal  case  to  the  Supreme  Court, 
there  can  be  no  remedy  at  all  for  false  imprisonment  on  this 
illegal  conviction.  It  is  firstly  contended,  independently  of 
the  statutes,  that  where  a  conviction  is  bad  on  the  face  of 
it,  the  Court  will  not  grant  certiorari  to  bring  it  up ;  in 
such  a  case  there  is  nothing  to-  quash.  Hey.  v.  The 
Justices  of  the  West  Riding  (n),  Reg.  v.  Wood  (o).  Beg.  v. 
Bristol  Railway  Company  (p) .  This  conviction  was  bad  on 
the  face  of  it,  for  it  awarded  a  fine  of  5s.,  and  in  default  of 
payment  forthwith,  imprisonment  for  five  weeks — the 
"  JPolice  Offences  Statute,"  section  63,  authorising  only  one 
month.  The  conviction  was  also  bad,  because  in  form  s 
mere  civil  adjudication,  instead  of  a  penal  conviction  in 
a  quasi  criminal  matter — and  for  other  causes. 

Secondly,  it  is  contended  on  the  ^*  Justices  Statute,'* 
sections  150  and  1*39,  that  a  distinction  is  made  between 
a  mere  determination  prior  to  conviction,  and  the  conviction 
itself.  In  such  cases  there  is  only  a  preliminary  determin- 
ation ;  from  that  determination  specifically,  the  dissatisfied 
party  appeals  to  the  Supreme  Court.  Pending  the  appeal, 
all  proceedings  below  are  suspended,  and  any  proceeding* 
wrongfully  taken  are  nullities  ;  and  when  the  ultimate  de- 
cision of  the  Supreme  Court  is  to  reverse  the  determination 
(»)  7  Ad.  &  £U.,  583.    (o)  5  £U.  &  BL,  58.    (p)  II  Ad.  &  £11,202. 
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appealed  from,  the  stage  of  conviction  can  never  be  reached 
at  all.  In  that  aspect,  there  is  in  this  case  no  conviction 
to  quash.  Again,  independently  of  the  section  suspending 
proceedings  pending  the  appeal,  such  an  appeal  is  in  the 
nature  of  a  writ  of  error,  which  is  of  itself  a  stay  of  pro- 
ceedings.     (Kdd's  Practice,  p.  530. 

Finally,  if  there  were  a  conviction  here  which  the  statute 
required  to  be  quashed,  we  have  substantially  quashed  it  by 
reversing  it.  Vendbles  v.  Hardman  (  £  )  shews  that  a  mere 
reversing  on  appeal,  has  been  regarded  as  equivalent  to 
quashing  on  certiorari. 

The  other  authorities  cited  for  this  side  were  Frosaer  v. 
Ryde  (r),  Me  Desmond  («),  BrooJcley  v.  Warren  (f),  Rex.  v. 
Patterson  (v),  Ee^.  v.  Chaney  (w),  Ghaney  v.  Payne  (x), 
Reg.  V.  Cfridland  (y),  McDonald  v.  Buhner  (z). 
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Michie,  Q.C.,  and  Fellows,  for  the  rule. — ^There  is  no 
authority  for  the  proposition  that  where  a  conviction  is 
bad  it  cannot  be  brought  into  this  Court  on  certiorari ;  and 
there  is  authority  the  other  way.  Kirhy  v.  Simson  (a). 
Where  a  magistrate  purports  to  act  under  a  statute,  but 
exceeds  his  authority,  or  really  acts  outside  the  statute,  he 
has  no  jurisdiction  for  the  excess,  or  none  at  all ;  and  though 
the  statute  takes  away  certiorari^  his  proceedings  may  be 
brought  into  this  Court  and  quashed  for  their  excess  of 
authority,  or  altogether.  Upon  appeal  the  Court  has  none 
of  the  proceedings  below,  only  a  statement;  it  cannot 
quash  what  is  not  before  it,  and  can  only  answer  the  ques- 
tions expressly  put,  or  plainly  arising  out  of  the  statements 
in  the  appeal  case  before  it.     Dt/^kmaster  v.  Reynolds  {b). 


(q)    1  EU.  &  Ell.,  79.,  S.  C,  28, 
L.  J.  M.  C,  33. 
(r)    1  T.  R.,  414. 
(*)    5N.S.W.  Reps. 
it)    4  Ir.  Jur  ,  235. 
(v)    1  East,  298. 


(to)  6  D.  Pr.  Ca.,  281. 

(x)  1  Q.  B.,  712. 

(y)  27  L.  J.  M.  C,  28. 

(z)  13  Ir.  Rep.,  C.  P. 

(a)  10  Ex.,  858 

(b)  13  C.  B.,  N.  S.,  68. 
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As  to  the  authorities  tending  to  shew  that  quashing  on 
certiorari,  and  reversing  on  appeal  are  equivalent,  they  are 
not  the  dicta,  even  obiter  dicta,  of  the  judges,  hut  hasty 
inferences  of  the  reporters.  Here  was  a  conviction  in  fact, 
under  which  the  Plaintiff  suffered  actual  imprisonment; 
the  statute  requires  as  a  condition  precedent  to  the 
bringing  of  an  action,  that  such  conviction  be  quashed; 
such  conviction  could  have  been  quashed,  and  has  not; 
so  the  Plaintiff  ought  to  be  nonsuited. 


The  other  authorities  cited  for  this  side  were  Barton  v. 
Brichnell  (c),  Ratt  v.  Parkinson  (J),  Leary  v,  JPairiek{e)j 
Laurenson  v.  Hill  (/*),  Orepps  v.  Durden  (y),  Bropky  v. 
Ward  (K). 

Cur.  adv,  vuU. 


April  9.         StJlWELL,   C.  J.  : — 


The  declaration  contains  three  counts — two  for  trespass, 
and  the  third  for  a  malicious  conviction.  The  jury  returned 
a  verdict  for  the  Defendant  on  the  third  count,  and  for  the 
Plaintiff  on  the  first  and  second ;  damages,  one  farthing, 
in  addition  to  the  £50  paid  into  Court.  The  question  prin- 
cipally turns  upon  "  77ie  Justices  of  the  Peace  SttUuUy' 
28  Vic.y  No.  267,  section  164,  which  re-enacts,  with 
very  slight  alterations,  the  English  statute  on  the  subject 
(adopted  here  several  years  ago),  the  11  and.  12  Vic,  csp* 
xliv.,  knovm  as  Jervis^s  Act.  That,  so  far  as  the  present 
point  is  concerned,  was  an  alteration  of  an  older  statute, 
the  43  Oeo,  III,,  cap.  cili.,  which  enacted  in  the  first 
section,  that  in  the  case  of  a  conviction  having  been  quashed, 
the  Plaintiff  shall  not  be  entitled  to  more  than  the  actoal 
penalties ;   and,  with  no  costs  of  suit,  unless  it  is  speciallr 


(c)    13  Q.  B.,  393,  S.  C,  20  L. 

«!•,    iu.   L/.,    J.. 

(J)    20  L.  J.,  M.  C,  208. 
(<f)    ISJur.,  272. 


(/)  10  Ir.  R<?p.,  177. 
{g)  1  Sm.  L.  C.  568. 
\h)    4  Ir.  Jur.,  235. 
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alleged  in  the  declaration  that  the  acts  were  done 
maliciously,  and  without  reasonable  and  probable  cause. 
To  enable  the  Plaintiff  to  recover  substantial  damages 
under  that  statute,  he  must,  in  addition  to  proving  malice 
and  want  of  reasonable  and  probable  cause,  also  shew 
that  the  conviction  was  quashed.  This  section  is  divided 
into  two  by  Jervis^s  Act,  and  these  two  sections  are  again 
subdivided  into  three  by  the  present  Act. 


It  was  urged,  in  shewing  cause  against  this  rule, 
that  the  necessity  for  "  quashing  "  applied  only  to  those 
cases  where  the  conviction  was  good  on  the  face  of  it,  and 
where  by  extrinsic  evidence  it  might  have  been  shown  that 
the  magistrate  had  no  jurisdiction,  or  had  exceeded  it.  It 
appears  to  rae  that  this  construction  makes  the  section  per- 
fectly useless  and  inoperative,  because  in  such  a  case  as  that 
put,  the  Plaintiff  would  have  been,  of  necessity,  compelled 
to  quash  the  conviction.  Being  good  on  the  face  of  it,  its 
existence  would  be  a  bar  to  the  action.  If,  therefore,  as 
suggested  for  the  Plaintiff,  the  section  only  refers  to  in- 
stances where  a  conviction  is  good  on  its  face,  and  which 
can  only  be  proved  invalid  by  extrinsic  evidence,  the  sec- 
tion is  useless,  because  the  Plaintiff  would  have  to  do  with- 
out it,  that  which  it  compels  him  to  do.  We  see  no  reason 
to  limit  its  operation  in  the  way  proposed.  All  that  can  be 
quashed  must  be  quashed,  is  the  plain,  obvious,  and  neces- 
sary conclusion  to  be  deduced  from  the  clause.  It  is  no 
excuse  to  say  that  it  is  useless  to  quash  a  conviction,  which 
is  bad  on  the  face  of  it.  That  is  not  the  meaning  of  the 
Legislature.  Their  object  was  very  obvious,  namely,  to 
protect  a  justice,  who,  without  malice,  had  exceeded  his 
jurisdiction,  or  acted  where  he  had  none. 


In  the  present  case  the  conviction  or  order  com- 
plained of  might  have  been  appealed  from,  to  the 
general  sessions,  or  quashed  upon  certiorari.  Or  even  sup- 
posing that  under  the  lilOth  section,  there  could  not  have 
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been  ao  appeal  to  the  sessions,  no  case  has  been  cited  to 
shew  that  he  might  not  have  brought  up  the  proceedings 
by  writ  of  certiorari.  Certiorari  is  no  doubt  taken  away  by 
the  statute,  but  it  is  clear,  according  to  the  authorities,  that 
where  a  magistrate  exceeds  his  jurisdiction  he  does  not  act 
under  the  particular  statute,  and  therefore  the  clause  taking 
away  certiorari  does  not  apply.  It  is  just  the  same  where 
a  magistrate  acts  in  excess  of  his  jurisdiction,  as  where 
he  has  no  jurisdiction — for  as  regards  the  excess  he  has 
none.  We  think,  therefore,  that  the  Plaintiff  has  failed  to 
shew  that  if  an  application  had  been  made  in  the  proper 
way,  this  conviction  or  order  could  not  have  been  quashei 
We  have  already  said  that  wherever  it  came  it  might  be 
quashed,  and  we  think  in  this  case  it  might  have  been 
so  quashed. 


But  it  is  said — and  I  think  the  whole  case  might 
very  well  have  been  limited  to  this  simple  point — what 
was  done  was  equivalent  to  a  quashing.  A  special  case, 
by  way  of  appeal  from  the  magistrate's  decision,  was 
preeented  to  this  Court,  and  on  the  hearing  of  it,  the  Court 
reversed  the  magistrate's  order  or  judgment.  But  "re- 
versing" is  not  "quashing."  Although  a  decision  is  re- 
versed or  altered,  it  still  remains,  in  a  certain  sense,  a 
decision.  It  may  be  a  decision  totally  different  to  that 
first  pronounced,  stiU  it  is  a  decision  on  the  record  of  the 
Court  that  first  pronounced  it.  Quashing  is  a  very  differ- 
ent operation ;  by  it  the  decision  is  completely  obliterated 
It  was  urged  that  it  is  a  mere  verbal  distinction — that  there 
is  no  substantial  difference  between  quashing  and  reversing 
— and  two  cases  have  been  cited,  in  which  the  expression 
"  equivalent  to  quashing  "  falls  from  the  Court  of  Queen's 
Benph.  One  is  Charter  v.  Oream  (/).  In  that  case,  the 
question  now  at  issue  did  not  arise ;  there  it  was  simply 
whether  a  magistrate  having  returned  one  conviction,  and 
acted  upon  it,  was  at  liberty  to  return  another  conviction, 

(J)   13  Q.  B.,  216. 
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and  thus,  as  it  were,  amend  the  first  one,  and  it  was  held 
that  he  was  not  to  be  at  liberty  to  cure  defects  in  one 
conviction,  that  had  been  returned,  acted  upon,  and  after- 
wards held  bad ;  and  there,  what  was  done  was  held  equiva- 
lent to  quashing,  so  far  as  preventing  the  return  of  an 
amended  conviction.  But  no  authority  has  been  cited  to 
shew  that  where  the  Legislature  requires  a  conviction  to 
be  quashed,  anything  equivalent  to  a  quaflhing  will  be 
sufficient.  In  the  other  case  referred  to,  the  Queen's 
Bench  on  a  special  case,  held  the  conviction  wrong,  and 
quashed  it;  Venahles  v.  Hardman  (k).  But  the  words 
"conviction  quashed"  are  in  italics,  obviously  to  shew 
they  are  not  the  judgment,  but  are  merely  the  reporter's 
language,  stating  what  he  believed  to  be  the  result  of 
the  decision.  No  doubt  these  reports  are  framed  with  a 
great  deal  of  care,  but  I  do  not  think  we  are  bound  by 
the  conclusion  of  the  reporters  as  to  the  effect  of  the  judg- 
ments 
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It  is  also  said  that  as  section  168  of  the  "  Justices  of  the 
Feace  Statute  "  provides  that  no  action  shall  be  brought 
against  a  justice  relative  to  any  conviction  that  has  been 
affirmed  or  altered,  an  action  will  lie  where  it  has  been  re- 
versed. I  confess  I  cannot  follow  the  argument.  The 
obvious  meaning  of  the  section  appears  to  me  to  be  to  pro- 
tect justices  during  the  intermediate  proceedings  between 
the  conviction  and  the  appeal,  and  in  which  the  conviction 
is  amended  or  held  good.  The  conclusion  to  be  fairly  de- 
duced from  it  is,  not  that  quashing  is  unnecessary  in  every 
case,  but  that  where  the  conviction  is  affirmed  on  appeal,  an 
action  cannot  lie. 


The  history  of  the  Act  has   been  referred  to  for  the 

Plaintiff  during  the  argument,  and  I  think,  fairly,  but  it 

does  not  bear  out  his  view    The  Act  relating  to  actions 

against  justices,  was  passed  ten  years  before  the  statute 

(ifc)    1  EU.  &  EIL,  79  S.  C,  28  L.  J.,  M.  C,  33. 

W.  w.  *  a'b.      vol.  VI. — LAW.  D 
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^J^^^  enabling  appeals  to  be  made  to  the  Supreme  Comt 
HuNTEB  by  special  case  ;  it  is  hardly  to  be  supposed  that  that  which 
Sheewin.  ^^  ^^^  passed  for  ten  years  afterwards  was  in  the  con- 
templation of  the  Legislature  when  they  required  convic- 
tions to  be  quashed  before  an  action  could  be  brought. 
Again,  the  duty  of  the  Court,  as  clearly  shewn  by  the  Lord 
Chief  Justice  in  Buckmaster  v.  Beynolds^  is  in  these 
special  cases  simply  to  answer  questions  put  by  the  magis- 
trates, and  nothing  more.  They  have  power  to  "  reverte, 
affirm  or  amend'^ — not  to  "  quash."  They  cannot  quash 
convictions  that  are  not  before  it ;  they  can  only  be 
brought  before  it  by  certiorari.  The  conviction  in  this 
case  was  not  brought  before  us,  and  therefore  we  could 
not  have  quashed  it.  But  apart  from  that,  the  Legislature 
has  expressed  its  views  on  the  matter.  The  Plaintiff  contends 
that  he  is  at  liberty,  by  means  of  a  special  case,  to  get  all  the 
advantages  of  the  opinion  of  this  Court ;  and  all  the  advan- 
tages which  result  to  him  from  quashing  tlie  conviction, 
and  which  are  to  be  obtained  only  by  an  appeal  to  the 
general  sessions,  where  it  might  have  been  quashed  on  the 
merits,  or  by  certiorari,  where  it  might  have  been  quashed 
on  the  merits,  or  to  this  Court  for  a  technicality.  The 
Legislature,  however,  expressly  says  that  this  is  just 
what  the  Appellant  shall  not  do ;  it  declares,  by  section 
161,  that  any  person  applying  for  a  prohibition  or  a  special 
case,  shall  be  deemed  to  have  abandoned  all  right  to  appeal 
to  the  general  sessions ;  so  that  if  we  adopt  the  view  he 
contends  for,  we  shall  be  acting  directly  in  opposition  to 
that  section,  and  giving  him  the  benefit  of  a  special  case, 
reversing  the  judgment  of  the  magistrate,  and  in  addition 
thereto  all  the  advantage  to  be  derived  from  an  appeal  to 
general  sessions.  In  many  cases  difficulties  arise  in  arriving 
at  the  clear  intention  of  the  Legislature ;  where  doubtful 
expressions  have  been  used,  or  apt  words  have  not  been 
adopted,  or  where  there  is  a  conflict  between  one  section  and 
another.  In  the  present  case  no  such  difficulties  present 
themselves.     The  object  of  the  Legislature  has  been  con- 
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Teyed  in  aHier  a  technical  expression,  and  I  can  see  no 
reason  why  we  should  unnecessarily  depart  jfrom  our  obvious 
duty  of  ccmstruing  words  according  to  their  plain  meaning. 
I  think  the  rule  ought  to  be  absolute. 
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Babbt,  J. : — I  am  of  the  same  opinion.  Three  courses 
are  open  to  a  Defendant  who  complains  of  a  magistrate's 
decision — to  obtain  a  writ  of  certiorari,  to  appeal  to  the 
Quarter  Sessions,  or  to  appeal  to  the  Supreme  Court 
hy  special  case.  The  first  two  have  not  been  adopted. 
Nevertheless,  before  an  action  can  be  brought  against  a 
justice,  the  conviction  must  be  got  rid  of,  although  it  is  bad. 
The  obvious  intention  of  the  Legislature  is  to  prevent  a 
conflict  between  two  Courts ;  and  in  deciding  upon  the  real 
or  imaginary  injury  inflicted  upon  a  person  against  whom  a 
conviction  remains  in  another  Court,  the  second  Court  is 
not  at  liberty  to  question  it.  The  person  who  complains 
must  get  rid  of  the  determination  of  the  first  Court,  and 
means  are  prescribed  whereby  that  determination  can  be 
got  rid  of.  There  is  an  obvious  distinction  between  "  re- 
versing" and  "  quashing."  Li  reversing  you  do  not  touch 
the  record,  you  merely  alter  an  entry  of  the  decision  ;  but 
in  quashing,  the  order  drawn  up  is  extinguished  altogether. 


Williams,  J.,  concurred. 


Bule  absolute  for  a  nonsuit. 


I)  *2 


36  8UPEEME  COUET:  VigTOEIA. 


COUETNEY   (Absignbe)   v,   KING  akd  Anothib. 

C,  official  Assumpsit  by  Plaintiff,   as  official  assignee  of  tbe 

estate  of  J.,  insolvent  estate  of  John  Johnston  and  George  Jonas  John- 

sueil  K.  for  g^Qn   insolvents,  to  recover  £2,000  from   Defendants  for 

money  had 

and  received  monies  (I)  Had  and  received  by  Defendants  for  the  use  of 

^^c^o'^^JL  Plaintiff  as    such    assignee,    and    (2)  Found   to   be    due 

and  for  money  from     Defendants    to    Plaintiff,    as    such     assignee,    on 

accounts  accounts  stated  between  Defendants  and  Plaintiff  as  such 

stated  between  assignee. 
K.  and  C,  as 
assignee.     X, 

pleaded  never        Pleas  :—(l)    Never    indebted.      (2)    That    the    monies 

indebted;  and  ,   .        ,  , 

mutual  credits  claimed  by  the  two  counts  were  the  same ;  and  that  before 

axidK^^h'  h  ^^^'  ^^^  before  the  insolvency,  or  notice  thereof  to  Defend- 
left,  before  ants,  they  gave  credit  to  the  Johnstons  to  the  amount  of 
tion,  a  balance  ^9>J^23  128.  LOd.,  by  honouring  and  paying  their  drafts,  at 

due  to  K,,  who  their  request,  in  favour  of  the  holders  thereof,  and  such 

offered  to  set 

off  tbe  moneys  credit  became  and  ended  in  a  debt  due  and  owing  by  the 

claimed  by  C,  Johnstons  to  Defendants ;  and  that  before  the  insolvency,  or 
as  assignee.  ,  ^ 

On  general  notice  thereof  to  Defendants,  the  Johnstons  delivered  to 

^S^I^'that  I^efendauts,  who  received,  cattle  for  the  purpose  and  in 

as  the  moneys  order  that  Defendants  might  sell  and  receive  the  proceeds 

received  by  K.  ^^  ^^®  sales  for  and  on  behalf  of  the  Johnstons ;  and  that 

before  the  afDcrwards,  and  before  the  insolvency,  Defendants  sold  the 

sequestration, 

the  plea  was  cattle  and  received  the  proceeds  of  the  sales  thereof,  which 

on  general  proceeds  arc  the  monies  so  claimed  by  Plaintiff  as  such 

demurrer  as  *     ^  "^ 

amounting  to  assignee.     And  Defendants  further  sjvy  that  the  monies  so 

argiinientotive  P*^^  ^^  them,  at  the  request  of  the  Johnstons,  exceed  the 

tnivorseof  the  amount  of  the  monies  so  claimed  by  Plaintiff  as  assignee; 

though  an  ^^^  Defendants  are  ready  to  set  off  and  allow  to  him  the 

unnecessary  foU  amount  SO  claimed  out  of  the  monies  so  due  and  owing 
to  Defendants  as  aforesaid. 


Eeplication  joiniag  issue  on  the  first  plea. 


CASES  AT  LAW. 

Demurrer  to  the  last  plea  as  bad  in  substance,  for  that 
the  plea  is  no  answer  to  causes  of  action  which  did  not 
accrue  to  the  insolvents. 

Fellotos  for  the  demurrer  cited  Bees  v.  Watts  (m). 

Hiffinbotham  (with  him   Williams),  cited  Bittlestone  v. 

Timmis  (n). 

Cur.  adv.  vult. 
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COUBTNKY 
V. 

Kino. 


Stawell,  C.  J.  :- 


This  was  a  plea  under  the  "  Insolvent  Act.'''    [His  Honor 
read    the    averments.]      The   Plaintiff   demurred  on   the 
ground  that  the  plea  was  no  answer  to  causes  of  action 
which  did  not  accrue  to  the  insolvents  before  the  insol- 
vency, but  accrued  to  the  assignee  subsequent  to  it.     The 
Plaintiff  sues  as  assignee  for  money  had  and  received  to  his 
use  OS  assignee  since  the  sequestration.     The  plea  sets  up 
mutual  credits  accrued  before  the  sequestration — substan- 
tially.    We  were  informed,  during  the  argument,  that  the 
money  was,  in  fact,  received  by  the  Defendants  before  the 
sequestration.     If  the  Plaintiff  could  shew  no  fraudulent 
preference  he  would,  if  he  could  maintain  the  action  at  all, 
be  obliged  to  sue  for  the  money  as  had  and  received  to  the 
insolvents*  use  before  the  sequestration.     In  that  way  this 
plea — though  the  more  I  look  at  it  the  less  I   see  any 
necessity  for  it — might  be  deemed  an  argumentative  form 
of  the  traverse    "  never    indebted,"    which,    on    general 
demurrer,  would  be  a  good  plea.     K  the  plea  embarrassed 
the  Plaintiff,  there  was  a  proper  mode  of  causing  it  to  be 
removed.     The  case  cited  of  Bittlestone  p.  Timmis  has  no 
bearing  on  this.    There,  though  the  credit  was  given  before, 
the  payment  was  after,  the  sequestration. 


April  9. 


(m)  11  Ex.,  410. 


(»)  1  C.  B.,  389. 
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THE    QUEEN    v.   THE    BOARD    OP    LAND   AND 
WORKS,    Ex  parte  JACOMB. 

The  official        JLVULE  nini  for  mandamus  to  compel  the  Board  of  Land 
insolvent^         *^^  Works  to  register  JacoTiib  official  assignee  of  McArdell, 

Crown  lessee      an  insolvent,   as    assignee    of   a    Crown    lease,    firanted 

under  the  .     •       i  ■•  .  ■,  «    , 

'*  Amending      to  insolvent  Under  sections  13  and  14  of  the  '^  Amending 

ifa^.i^''^  c      Land  Act  1865." 
1865,"  IS,  after 

tlie  expiration 

threTvearsof        ^^®  lessee,   McArdell,  had  made   application  for,  and 
the  tenn  of       obtained,  the  necessary  certificate  under  section  It  (iv),  for 

the  ipiii8f> 

entitled  to  be     improvements  valued  at  £1,006,  and  hia  estate  was  compul- 
registored  as     sorily  sequestrated  before  the  expiration  of  the  first  three 

assignee  of  the  </        ^  .... 

lease  by  opera-  joars  of  the  term  (within  which  an  assignment  by  the  lessee 
tion  of  law,  ^g  prohibited  under  the  Act).  After  the  three  years  had  ex- 
pired, Jacomb,  his  official  assignee,  applied  to  be  registered  as 
an  assignee  by  operation  of  law,  under  section  22,  and  to  have 
the  land  put  up  for  sale  under  section  16.  Both  applica- 
tions were  refused  on  the  ground,  that  under  the  Act,  the 
insolvent,  who  had  reused  to  concur,  was,  as  lessee,  the 
only  person  who  could  be  recognised  by  the  Board,  and 
that  his  application  was  an  essential  preliminary  to  sale  or 
assignment. 

J,  W.  Stephen  and  Holroyd  shewed  cause. — The  plain 
policy  of  the  Act  is  to  prevent  alienation  within  three 
years  by  any  voluntary  or  involuntary  act  of  the  le«»see ;  and 
in  securing  this  result,  the  insolvent  is  protected  as  to  this 
property,  from  any  interference  by  his  creditors.  There  is 
no  getting  over  the  express  language  of  section  22,  however 
repugnant  to  preconceived  ideas  the  result  may  be.  It 
provides  that  no  estate  shall  vest  at  law  or  in  equity,  until 
registration  of  an  assignment ;  and  that  no  assignment  shall 
be  registered  unless  the  lessee,  or  person  assigning,  attends 
in  person  to  direct  the  transfer.     The  official  assignee  can 


S 
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therefore,  take  nothing,  unless  the  insolvent  chooses  to  give  ^®®^- 

it  him ;   and  the  insolvent  refuses  to  give  it  him  in  this  in-  The  Quekn 

stance.     The  concluding  proviso  of  section  22,  prohibits  ^^  board 

registration  even  after  the  three  years,  of  any  assignment  op  Land  and 

made  within  the  three  years.     The  word  "  until  "  in  that  -g,^    ^^^ 

proviso,  refers  to  the  assignment,  not  to  its  registration.  Jacomb. 

Machayj  Lawes,  and  A* Beckett,  in  support  of  the  rule. 
A  voluntary  sequestration  would  not  be  within  the  cove- 
nant against  assigning  the  lease,  and  there  can  be  no  ques- 
tion of  forfeiture  as  to  a  compulsory  sequestration.    Section 
25  of  the  ''  Insolvency  Statute,'^  vests  all  the  insolvent's 
estate  in  his  official  assignee,  ^*  except  where  it  is  by  some 
law  otherwise  expressly  provided,"  and  the  only  question  to 
be  decided  is,  whether  there  is  such  express  provision  in  the 
"  Amending  Land  Act  1865,"  and  nothing  of  the  kind  is  to 
be  found.     No  exception  can  be  created  by  inference. 
As  the  Act  expressly  recognises  assignments  by  opera- 
tion   of   law,    the    provision,    which    if    strictly    inter- 
preted, might  defeat  any  such  assignment,  cannot  receive 
such  a  construction.    The  necessity  for  personal  attend- 
ance can   only  be    intended    to    apply   to    the  class   of 
assignments  specified  in  the  second  part  of  the  clause,  that 
is,  to  assignments  by  act  of  the  lessee,   and  can  have 
no  application  to  the  assignments  mentioned  in  the  first 
part  of  the  clause,  that  is,  assignments  by  operations  of  law 
which  are  '  in  invitum '  as  against  him,  and  might  be  other- 
wise defeated.     The  present  case  and  that  of  an  absconding 
debtor,  afford  illustrations  of  the  unjust  and  absurd  con- 
sequences which  follow,  if  section  22  is  held  to  require  the 
debtor's  assent  to  an  assignment  by  operation  of  law.     The 
concluding  proviso  of  that  section  merely  prohibits  regis- 
tration within  three  years,  not  an  assignment  by  operation 
of  law    within    that    period,     although    it     delays    the 
registration    of   such    an    assignment    until    its    expira- 
tion.    Jacomh  did  not  apply  to  be  registered  until  after 

the  three  years. 


^  SXJPBEME  COUET:   VICTOEIA. 


1869. 


StaWELL,   C.  J.  : — 


Thb  Qctken 

The  Boabd         -^^^  ^*^®  seems  very  clear.      The  Board  declined  to  gire 

OP  Land  a»d  effect  to  an  assignment  by  operation  of  law,  solely  on  the 
Ex  parte  ground  that  the  ^^  Land  Act'*  does  not  justify  them  in 
Jacomb.  doing  so.  The  requirements  of  the  Act  have  in  all  other 
respects  been  complied  with.  The  right  under  an  assign- 
ment by  operation  of  law,  must,  irrespective  of  the  "  JnsoU 
vent  Act,''  be  taken  away  by  express  words ;  unless  so  taken 
away,  it  exists  as  of  course,  and  yet  so  far  from  there 
being  any  express  provision  throughout  the  Act  against 
such  assignments,  they  are  expressly  recognised.  By  the 
22nd  section  it  is  declared  that  no  such  assignment  shall 
be  of  force  until  registered,  and  that  it  shall  not  be  regis- 
tered until  three  years  from  the  granting  of  the  lease. 
The  attendance  of  either  lessee  or  assignee  is  sufficient  to 
obtain  registration.  The  postponement  is  for  an  object  un- 
concerned with  the  present  case,  and  at  the  expiration  of 
that  period  there  is  no  option,  the  Board  must  register. 
The  inference  from  this  section  is,  that  after  three  years, 
registration  is  imperative  upon  application,  and  the  official, 
both  as  assignee,  and  also  as  representing  the  lessee  under 
the  '^  Insolvent  Act"  is  entitled  to  make  application,  and 
to  be  registered  as  an  assignee  by  operation  of  law.  It  is 
unnecessary  to  refer  to  the  effect  of  the  receipt  of  rent  as 
regards  the  waiver  of  a  forfeiture. 

Buh  aholvie. 


CASES  AT  LAW.  4,1 


1869. 

DUNN    V.    WALDO  CK.  ^^HTi^s. 

May  7. 

TJLE  nisi  to  enter  a  suggestion  on  the  record  to  enable  D.  sued  W,  in 

Plaintiif  to  obtain  the  higher  scale  of  costs  in  an  action  of  CourtXr 

trespass.     The  action  was  commenced  in  the  County  Court  damage  done 

and  removed  thence  into  this  Court  on  certiorari  by  the  jp;  removed 

Defendant.     The  grievance  complained  of  was  damage  done  *^®  action  into 

by  huntsmen  and  hounds  in  hunting.     The  Defendant  paid  Coart  on 

£5  into  court,  and  the  jury  awarded  £5  more.     Barry,  J.,  ""^^  ^g"^'  ^"^^ 

who  tried  the  cause,  certified  for  costs  in  these  terms : —  into  Court. 

f|T|  • 

"  I  do  order  that  the  Plaintiff's  costs  in  this  action  be  taxed  awaideZ£5 

according  to  the  higher  scale  contained  and  set  forth  in  the  'nore-    The 

39th  schedule  of  the  *  Oomman  Law  Procedure  Statute^  "  (o).  for  the  higher 

The  prothonotary  refused   thus  to  tax,  unless   Plaintiff  «»le  of  costs. 

.  .    "^  '  The  prothono- 

obtamed  a  certificate  that  the  trespasses  were  "  wilful  and  tary  refused  to 

malicious"  {p).    Barry,  J.,  on  being  applied  to  for  such  **^^Jf^;,?i. 

certificate,  refused  to  grant  it,  as  he  did  not  believe  that  ficate  that  the 

the  trespasses  were  "  wilful  and  malicious."     At  the  trial  a  •''^ufofwid^'^ 

notice  from  Plaintiff's  attorney  was  proved  (the  orifinnal  malicious," 

being  produced  by  the  Defendant),  requiring  £5  damages  jad^e  refused 

for  the  injuries  done,  and  warning  Defendant  not  to  tres-  to  give.    A 
•*  °  notice  not  to 

pass  again.     This  letter  was  dated  28th  July,  1868,  and  trespass  had 

there  was  a  conflict  of  affidavits  as  to  whether  it  came  the^tr^ass 

personally  to  the  defendant  before  or  after  the  trespasses  sued  for,  sent 

(second  ones  suffered  by  Plaintiff),  in  respect  of  which  this  defendant  but 

action  was  brought.  *t  was  a  matter 

of  contest 
whether  it  was 
received  by' the  defendant  before  the  trespass  sued  for.  On  rule  nisi  to  enter  a  sugpges- 
tion  on  the  record,  to  enahle  plaintiff  to  obtain  the  higher  scale  of  costs,  it  was  con- 
tended forjplaintiff  that  the  action,  though  ''brought  into"  the  Supreme  Court  on 
certiorari  by  the  defendant,  was  not  originaUy  "  brought  in "  that  Court  by  the 
plaintiff;  and  that  as  the  trespasses  were  after  notice,  plaintiff  ought  to  have  his  costs. 

Seld,  firstly,  that  the  action  was  brought  in  the  Supreme  Court  when  it  was  brought 
into  it  by  eer^'orari;  and  secondly,  that  as  the  plaintiff's  evidence  only  shewed  that 
the  letter  might  have  reached  the  defendant  within  the  necessary  time,  while  the 
defendant  explicitly  swore  that  it  did  not  reach  him  till  long  afterwards,  the  Court 
ought  not  to  allow  the  question  to  be  further  tried  by  suggestion  on  the  record  and 
traverse  thereon,  and  rule  nisi  discharged. 

(o)  No.  274,  sec.  440,  sch.  xxxix.    (p)  No.  274,  sec.  429,  adopting  8  and  4  Vic.,  cap.  xxiv. 
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SUPEEME  COTJET:   VICTOEIA. 

Higinboiham  for  the  PlaintifT. 


Fellows  and  Madden  for  Defendant. 


Eor  the  Plaintiff  it  was  urged  that  he  was  entitled  to 
costs  on  two  grounds — ^first,  because  the  trespass  was  com- 
mitted after  notice ;  and  next,  because  the  Act  3  and  4 
Vic.  did  not  apply  to  cases  brought  from  the  County  Coiut 
by  a  Defendant.  The  words  of  the  Act  are : — ^  If  tlie 
"Plaintiff  in  any  action  of  trespass  brought  or  to  be 
"  brought,"  in  any  of  the  Supreme  Courts,  "  shall  recoTcr 
"by  verdict  of  the  juiy  40s.  [£10  in  this  colony],  aucli 
"  Plaintiff  shall  not  be  entitled  to  recover  or  obtain  from 
"  the  Defendant  in  respect  of  such  verdict  any  costs  what- 
"  ever,  unless  the  judge  before  whom  such  verdict  shall  be 
"obtained  shall  immediately  afterwards  certify  that  the 
"  action  was  really  brought  to  try  a  right  besides  the  mere 
'^  right  to  damages  for  the  trespass  or  grievance  for  which 
"  the  action  shall  have  been  brought,  or  that  the  trespass  or 
"  grievance  in  respect  of  which  the  action  was  brought  was 
"  wilful  and  malicious."  Section  8  provides  "  That  nothing 
"herein  contained  shaU  extend  to,  or  be  construed  io 
"  extend  to,  deprive  any  Plaintiff  of  costs  in  any  action  for 
"trespass  upon  premises  in  respect  of  which  any  notice 
"  not  to  trespass  thereon  shall  have  been  previously  served 
"  by  or  on  behalf  of  the  owner  or  occupier  of  the  land  tree- 
"  passed  over,  upon  or  lefb  at  the  last  reputed  or  known 
"  place  of  abode  of  the  Defendant." 


For  the  Defendant  it  was  answered  that  the  a£5davit  did 
not  sufficiently  state  that  the  Defendant  had  been  serred 
with  notice.  It  is  true  he  produced  a  notice,  but  he  maj 
have  got  it  afler  the  trespass  complained  of.  In  respect  to 
the  other  point,  the  Act  says  "  auy  action  brought."  Now, 
this  action,  though  commenced  in  the  County  Court,  was 
"  brought "  in  the  Supreme  Court ;  and  the  Act  makes  no 
distinction  as  to  where  the  actions  are  commenced. 


CASES  AT  LAW. 

In  replj  it  was  urged  for  the  Plaintiff  that  the  produc- 
tion by  the  Defendant  of  the  notice  of  July,  1868,  was 
sufficient  evidence  that  he  received  it;  but  if  the  Court 
required  further  evidence,  it  would  be  supplied.  As  to  the 
other  objection,  the  case  could  very  well  have  been  tried  in 
the  County  Court ;  the  Plaintiff  brought  it  there ;  the 
Defendant  removed  it  to  the  Supreme  Court ;  but  it  was 
;    uot  '*  brought "  in  the  latter  Court  by  the  Plaintiff. 

The  authorities  referred  to  on  both  sides  were — Dodd  v, 
^y%  isDi  Jbhntan  v.  Ward  (r),  Flini  v.  Sill  (*),  Vaux  v. 
VoUans  (t). 

The  case  was  mentioned  again,  more  than  once  on  the 
facta,  and  additional  affidavits  were,  at  the  suggestion  of 
the  Court,  filed  on  both  sides. 

Stawell,  C.  J. : — The  action  was  "  brought "  in  this 
i  Court  on  being  transferred  to  it  by  certiorari ;  at  least,  it 
".  was  then  "  brought "  in  this  Court,  so  far  as  concerns  the 
i    intention  of  the  Act,  which  vests  in  a  judge  a  discretion  to 

determine  whether  it  is  a  case  for  the  higher  scale  of  costs 

or  not. 

On  the  other  question  we  reserve  our  judgment. 
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0. 

Waldock. 


Stawell,  C.  J.: — The  Plaintiff  obtained  a  rule  nisi  for  leave 
to  enter  upon  the  record  a  suggestion  that  the  trespasses 
complained  of  were  committed  after  notice,  and  that  Plaintiff 
was,  therefore,  entitled  to  costs.  The  affidavits  in  support  of 
the  application  showed  that  the  notice  was  in  the  form  of  a 
letter,  which  was  left  at  Kirk's  Bazaar  for  the  Defendant, 
who  was  said  to  call  there  daily.  At  the  trial  the  Defendant 
admitted  he  had  received  the  letter,  but  he  was  not  asked 
when.     An  answering  affidavit,  made  by  the   Defendant 


(q)  7  C.  B.,  106. 
(r)  U.  868. 


(*)    11  East.,  184. 
(t)     1  N.  &  M.,  307. 


May  7. 


r' 
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1869. 
Dunn 

V. 

Waldock. 


himself,  states  distinctly  and  explicitly  that  he  receired  the 
notice,  not  from  the  bazaar — ^that  he  had  not  called  there— 
but  that  the  notice  was  forwarded  to  him  by  post,  and 
did  not  reach  him  till  long  after  the  trespasses  were  com- 
mitted. The  suggestion,  if  entered  upon  the  record,  can, 
no  doubt,  be  traversed ;  and  we  have  been  invited  to 
allow  it  to  be  entered  in  order  to  have  the  matter  tried 
if  we  do  not  consider  the  Plaintiff  has  sufficiently  proved 
his  statement.  If  there  was  a  conflict  of  evidence,  or 
if  the  mere  fact  of  knowledge  of  this  notice  was  sufficient 
when  it  once  reached  the  Defendant's  hands,  the  suggestion 
might  be  entered.  But  we  have  to  be  satisfied  in  explicit 
terms,  not  only  that  the  document  was  delivered  personally 
to  the  Defendant,  or  left  at  his  usual  place  of  abode,  but 
also  that  it  was  delivered,  or  left,  or  reached  him  before  the 
trespasses  were  committed.  Giving  the  most  perfect  ere- 
deuce  to  the  statements  for  the  Plaintiff,  the  utmost  to 
which  they  may  be  put  is  that  it  is  possible  the  letter  may 
have  reached  Defendant  within  the  necessary  time  ;  but  it 
is  consistent  with  those  statements  that  it  did  not  so  reach 
him,  and  we  have  his  explicit  statement  that  it  did  not 
"We  cannot  allow,  on  such  a  state  of  facts,  a  question  to  go 
to  the  jury.  It  is  not  a  question  of  credibility  on  one  aide 
or  the  other ;  but  on  one  side  there  is  a  mere  possibility, 
and  on  the  other  an  explicit  and  distinct  denial.  Under 
these  circumstances,  we  must  refuse  the  application. 


Rule  disekaryei. 


END  OF  EASTER  TERM. 
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Ls-  THE  Matter  of  HUGH  GLASS. 

1869. 

[In  Chambers]  (v).  v^-^^tn^ 

May  1. 

IbELANB,  Q.C.,  on  April  30th,  obtained  from  Stawell,  A  warrant  of 
C.  J.,  in  Chambers,  a  Writ  of  habeas  corpus  requiring  the  by  the  Legis- 
keeper  of  Her  Majesty's  gaol,  at  Melbourne,  to  bring  }^**^®  Assem- 
before  this  Court  the  body  of  Hugh  Qluss,  with  the  day  and  tempt,  recited 
cause  of  his  being  taken  and  detained,  &c.,  to  undergo,  &c.  £^.  j  f. 

Assembly  did 
On  May  1st  the  governor  of  the  gaol   brought  before  that^'^!wa8 

Btawell,  C.  J.,  in  Chambers,  Mr.  Hugh  Glass,  and  made  the  g«ilty  of  con- 
-  „      .  tempt  and 

loUowmg  return : —  breach  of  the 

privileges  of 

"  I,  John  Buckley  Castieau,  governor  and  keeper  of  Her  Majesty's  the  said  Legis- 

"gaol,  at  Melbourne,  in  the  colony  of  Victoria,  in  the  writ  in  the  J^^^^andThat 

"  schedule  annexed  named,  do  certify  and  return  unto  our   Sovereigfn  thVLetrisla- 

"  I^idy  the  Queen,  that  before  the  coming  to  me  of  the  said  writ,  that  tive  Assembly 

"i»  to  Bay,  on  the  30th  day  of  April,  1869,  JSuyh  Glass ,  in  the  said  had  adjudged 

**  writ  also  named,  was  committed  to  my  custody  by  virtue  of  a  certain  that  he  be,  for 

"warrant  of  commitment,  to  the  tenor  and  eflTect  following : —  *^  ^*",  , 

°  offence,  taken 

into  custody, 
"  '  To  the  sergeant-at-arms  of  the  Legislative  Assembly  of  ^, 

"  '  Victoria,  and  to  the  keeper  of  Her  Majesty's  gaol,       Held,  on 

"  '  Melbourne.  habeas  corpus, 

that  inasmuch 

Whereas  the  Legislative  Assembly  of  Victoria  did,  on  the  27th   |jj    jj^^^  qjjj„ 
day  of  April  instant,  resolve  that  Huyh  Olass  and  John  Quartefman   f^xich  privileges 
"'were  guilty  of  contempt  and  breach  of  the  privileges  of  the  said   as  were  enjoyed 
"  *  Legislative  Assembly,  and  whereas  the  said  Legislative  Assembly  ^7  *^®  House 
'•  'hath  this  day  adjudged  that  the  said  Huyh  Glass  and  John  QuaHer-  ?^  ig^g^^nd 

possessed, 
therefore,  limited  powers  only,  the  warrant  should  contain  averments,  or  state  grounds, 
to  shew  that  those  powers  had  not  been  exceeded;  that  the  warrant  was  therefore  bad; 
*nd  prisoner  discharged. 

(o)    Coram      Stawell,     C.     J.       advised  with  Stawell,  C.  J.,  before 
ioffy,  J.,  and  Williams,  J.,  also       he  gave  his  judgment. 
At  and  heard  the  argument,  and 
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1869.  "  <  man  be,  for  the  sdd  oflfence,  taken  into  the  custody  of  the  seiigeMt- 

" '  at-arms  of  the  Legislative  Assembly,  and  by  the  said  sergeant-at- 
"  '  arms  delivered  to  and  kept  in  Her  Majesty's  gaol,  Melboarne,  during 
** '  the  pleasure  of  the  said  Legislative  Assembly ;  these  arc,  tberefote, 
"  *  to  require  you,  the  said  sergeant-at-arms,  forthwith  to  take  into 
'  your  custody  the  bodies  of  the  said  Eugh  Glass  and  John  Quarier- 
'  man,  and  them  safely  to  convey  to  Her  Majesty's  gaol,  Melbooine 
**  *  aforesaid,  and  there  deliver  them  to  the  keeper  thereof.  And  yon, 
** '  the  said  keeper  of  the  s^d  gaol,  to  receive  £he  said  Hugh  Glass  and 

*  John  Quarterman  into  your  custody  in   t)ie  said  gaol,  and  tbem 

*  safely  to  keep  during  the  pleasure  of  the  said  Le^lative  AasemUj. 
'*  *  And  all  sheriffs,  deputy -sheriffs,  constables,  and  other  officers,  an 
** '  hereby  required  to  be  aiding  and  assisting  to  you  in  the  execotiaa 
''  '  hereof;  and  for  so  doing  this  shall  be  your  sufficient  warrant. 

'* '  Given  under  my  hand,  this  29th  day  of  April,  A  J).  1869. 

"  '  Fbanois  Mubfht,  Speaker/ 

"  And  that  while  I  was  detaining  the  said  Hugh  Glass  in  cnstody,  as 
**  aforesaid,  for  the  purposes  aforesaid,  I  received  a  certain  other  «l^ 
rant,  to  the  tenor  and  effect  following : — [The  warrant  was  in  pre- 
cisely the  same  language,  with  this  exception,  that  it  contained  the 
''  name  of  Hugh  Glass  only,  and  not  those  of  Glass  and  Qikir/0nM>i} 
"  And  these  are  the  causes  of  the  detaining  of  the  said  Hugh  Glstf, 
"  whose  body  I  have  here  ready,  as  by  the  said  writ  I  am  commanded. 


it 
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J.  B.  CaStieau,  Governor  and  Keeper." 


Ireland,  Q.C.,  then  moved  that  the  return  should  be  filed, 
which  being  done,  he  moved  that  Mr.  Ghus  sliould  be  now 
discharged. 

Ireland,  Q.C.  (Adatnson  and  JSeame  with  him),  in  sup- 
port of  the  motion. — Both  these  warrants  are  invalid,  they 
not  being  under  seal.  In  Cohens  Second  Institute,  there  »re 
a  number  of  regulations  on  Magna  Charta.  One  of  them, 
at  p.  52,  runs  as  follows : — "  Now,  seeing  that  no  man  can 
"  be  taken,  arrested,  attached,  or  imprisoned,  but  bj  due 
"  process  of  law,  and  according  to  the  law  of  the  land,  these 
"  conclusions  hereupon  do  follow : — First,  that  a  commit- 
"  ment  by  lawful  warrant,  either  in  deed  or  in  law,  « 
"  accounted,  in  law,  due  process  or  proceeding  of  law,  and 
"  by  the  law  of  the  land,  as  well  as  by  process  by  force  of 
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"  the  King's  writ.     Second,  that  he  or  they  which  do  com-       ^  1^^ 

"  mit  them  have  lawful  authority.     Third,  that  his  warrant 

"  or  mittimus  be  lawful,  and  that  must  be  in  writing  under 

'' his  hand  and  seal."     In  2  Hawkins^  Pleas  of  the  Crown, 

134,  referring  to  a  justice's  warrant,  section  21,  it  says, 

^  It  ought  to  be  under  the  hand  and  seal  of  the  justice  who 

^  makes  it  out."     A  warrant  is  a  document  known  to  the 

common  law,  and  there   are   certain  requirements  which 

must  be  complied  with  to  give  it  validity,  one  of  which  is 

that  it  must  be  sealed. 

Apart  from  that  technical  objection,  my  first  proposition 
18  that  a  general  warrant,  not  specifying  the  offence  for 
which  the  person  named  in  it  is  incarcerated,  is,  at  common 
kw,  bad.     I  concede  that  the  documents  now  put  in,  viz., 
these  two  warrants  of  commitment  by  the  Speaker,  if  a  seal 
were  affixed  to  them,  would  be  sufficient  in  the  House  of 
Commons.     Dill  v.  Murphy  (w)  does  not  determine  any- 
thing directly  upon  the  present  case.     In  that  case  there 
was  a  geaenl  warrant  and  also  a  special  warrant,  which  set 
",   out  in  extenso  a  certain  libel,  which  was  the  breach  of  pri- 
I   Tilege  aUeged  in  the  general  warrant,  and  there  were  also 
i    aU  the  customary  averments   of  the  party  having  been 
vommoned,  appeared,  and  been  adjudged  and  found  guilty. 
In  the  present  case  there  are  two  warrants,  both  appearing 
to  be  general  warrants.     Two  persons  are  included  in  one  - 
warrant,  and  only  one  in  the  other ;  that  is  the  only  differ- 
:    ence  between  them.     Neither  of  them  contains  any  allega- 
tion showing  the  offence  that  Mr.  Glass  has  committed  to 
render  him  guilty  of  contempt. 

With  regard  to  warrants  of  commitment  by  superior 
courts  of  common  law,  one  superior  court  will  not  enquire 
into  a  general  warrant  of  another  superior  court ;  and  the 
Houae  of  Commons,  which  originaUy  formed  a  portion  of 
the  Aula  Eegis,  or  High  Court  of  Parliament,  and  which 

(w)    1  Wy.  &  W.,  L.,  342. 
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1869.  afterwards  became  separated  from  the  House  of  Lorda, 
In  re  retained  the  right  of  commitment,  which  originally  belonged 
GLA.SS.  tQ  tj^e  High  Court  of  Parliament.  The  presumption  is  that 
Parliament  will  always  act  rightly ;  and  out  of  respect  to 
that  the  courts  never  make  any  enquiry.  The  House  of 
Commons  can  do  what  is  illegal,  by  not  disclosing  the 
offence  committed,  but  another  Court  will  not  presmne 
that  the  House  of  Commons  will  have  recourse  to  action  of 
that  kind.  But  it  is  different  when  we  come  to  deal  with  a 
body  constituted  by  Statute ;  and  herein  lies  the  distinction 
between  a  general  warrant  issued  by  the  House  of  Com- 
mons and  a  general  warrant  issued  by  a  Colonial  Legisla- 
ture like  our  own.  Our  "  Gonstitution  Act "  confers  power 
to  make  laws  for  the  Colony,  and  proceeds  in  section  3o  to 
give  the  power  to  define  the  privileges  of  Parliament, 
which  are  not  to  exceed  those  possessed  by  the  House  of 
Commons  at  the  time  of  the  passing  of  the  Act,  the  16th 
July,  1855. 

In  accordance  with  the  power  conferred  in  thiit  Act,  tbe 
local  Legislature,  by  Act  20  Vic.^  No.  1,  proceeded  to 
declare  that  the  privileges  of  the  Legislative  Assemhl? 
should  be  identical  with  those  of  the  House  of  Commons  at 
the  date  of  the  passing  of  this  Act ;  for  they  could  not,  of 
course,  confer  greater  powers  than  the  35th  section  allowed. 
I  submit  that  they  are  a  mere  legislative  body,  having  no 
pretensions  to  judicial  powers ;  that  they  would  have  had, 
at  common  law,  and  independent  of  the  "  Oonstitution  Adt' 
merely  the  right  to  preserve  order  within  their  own  doors; 
to  expel  persons  offending  against  decorum,  and  interrupt- 
ing proceedings ;  and  that  any  further  powers  or  privily 
they  may  have  are  derived  solely  under  the  statutoir 
enactment.  That  shows  the  distinction  between  a  warrant 
issued  from  the  High  Court  of  Parliament  and  a  warrant 
issued  from  the  Legislative  Assembly  of  Victoria,  which 
has  a  mere  enlargement  of  the  common-law  power  by 
Statute.      If  the  warrant  in  this  case  be   sufficient,  the 
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Supreme  Court,  which  is  bound  to  adminiflter  the  laws — 
and  thiB  35th  section  of  the  "  Ckirutilutkm  Act,"  as  every 
other  Act — could  be  fairly  hood-winked  by  a  thing  which 
has  no  pretenaion  to  call  itself  a  Court,  which  is  a  mere 
legislative  body  with  a  protective  power  by  Statute.  In 
point  of  fact,  the  limitation  by  the  S5th  section  of  the  "  Oiwi- 
ttitutum  Ael"  is  gone  if  these  persons  can  assume  a  jurisdic- 
tion by  refusing  to  set  forth  iu  their  warrant  what  privilege 
bis  been  violated,  or  what  contempt  has  been  committed. 
With  regard  to  the  procedure  here  upon  that  warrant,  in 
reference  to  carrying  out  the  powers,  privileges,  and  im- 
munitiea,  it  may  be  said  the  privileges  of  the  House  of 
Commons  have  paaaed  to  the  IJegislative  Assembly  -,  but  I 
aubmit  that  the  right  of  issuing  a  general  warrant  is  no 
power,  privilege,  or  immunity  which  has  passed  here.  All 
tbat  has  passed  is  the  powers,  rights,  and  privileges  of  the 
House  of  Commons ;  but  their  procedure  has  not  come 
■long  with  that  grant.  Their  procedure  by  special  warrant 
may  have  come,  but  the  limited  jurisdiction  delegated  pre- 
cludes the  idea  of  the  importation  of  the  power  to  issue  a 
general  warrant,  because  it  would  affect  the  limitation  itself. 
Doyle  t.  Falconer  ,  (x),  decided  that  at  common  law  the 
Legislative  Assembly  of  Dominica  does  not  possess  the 
power  of  punishing  a  contempt  though  committed  in  its 
presence  and  by  one  of  its  members.  Such  authority  does 
not  belong  to  a  Colonial  House  of  Assembly  by  analogy 
to  the  lex  et  contueiudo  Farliamenti  which  ia  inherent  in 
the  two  Houses  of  Parliament  in  the  United  Kingdom,  or 
to  a  Court  of  justice,  which  is  a  Court  of  record,  a  Colonial 
House  of  Assembly  having  no  judicial  functions.  The  cases 
of  Eielhy  v.  Cartort  (y)  and  Fenlon  v.  Hampton  [«)  decide 
amciusively  that  Legislative  Assemblies  in  the  British 
colonies  have,  in  the  absence  of  express  grant,  no  power  to 
adjudicate  upon,  or  punish  for,  contempts  when  committed 
beyond  their  walls,  but  an  inherent  right  to  prevent  dis- 

(*)   L.  B.,  1  P.  C,  S28.  (s)    4  Moore.  P.  C.  C,  63. 

(i)    llMoore.P.C.  C.,3W. 
W.  W.  k  a'b.      TOt,  TI. — LAW.  E 


60  SUPEEME  COITET:  VICTOEIA. 

1®^  ^  order  in  their  own  proceedings,  and  a  limited  jurisdiction 
consequently  at  common  law.  In  this  case  we  have  a 
limited  statutory  jurisdiction,  and  the  difference  of  the 
extent  makes  no  difference.  The  principal  is  the  same,  that 
whereyer  a  limitation  exists,  a  special  warrant  is  in  all  cases 
necessary,  in  order  that  the  Court  may  determine  whether 
the  limitation  has  been  overstepped. 

As  was  said  in  Doyle  v.  Falconer. — "  The  warrauts  haTing 
"  been  issued  by  virtue  of  an  alleged  authority  which,  if  it 
'*  existed,  was  confessedly  a  limited  one,  ought  to  have 
''  shown  on  the  face  of  them  that  the  alleged  contempt  ws5 
"  committed  in  the  presence  of  the  House,  and  so  fell 
"  within  the  limits  of  that  authority."     Now  as  this  is  a 
limited  authority,  conferred  by  the  d5th  section  of  tlie 
"  Constitution  Act " — ^limited  to  the  extent  of  the  privilegeB 
which  were  possessed  by  the  House  of  Commons  on  the 
16th  July,  1855 — these  warrants  should  have  shown  that  a 
privilege  was  violated  which  was  a  privilege  of  the  House 
of  Commons  on  the  16th  July,  1855.      Why  should  this 
Court  assume  that  the  privilege  violated  was  a  privily  oi 
the  House  of  Commons  in  1855  any  more  than  in  the  other 
case  ?    The  transfer  of  the  powers  of  the  House  of  Com- 
mons carries  with  it  nothing  more  nor  less  in  the  shape  of 
procedure  than  is  incidental  to  the  nature  of  the  grant. 
There  is  no  direct  transfer  of  any  power.     It  would  be 
monstrous  to  transfer  a  portion  of  a  power  expressly  limited, 
and  at  the  same  time  to  transfer  a  form  of  procedure  which 
would  enable  the  body  on  whom  the  powers  were  confenred 
to  assume  powers  unlimited.     The  powers,  privileges,  and 
immunities  themselves  do  not  imply  process ;  whatever  is 
incidental  to  a  grant  passes  with  it,  and  certainly  what  will 
defeat  the  grant  will  not  go  with  it.     A  body  exercising  the 
powers  conferred  by  such  grant  will  not  get  credit  u  a 
judicial  body  would  get  for  not  exceeding  their  jurisdiction; 
they  must  show  that  they  have  not  exceeded  it,  and  the 
Court  will  not  assume  that  they  have  kept  within  it.    This 
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Court  will  look  behind  an  Act  of  Parliament  passed  by  tbe  ^  ^^^^ 
Colonial  Legislature — Bank  of  Australasia  v.  Nias  (a) — 
and,  aJbrHorif  they  will  look  behind  a  warrant  issued  by  one 
branch  of  it.  The  Courts  at  Westminster  will  not  examine 
an  Act  of  Parliament,  because  the  Parliament  of  England  is 
omnipotent  to  make  its  laws.  An  Act  of  Parliament  there, 
with  the  Queen's  assent,  concludes  the  judge ;  he  cannot  go 
behind  that.  It  is  not  so  here ;  and  if  an  Act  of  the  Legis- 
kture,  including  the  assent  of  the  Queen,  is  examinable  in 
this  country,  on  what  principle  is  a  warrant  free  from  exa- 
mination ?  These  warrants  are  both  clearly  bad,  because 
this  Court  cannot  tell  whether  they  are  good  or  bad. 

The  warrant  here  is  not  like  that  in  Dill  v.  Murphy,  in 
which  there  was  a  commitment  to  the  custody  of  the 
Sergeant-at^Arms,  but  is  a  commitment  to  the  gaol  at  Mel- 
bourne. Now  the  transfer  of  privilege,  power,  and  immu- 
nity which  was  effected  by  the  **  Constitution  Act^'*  does  not 
give  an  authority  to  this  body  to  fish  out  some  analogous 
establishment  to  Newgate  or  the  Tower  in  this  Colony  of 
Victoria.  The  powers  conferred  need  not  fail  for  want  of 
a  means  of  carrying  them  out,  because  there  is  a  Sergeant- 
at-Arms,  and  in  point  of  fact  the  defendant  is  in  custody  of 
the  Legislative  Assembly  itself.  I  wish  to  know  if  this 
man  could  be  sent  to  the  Penal  establishment  at  Pentridge 
or  to  the  hulks.  I  submit  not ;  and  that  no  such  thing  has 
been  imported  into  this  country  as  the  power  of  sending  a 
man  to  the  common  gaol  by  a  vote  of  the  Legislative 
Assembly. 

Mickie,  Q.C.  {Billing  with  him),  in  support  of  the  re- 
turn.— The  first  preliminary  objection  taken  on  the  other 
side,  is  that  the  warrant  is  bad  because  it  is  not  under  the 
Beal  of  the  Speaker,  which  proceeds  upon  the  assumption, 
first,  that  there  is  a  seal  of  the  Speaker  which  could  be 
affixed  to  warrants  of  this  kind.     [Barry ,  J. — In  Dill  v. 

(a)   16Q.B.,n7. 
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^^  ,  ^^^V^y  *^©  warrant  was  under  the  seal  of  the  Speaker  (J).] 
If  there  be  such  a  seal,  at  the  utmost  the  omission  of  it  is  a 
mere  matter  of  form,  and  in  a  proceeding  of  this  kind,  your 
Honors  will  not  think  any  force  attaches  to  it.  They  chal- 
lenge its  sufficiency  for  the  want  of  that  which  is  merely 
form  and  not  substance.  In  the  case  of  Sir  Jok%  (km 
Hohhouse  (c),  Ahbott,  C.  J.,  said: — "We  cannot  inquire 
"  into  the  form  of  the  commitment,  even  supposing  it  ii 
"  open  to  objection  on  the  ground  of  informality." 

It  is  contended  that  this  proceeding  of  the  Legislatrre 
Assembly  is  to  be  dealt  with  as  if  it  was  some  Court  of 
inferior  jurisdiction.  I  apprehend  there  is  no  distinction 
more  patent  or  conspicuous,  or  more  frequently  cited  in  the 
Courts  (as  we  are  arguing  as  a  matter  of  Courts),  than 
that  between  the  jurisdiction  of  superior  and  inferior 
Courts.  The  jurisdiction  of  the  latter,  of  course,  alwap 
being  limited,  and  being  required  to  be  set  out  upon  the 
face  of  the  warrant ;  and  the  jurisdiction  of  the  former  not 
being  required  to  appear  upon  the  face  of  the  warrant 
Inasmuch  as  our  Act  conferred  upon  the^Legislative  Assem- 
bly the  privileges  of  the  House  of  Commons  in  July,  1855, 
as  far  as  the  House  of  Commons  is  a  Court  at  all,  it  is 
unreasonable  to  say  that  those  privileges  are  not  incidental 
to,  and  necessarily  involved  in,  the  character  and  functions 
of  the  Assembly  ;  and  although  the  Assembly  is  not  part  of 
a  Court  in  a  judicial  sense  in  which  your  Honors  under- 
stand that  expression,  yet  the  Legislative  Assembly  is  a 
body  which  not  merely  possesses,  as  I  contend,  but  ex 
necessitate  must  possess,  to  be  able  to  carry  out  its  ftine- 
tions,  the  powers  and  privileges  of  commitment  as  largely 
as  they  are  possessed  by  the  House  of  Commons  itself,  and 
that  I  apprehend  to  have  been  given  by  the  Colonial  enact- 
ments sufficiently  defining  their  privileges.  The  two  posi- 
tions stand  quite  independent  of  each  other.  Conceded 
that  the  Legislative  Assembly  is  not  part  of  a  Court  in  the 

{h)     Vide  1  Wy.  &  W.,  L.,  171.  (c)  2  Chitty,  207. 


Glass. 


CASES  AT  LAW.  53 

sense  that  the  House  of  Commons  is  part  of  a  Court,  yet  I  1^69. 

contend  that  the  reasons  which  make  it  necessary  that  the  /»  re 
House  of  Commons  shall  have,  and  does  possess,  the  power 
of  commitment  for  contempt  extra  muros,  are  equally  appli- 
cable to  the  Legislative  Assembly  of  Victoria.  The  case  of 
Dominica  has  been  contended  for,  as  being  on  all-fours  with 
the  present  case ;  but  the  very  judgment  itself  draws  a 
marked  distinction  between  the  functions  of  the  Assembly 
of  that  ceded  or  conquered  Colony  and  the  functions  of  the 
Legislative  Assembly  of  Victoria,  as  largely  conferred  upon 
them  by  the  enactment  which  empowered  the  Assembly. 
It  is  confounding  what  is  not  to  be  confounded  here,  to  say 
that  this  is  a  sort  of  quasi  inferior  Court  (for  that  really  is 
the  effect  of  the  contention  on  the  other  side),  which  is 
required  to  set  out  upon  the  face  of  its  warrant  all  the  cir- 
cumstances which  the  Assembly  relies  upon  as  constituting 
the  special  contempt.  It  would  not  merely  be  absolutely 
inconsistent  with  the  enactment  giving  the  privileges  of  the 
House  of  Commons,  but  it  would  be  flying  in  the  very  face 
of  the  decision  of  this  Court  in  the  case  of  Dill,  as  also  of 
the  ultimate  appeal,  to  say  that,  although  ostensibly  these 
large  powers  have  been  given,  the  means  of  carrying  them 
out  are  not  given.  Where  a  power  is  conferred,  there  is  no 
legal  position  clearer  than  that  all  the  means  that  are  inci- 
dent and  necessary  to  the  execution  of  that  power  go  with 
and  accompany  it.  If  the  argument  is  to  be  accepted  as  a 
successful  one  on  the  other  side,  then,  in  point  of  fact,  the 
Assembly  have  not  got  the  privileges  ol  the  House  of  Com- 
mons ;  for  there  is  no  position  clearer  than  this,  that  the 
Court  will  not  enquire  into  a  warrant  of  the  House  of 
Commons.  That  is  solemnly  decided  in  the  Sheriff^  of  Mid- 
dletes  case  (d),  where  the  Sheriffs  of  Middlesex  were  brought 
up  before  the  Court  of  Queen's  Bench,  having  been  'com- 
mitted by  the  House  of  Commons,  the  return  to  the  com- 
mitment merely  alleging  in  general  terms  a  commitment  for 
contempt.     Although  every  member  of  that  Court  knew  of 

(d)    11  A.  &  E.,  809. 
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1869.  course,  within  his  own  breast,  that  the  SherifTs  stood  befpre 
In  re  them  committed  bj  the  House  of  Commons  for  a  contempt, 
Glass.  which  contempt  actually  consisted  merely  in  obeying  a 
warrant  of  the  Court  of  Queen's  Bench,  the  Court  itself 
nevertheless  felt  compelled  with  reference  to  the  privilege 
which  the  House  of  Commons  possessed  of  returning  a  con- 
tempt upon  the  warrant,  to  send  the  men  back  to  prison  for 
obeying  the  command  of  their  own  Court.  In  a  late  case, 
where  a  Court,  which  is  certainly  inferior  in  dignity  and 
power  to  the  Court  of  Queen's  Bench,  committed  for  con- 
tempt a  case  which  occurred  in  the  Isle  of  Man,  In  re  Craw- 
ford (a),  it  was  held  that' the  Chancery  Court  of  the  Island 
having  authority  to  commit  for  contempt,  and  having  ad- 
judged the  publication  of  an  article  in  a  newspaper  to  be  t 
contempt,  the  Court  of  Queen's  Bench  could  not  review 
that  adjudication,  and  that  the  warrant,  being  in  the  form 
used  by  the  Chancery  Court  of  the  Isle  of  Man,  was  lawful, 
though  the  commitment  was  not  for  a  certain  time. 

Before  I  quit  this  branch  of  the  case  I  must  demur  to 
the  phraseology  used  on  the  other  side,  characterizing  these 
warrants  as  general  warrants.  What  generality  is  there 
about  this  warrant?  It  is  precise  as  to  the  individuals, 
and  as  to  the  description  of  their  offence.  The  generahtj 
merely  consists  in  this,  and  the  only  suggestion  for  so  des- 
cribing the  warrant  is  this,  that  it  has  not  set  out  the 
grounds  which  were  dealt  with  by  the  Legislative  Assembly 
in  adjudicating  this  matter  to  be  a  contempt ;  that  it  pro- 
ceeds to  do,  as  in  the  case  of  the  Isle  of  Man,  and  as  any 
Court  does,  to  state  in  distinct  terms,  that  a  contempt  has 
been  committed ;  and  so  precise  is  the  law  upon  that,  that 
the  sufficiency  of  the  contempt,  where  it  is  sufficiently 
expressed,  and  the  averments  declare  contempt  to  be  com- 
mitted, is  only  to  be  dealt  with  by  the  Court  itself,  for  it  ia 
impossible  that  another  Court  can  always  know  what  aie 
the  terms  of  contempt.     If  this  form  of  warrant  could  not 

(e)    18  Q.  B.,  618 ;  S.  C,  18  Jur.,  955. 
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be  permitted,  then  a  thing  would  be  nominally  or  OBteneibly  ^  ^^^ 
given  without  the  means  of  carrying  it  out ;  for  it  would  be 
saying,  you  must  enforce  these  privileges  by  a  different 
vehicle  altogether  from  that  which  the  House  of  Commons 
exercises — so  different  a  vehicle,  in  fact,  that  it  must  be  as 
mean  and  low  as  that  of  any  Court  of  inferior  jurisdiction, 
which  must  show  to  the  Supreme  Court  the  grounds  on 
which  it  proceeded.  The  judgment  asked  for  is  to  degrade 
this  branch  of  the  Parliament  of  Victoria  to  the  level  and 
position  of  an  inferior  Court. 

Then,  in  reference  to  the  next  position  contended  for, 
that  this  has  been  a  commitment  to  a  wrong  prison — that, 
in  other  words,  the  Assembly  here  have  been  trying  to 
improvise  a  sort  of  Tower  of  London  or  State  prison.  I 
apprehend,  that  neither  Newgate,  nor  Bridewell,  nor  the 
Ghite-house,  nor  the  Queen's  Bench,  nor  the  Fleet,  nor  any 
other  prisons  which  have  been  resorted  to  at  home,  can  be 
generically  or  better  described  than  as  various  gaols  of  Her 
Majesty  in  England.  The  House  of  Commons  has,  at  dif- 
ferent times,  as  appears  by  its  journals,  committed  persons 
to  the  Towet,  to  the  prison  called  Little -Ease  in  the  Towen 
to  the  Serjeant,  to  Newgate,  to  the  Gate-house,  to  the 
King's  Bench,  to  the  Fleet,  to  the  Marshalsea,  to  the 
Bridewell,  to  the  New  Prison,  Middlesex,  to  Gresham  Col- 
lege, to  Winchester  House,  to  the  Lord  Mayor's  prison  in 
Southwark,  to  Lambeth  House,  to  Lord  Fetre's  House  in 
Aldersgate  Street.  They  can  make  their  own  prison. 
Equally  in  those  cases  it  might  have  been  averred — take, 
for  instance,  the  Fleet  or  Bridewell — that  the  Sergeant-at- 
Arms  of  the  House  of  Commons  is  no  functionary  to  do 
anything  within  the  walls  of  the  Fleet  or  Bridewell ;  and 
that,  inasmuch  as  he  is  merely  an  instrument  of  the  House, 
and  the  prisoner  has  been  committed  to  him,  he  could  not 
part  with  him  at  all.  But  the  journals  show  that  the 
House  of  Commons  can  direct  their  Sergeant-at-Arms  to 
lodge  a  prisoner  in  what  the  House  considers  to  be  the 
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1869.         appropriate  prison ;  and,  therefore,  here  we  certainly  are 
In  re         not  using  any  strained  analogy  when  we  say  that  the  Mel- 
bourne  gaol    is   merely   identical  with  those   prisons  in 
England,  and  not  distinguishable  in  any  way  from  them. 

Ireland,  Q.C.,  in  reply. 

The  following  cases  were  also  cited  or  referred  to  in  the 
course  of  the  argument — Stockdale  v.  Hangard  (/),  Ootid 
V.  Howard  (y),  JEa  parte  Gross  (A),  JEs  parte  Smith  (J)i 
Bex  V.  Suddis  (k),  In  re  Garus  Wilson  (/),  In  re  Clarke  («;, 
In  re  Brown  (n). 

Their  Honors  conferred  together. 

Stawell,  C.  J. — This  case  is  of  very  great  importance,  not 
merely  as  involving  the  liberty  of  the  subject,  but  also  m 
relating  to  matters  of  extreme  moment  to  our  Parliament.  I 
have,  therefore,  considered  it  necessary  to  ask  the  assistance 
of  my  brother  Judges.  The  case  has  been  very  fully  argued. 
We  have  conferred  together,  and  have  no  hesitation  as  to 
the  conclusion  at  which,  on  one  point,  we  ought  to  arrive, 
and  that  point,  in  our  opinion,  disposes  of  the  whole  matter. 
Were  I  to  consult  my  own  wishes  merely,  I  should,  in  » 
case  of  such  moment,  have  postponed  judgment,  in  order 
to  put  my  views  in  writing ;  but  as  I  should  be  thus  un- 
necessarily detaining  the  prisoner  in  custody,  I  do  not  feel 
at  liberty  so  to  do.  I  have,  therefore,  felt  it  my  duty  at 
once  to  express  verbally  my  opinion. 

The  Act  of  Parliament  which  defines  the  privileges  en- 
joyed by  the  House  of  Assembly,  confers  on  that  House 
the  privileges  of  the  House  of  Commons,  as  they  existed  in 


(/)   9  A.  A  E.,  1.  (k)    1  East,  306. 

(ff)   10  Q,  B.,  359.  (0    7  Q.  n.,  98  k 

A)    26  L.  J.,  M.  C,  28.  (m)  2  Q.  B.,  619. 
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the  year  1856.     Those  which  had  been  in  use  before,  and         1869. 

which  had  &llen  into  disuse,  and  those  which  had  not  then 

come  into  existence,  evidently  did  not  pass ;  and  there  can 

be  no  question  that  all  did  not  pass.     In  fact,  in  Ex  parte 

JDUl,    and    in    Dill    v.    Murphy,    it    was   so    conceded. 

Our  Parliament  have,  therefore,  got  only  such  privileges  as 

were  enjoyed  by  the  Commons  House  of  Parliament  in 

1855 ;  in  other  words,  they  possess  limited  powers.     It  is 

necessary,  in  the  event  of  any  person  being  incarcerated  in 

the  exercise  of  those  powers,  for  some  tribunal  to  have 

the  means  of  ascertaining  whether  the  limits  have  been 

exceeded  or  not;  and  unless  the  warrant  of  commitment, 

or  document  by  which  the  prisoner  is  incarcerated,  discloses 

certain  facts,  or  contains  certain  averments  from  which 

Bome  tribunal  may  arrive  at  a  decision  upon  the  point,  it 

is  impossible  to  know  whether  the  limits  have  been  adhered 

to  or  exceeded. 

On  this  very  plain  ground,  it  appears  to  me  to  be 
essential  that  the  warrant  should  contain  statements  some- 
what similar  to  those  set  out  in  the  warrant  in  Dill  v. 
Murphy,  which  is  known  as  the  special  one ;  or  should  contain 
some  general  averment  or  averments  equivalent  thereto. 
It  is  quite  unnecessary  to  afi&rm  which  is  the  proper  course, 
or  which  would  be  sufficient.  Both  are  absent  here ;  and 
for  this  reason  it  appears  to  me  that  the  warrant  is  bad  and 
cannot  be  cured. 

The  argument  with  reference  to  the  right  of  this  Court 
to  examine  into  Acts  of  the  Legislature  is  strictl^' applicable. 
If  this  Court  can  examine  into  the  question  whether  the 
powers  conferred  upon  the  Parliament  legislating  for  this 
country  have  been  exceeded  or  not,  it  does  seem  to  me 
ahnost  to  dispose  of  the  question ;  for  if  it  can  consider 
whether  an  Act  of  Parliament  is  within  the  powers  of 
legislation  conferred  upon  the  House,  it  can  of  necessity, 
by  parity  of  reasoning,  consider  whether  a  warrant  issued 
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1869.  witHm  that  limited  jimBdiction  is  within  that  jurisdiction 
or  not.  In  this  view  it  is  unnecessary  to  determine  whether 
the  Act,  passed  by  powers  conferred  by  the  British  Parlia- 
ment, has  given  the  Parliament  in  this  country  the  position 
of  a  Court ;  or  precisely  what  position  that  Act  does  confer 
upon  them,  as  regards  their  being  a  Court,  enabling  them 
to  commit  for  contempt.  My  decision  in  no^way  rests  upon 
that  point.  Whether  a  Court  or  not,  or  whether  a  Conrt 
of  higher  or  co-ordinate  jurisdiction,  it  is  unnecessary  to 
consider.  They  are  still  exercising  limited  powers';  and 
upon  that  ground  I  consider  that  the  warrant  should  con- 
tain averments,  or  state  the  grounds  which  show  that  the 
powers  have  not  been  exceeded.  This  disposes  of  the  whole 
matter,  and  I  therefore  abstain  from  giving  any  opinion 
upon  the  other  points  alleged.  I  think  the  prisoner  is 
entitled  to  his  discharge. 

Prisoner  dUcharjed. 
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Supreme  Court  of  'Fictoria, 
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TBINITT   TEEM,   33  VICTORIA. 


The  Judges  who  sat  in  Banc  in  this  Term  were — 

Stawell,  C.  J.  Williams,  J. 

Babby,  J. 


SHELDRICK,  Appellant,  t>.  AITKEN  and 
BOSTOCK,  Respotoents. 
AITKEN  AND  BOSTOCK,  Appellants,  v.  SIMSON,  1869. 

Opticial  Assignee  of  WESTBURT,  Respondent.         M^^^ch2&. 

June  21. 


A 


.PPEAL    eases  stated  by  the  Judge  of  the  County  a  payment 

Court  at  Warmambool.     The  main  facts  of  each  case  were  within  sixty 

days  of  insol- 
the  same,  and  as  follows : —  Wesibury  being  indebted  to  vency  is  not 

Sheldrick  and  other  creditors,  and  being  pressed  by  Shel-  l^'j^'^f^^^^^^ 

drick  for  payment,  gave  him  an  order  upon  AitJcen  and  Act,"  sec.  31, 

Boetocky  directing  them  to  pay  Sheldrick  £158  6*.  6d.  out  ha™the  effect 

of  the  proceeds  of  wool  belonging  to  Westbury,  entrusted  of  preferring 

to  AitJcen  and  Bostoch  for  sale.      Westhury  was  not  in  con-  another  credi- 

templation  of  insolvency  when  he  gave  the  order,  but  he  *^'-    '^® 
1  .  ...  preference 

became  insolvent  witbin  sixty  days  afterwards.     The  wool  must  be 

was  not  sold  till  afler  the  insolvency,  and  the  order,  if  paid  ^^k^'ft^^*^^ 

to  Sheldrick,  would  in  fact  have  given  him  a  preference  It  is  not 

fraudulent  if 

made  under 
oompulaion.     Former  cases  reviewed,  and  Douglaa  v.  Simson  reversed. 

W.  W.  ft  a'b.       vol.  VI. LAW.  IT 
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over  the  other  creditors.  Simson,  the  Official  Assignee, 
and  Sheldrich  both  sued  Aitken  and  JBostock  for  the  amount 
of  the  order.  The  Judge  of  the  County  Court  held  that 
the  preference,  though  not  fraudulent,  made  the  order  void. 
He  non-suited  Sheldrick,  and  gave  judgment  for  Sivucmj 
stating  these  two  appeal  cases. 


The  order  given  by  Westbury  was  as  follows : — 


"  Warmambool,  7th  December,  1866. 

"  To  Messrs.  Aitken  and  Sostock, 

Please  pay  to  Mr.  Walter  Sheldrick,  ont  of  the  proceeds  of  my  wool 
now  in  your  hands  for  sale,  the  sum  of  £168  6f.  M,,  money  due  by  me 
to  him.  «*  Qeoroe  Wbstbuet." 


<« 


This  was  endorsed. 

"  Warmambool,  December  8, 1866. 
**  We  accept  this  order,  and  promise  to  pay  the  same  provided  the 
net  proceeds  of  wool  realise  sufficient  to  cover  all  advances  made  by  us, 
together  with  all  charges.  "  Aitkeit  &  BoBXOCK." 

Westhury  became  insolvent  January  11,  1867.  The  net 
proceeds  of  the  wool  over  and  above  the  charges  and 
expenses  of  the  holders,  was  £136  6«.  4td,  In  each  case 
Wesibwry  swore  as  follows  : — 

"  I  never  dreamed  of  my  insolvency  when  I  gave  the  order  to  Fluntiir* 
When  I  gave  the  order  I  was  in  debt.  Sheldrick  was  pressing  me  to 
pay  an  overdue  acceptance.  He  had  threatened  legal  proceedings.  I 
gave  the  order  to  gain  time.  Sheldrick  is  not  a  friend  of  mine.  Had 
not  assets  to  pay  all  my  creditors.    No  creditors  were  pressing  me." 

Sheldrick  proved  in  each  case  that  he  had  already,  when 
he  obtained  the  order,  instructed  his  attorney  to  proceed 
against  Westhury  on  his  overdue  ccceptance. 


Higinhotham  (with  him  Mole^worth)  for  the  Appellant 
(Sheldrick),  and  J".  W,  Stephen  for  the  Eespondents 
(Aitken  and  Bosiock)  in  the  first  case. 


CASES  AT  LAW. 

J.  W.  Stephen  (with  him  Moleaworth)  for  the  AppeUants 
(Aiiken  and  JBostock),  and  Fellows  for  the  Eespondent 
(Simian)  in  the  second  case. 

In  the  first  case  it  was  contended  for  the  Plaintiff  helow, 
Sheldriek,  firstly,  that  the  "  Insolvency  Statute,''  sec.  81, 
only  renders  alienations  void  as  against  the  assignee,  and 
that  as  he  was  not  a  party  to  this  action  that  ground  of 
defence  was  not  open ;  and,  secondly,  that  as  the  order  was 
given  to  him  under  pressure  it  was  not  fraudulent,  and  if 
not  a  fraudulent  preference  not  a  void  preference.  In  this 
case  it  was  contended  for  the  Defendants  below,  Aithen 
and  BostocJc,  that  the  order  was  void,  because  a  preference 
of  Sheldriek,  though  not  necessarily  a  fraudulent  one. 
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In  the  second  case  it  was  contended  by  counsel  for 
the  Plaintiff  below  (Simson)  that  any  preference  was  void, 
whether  fraudulent  or  not,  and  the  strongly  expressed  views 
of  Molesworth,  J.,  and  the  decision  of  the  Judges  of  the 
Supreme  Court  of  New  South  Wales,  were  cited  in  support 
of  this  view. 

The  authorities  referred  to  were  Walker  v.  Rostron  (o), 
Qriffin  v.  Weatherhy  (p),  Braithwaite  v.  Pascoe  (q),  Court" 
ney  V.  Wilson  (r),  Bank  of  Australasia  v,  Harris  («), 
Nunes  v.  Carter  (t),  Sumphrey  v,  McMullen  (t?),  Morris  v. 
Flower  (to),  Douglas  v.  Simpson  {x),  and  Camian  v. 
Wood  (y). 

Cur,  adv.  vult. 
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Stawell,   C.   J.,  read  the  judgment  of  the  Court  as 
follows : — 

Two  special  cases  by  way  of  appeal  from  the  County 
Court  at  Warmambool,  each  inyolTing  Bubstautiallj 
the  same  question;  both  may  therefore  be  considered 
together.  From  the  evidence  it  appeared  that  on 
the  7th  December,  1866,  George  We^thury  drew  on  the 
Defendants,  Aithin  and  JBostock, — ^in  favour  of  the  Plaintiff 
(Sheldrieh) — ^for  a  sum  of  £158  6*.  6(?.,  to  be  paid  out  of 
the  proceeds  of  certain  wool  belonging  to  Wettbury, 
then  in  their  hands.  This  draft  was  accepted  conditionallj 
on  the  net  proceeds  being  sufficient  to  cover  all  advances 
made  by  the  acceptors,  together  with  aU  charges,  Ac 
On  the  31st  of  the  same  month,  the  estate  of  Weit- 
hury  was  placed  under  sequestration,  and  the  Plaintiff 
(Simson)  appointed  official  assignee.  The  proceeds  of  the 
wool  referred  to,  after  payment  of  all  advances  and  charges, 
amounted  to  £136  6«.  4J.,  and  this  sum,  when  the  plaints 
were  filed,  was  in  the  hands  of  the  Defendants,  AUken  and 
JBostock.  There  was  evidence  that  at  the  time  of  drawing 
this  draft,  the  insolvent  was  indebted  to  several  persons, 
and  that  the  giving  it  had  the  effect  of  preferring  Sheldri<:k 
to  his  (Westbury's)  other  creditors.  There  was  alio 
evidence  of  pressure  on  the  part  of  Sheldrick,  sufficient  to 
prevent  the  draft  being  deemed  a  fraudulent  preference. 
Both  plaints  were  against  the  same  Defendants.  The  first 
by  Slieldrich  to  recover  the  amount  of  the  draft,  or  w 
much  as  remained  to  the  credit  of  Westhury  after  the 
deductions  already  mentioned  in  it.  On  proof  of  the 
above  facts,  a  non-suit  was  directed.  The  second  by  Simson^ 
as  official  assignee  of  Westbury^s  estate,  to  recover  the  same 
amount.  In  it,  on  like  proof,  a  verdict  was  given  for  the 
Plaintiff,  damages  £136  6«.  4id.  The  correctness  of  these 
decisions  depends  on  whether,  according  to  the  facts  proved 
in  both  cases,  the  draft  was  void  or  not ;  and  this  in  its 
turn  depends  on  whether  a  fraudulent  preference  is  essen- 
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tial  to  render  Buch  a  draft  void  under  the  Slst  section  of 
the  "Insolvent  Jet;'  28  Vie.,  No.  273.  Hitherto,  both  the 
Court  of  New  South  Wales  and  this  Court  have  held  that 
under  this  section,  which  is  a  transcript  of  the  8th  section 
of  the  first  "  Insolvent  Act,''  5th  Vic.,  No.  17,  a  transfer  or 
assignment,  &c.,  is  void  if  it  fall  within  any  of  the  classes 
expressly  described,  and  has  the  eifect  of  preferring  one 
creditor  to  another,  and  that  these  latter  words  do  not  im- 
ply a  fraudulent  practice.  This  construction  of  the  section 
was  said  to  have  been  overruled  by  the  Judicial  Committee 
of  Her  Majesty's  Privy  Council  in  the  two  cases  of  The 
Bank  of  Australasia  v.  Harris  and  Harris  v.  The  Bank  of 
Australasia. 


1869. 
Shieldbick 

9. 

AlTEEK. 

AiTXBir 

V, 

SiMsoir. 


On  the  argument  of  Courtnei/  v.  Wilson,  we  post- 
poned our  judgment  in  order  to  consider  the  regular  report 
of  those  cases,  and  although  it  was  not  necessary,  accord- 
ing to  the  facts  proved  in  it,  to  decide  whether  the 
words  "having  the  effect  of  preferring,"  Ac,  necessarily 
implied  a  fraudulent  preference,  yet  it  appeared  to  us 
that  as  the  decision  of  the  Privy  Council  was  based  on 
other  grounds,  the  opinion  expressed  as  regards  the  con- 
struction of  the  words  referred  to,  was  not  to  be  regard- 
ed as  a  conclusive  determination  on  the  point.  Since  then, 
however,  Nunes  v.  Carter  has  been  decided  by  the  same 
Court,  and  that  decision,  and  all  the  other  authorities  bear- 
ing on  the  point,  have  been  very  fully  considered  both  by  the 
Supreme  Court  of  New  South  Wales  in  several  cases,  ter- 
minating in  that  of  Hvmphrey  v.  M^Mullen,  and  by  this 
Court,  in  its  equitable  jurisdiction  before  the  primary 
Judge,  in  Douglas  v,  Simson,  both  Courts  feeling  at 
liberty,  notwithstanding  the  decisions  of  the  Privy  Council, 
to  adhere  to  the  opinion  previously  entertained.  We 
have  given  these  cases,  and  the  reasons  assigned  by  the 
Courts,  our  ftdl  attention;  but  we  are  unable  to  con- 
cur in  the  conclusion  which  they  deduce  from  the  judg- 
ments of  the  Privy  Council.    It  appears  to  us  necessary,  in 
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order  to  appreciate  the  full  force  of  the  later  of  tltoee 
decisions,  that  we  should  refer  to  the  first.  In  it  The  Bank 
of  Australasia  v,  Harris,  read  by  itself,  the  judgment  did 
not  appear  to  rest  solely  on  the  construction  of  the  enact- 
ment ;  it  was  based  rather  on  the  insufficiency  of  the  plea, 
a  strong  opinion  being  twice  expressed  that  the  clauae  in 
question,  taken  in  connexion  with  the  context,  implied  a 
fraudulent  preference.  In  the  second  case,  Nunes  v.  Carter^ 
the  question  was  whether  a  transfer  made  by  a  person  in 
insolvent  circumstances,  and  within  a  period  of  six  months 
before  a  declaration  of  insolvency,  but  without  any  evidence 
of  fraudulent  preference,  was  void  under  the  Jamaica 
"  Insolvent  Act^''  that  Act  providing  that  if  any  person  in  con- 
templation of  insolvency  shall  transfer  any  of  his  estate  to 
any  creditor  for  the  benefit  of  such  creditor,  such  tranafer 
shall  be  deemed  fraudulent  and  void  against  the  official 
assignee,  provided  that  no  such  transfer  shall  be  so  deemed 
fraudulent  and  void,  unless  made  within  six  months 
before  a  declaration  of  insolvency. 


The  judgment,  after  referring  to  this  Act,  and  to  a  con- 
tention that  a  transfer  without  proof  of  circumstances  con- 
stituting a  fraudulent  preference  would  not  be  avoided, 
proceeded  thus : — "  We  are  of  opinion  that  this  is  not  the 
true  construction  of  the  Act.  In  support  of  that  construc- 
tion, we  were  referred  to  a  case  decided  by  this  committee, 
The  Bank  of  Australasia  v.  Harris,  in  which,  in  the  con- 
struction of  the  Queensland  Insolvent  Act,  6  Vic,  No.  17, 
sec.  8  "  (of  which  sec.  31  of  the  present  Act  is  a  transcript), 
**  it  was  held  that  a  transfer  of  property  made  within  a 
given  time,  must  be  proved  to  be  a  fraudulent  preference 
in  order  to  its  being  avoided."  •  #  •  •  • 
''  The  conditions  of  the  avoidance  of  a  transfer  in  that  Act 
were  two — one,  that  it  should  be  made  within  a  certain 
period  of  time  before  the  insolvency  ;  the  other  conjointif, 
that  it  should  have  the  effect  of  giving  a  preference  to  one 
creditor  over  the  others ;  and  it  was  held  in  the  judicial  in- 
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terpretation  of  the  Act  that  the  preference  must  be  fraudu- 
lent." *  *  *  *  *  "We  have  no 
doubt  of  the  correctness  of  the  decision  in  the  Queens- 
land Act,  but  the  Jamaica  Act  is  founded  altogether 
upon  that  which  was  the  policy  of  the  bankrupt  law,  and  of 
the  insolyent  law  from  the  earliest  time,  until  they  were 
altered  by  recent  legislative  enactment."  We  cannot  but 
think  that  whatever  doubt  might  have  arisen  as  to  the  in- 
tentions of  their  lordships  by  the  judgment  delivered  in  the 
first  case,  there  is  no  room  for  question  now  that  it  is  read 
by  the  light  of  that  pronounced  by  tbem  in  the  second. 
In  drawing  a  distinction  between  the  two  enactments, 
and  answering  the  arguments  addressed  to  them  during 
the  hearing  of  the  latter  case,  they  were  almost  neces- 
sarily compelled  to  express  their  opinion  as  to  the  proper 
construction  of  the  one  statute  as  much  as  of  the  other. 
The  one  declares  a  transfer,  if  made  within  a  certain  period 
by  a  person  in  contemplation  of  insolvency,  fraudulent  as 
well  as  void ;  the  other,  though  verbally  silent  on  the  first 
point,  declares  a  transfer  of  the  same  kind,  accompanied  by 
the  further  ingredient  of  having  the  effect  of  preferring  one 
creditor  to  another,  void  only.  It  obliges,  however,  in  effect, 
the  person  who  impeaches  such  a  transfer,  to  adduce,  in 
addition  to  the  proof  required  in  the  former  instances, 
evidence  of  facts  shewing  afl&rmatively  that  it  was  made 
under  circumstances  which  render  the  preference  fraudu- 
lent abo;  leaving  to  those  interested  in  upholding  its 
validity  the  task  of  rebutting  such  a  case  by  maintaining 
that  the  transfer  was  made  bona  fide  in  the  way  of  trade  or 
business,  or  under  pressure  ;  or,  to  put  it  briefly,  the  one 
Act  itself  declares  the  transfer  both  fraudulent  and 
void ;  the  other  declares  it  void  only,  leaving  the  fraud  to 
be  shewn  by  evidence.  The  contrast  drawn  between  the 
two  clauses  would  be  without  force,  and  the  conclusion 
almost  inconsequential,  unless  we  take  their  lordships  to 
have  expressed  a  decided  opinion  as  to  the  proper  con- 
struction to  be  placed  on  both.     The  two  judgments  read 
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together  fonn,  in  our  opinion,  a  distinct  decision  on  the 
point,  and  constitute  therefore  an  authority  binding  on  ns. 
The  Act  28  Vic.,  No.  273,  we  may  observe,  follows,  as 
regards  assignments  in  trust  for  creditors,  the  Jamaica 
Act,  and  by  sec.  119  declares  that  such  assignments,  if 
made  under  the  circumstances  specified,  shall  be  taken 
to  be  fraudulent  and  void.  There  is  no  eyidence  in 
either  of  the  cases,  to  support  the  proposition  that  the  act 
of  We9&)wry,  although  it  put  the  Plaintiff  Sheldrick  in  a 
better  position  than  the  rest  of  Wissibufy^s  creditors, 
amounted  to  a  fraudulent  preference.  We  accordingly 
allow  both  appeals.  In  the  first,  we  direct  a  verdict  for 
the  Plaintiff  for  the  amount  in  the  Defendants*  hands, 
£136  6$.  4ad, ;  and  in  the  other,  a  verdict  for  the  Defend- 
ants, each  with  costs  in  the  county  court;  but  as  the 
decisions  have  been  in  conformity  with  the  construction 
recognised  for  so  many  years  by  the  Court  of  New  South 
Wales  interpreting  the  same  Act,  as  well  as  by  this  Court, 
a  construction  which  we  think  has  now  been  virtually,  if 
not  expressly,  overruled,  we  allow  no  costs  of  the  appeal  in 
either  case. 


June  21. 


The  Prothono- 
tary  is  the 
proper  officer 
to  sign  an  in- 
formation in 
the  nature  of  a 
quo  warranto. 


EEGINA  V.  PETHTBBIDGE. 

lu-ACKAY moYod  for  a  rule  niei  to  quash  an  information 
in  the  nature  of  a  writ  of  quo  toarratUo,  calling  upon 
Feihyhridge  to  shew  cause  by  what  authority  he  eierciBed 
the  office  of  a  councillor  of  the  borough  of  Mabnsbuiy. 
Mr.  Justice  Williams  had  made  an  order  directing  Mr. 
J.  A.  Porter,  the  Prothonotary  of  the  Court,  to  sign  the 
information;  and  it  was  contended  that  the  information 
was  bad,  as  the  Prothonotary  was  not  the  proper  person  to 
sign  it.  In  England,  informations  of  this  nature  were  filed 
by  the  Master  in  the  Crown  Office,  and  they  were  issaed 


Fbthtbbid&b 
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in  the  name  of  the  Clerk  of  the  Crown.  If  that  functionary  1869. 
did  not  act  properly  he  could  be  punished,  but  there  was  Regina 
no  power  to  punish  the  Prothonotary.  The  duties  of  the 
Frothonotary  were  clearly  distinguishable  from  those  of  the 
Clerk  of  the  Crown.  Tomlin's  Law  Dictionary  title  Pro- 
thonotaries.  Wharton^ 8  Law  Lexicon^  1  Tidd.,  43,  Bellamy 
V.  Burrow  (z).  There  were  three  classes  of  information — by 
the  Attorney- G-eneral,  by  the  Grand  Jury,  by  the  Clerk  of 
the  Crown;  never  any  by  the  Prothonotary.  In  the 
absence  of  a  Clerk  of  the  Crown,  or  any  corresponding 
officer,  no  such  informations  as  the  present  could  be  filed, 
just  as  in  the  absence  of  the  Attorney- General  or  Solicitor- 
General,  other  functions  could  not  be  performed.  The 
difficulty  could  have  been  overcome  had  the  relator  obtained 
a  rule  to  oust  from  office  under  the  ^*  Municipal  Statuiey* 
No.  184. 

StawbIiL,  C.  J. — The  Legislature,  in  establishing  this 
Court,  prescribing  its  functions,  and  naming  certain  officers 
to  carry  on  business,  intended  that  these  officers  should 
be  sufficient  for  all  practical  purposes  to  carry  out  the  object. 
It  is  to  be  assumed,  we  think,  that  the  Prothonotary  is 
the  proper  officer  to  sign  informations  of  this  kind.  The 
objection  would  lead  to  the  Court  being  unable  to  exercise 
the  jurisdiction  conferred  on  it,  without  at  once  appointing 
additional  officers.  That,  in  naming  the  officers  of  the  Court, 
the  Act  ea  aibundanti  eauteld,  went  on  to  say,  ''  such  and  so 
many  other  officers  as  to  the  Judge  or  Judges  shall  appear  to 
be  necessary  for  the  administration  of  justice,  and  the  due 
execution  of  all  the  powers  and  authorities  of  the  said 
Court,"  does  not  affect  the  question.  We  are  not  unneces- 
sarily to  put  on  excrescences  which  have  grown  up  on  an  old 
court  in  an  old  country,  and  which  it  now  seems  to  be  the 
object  of  the  Legislature  to  remove.  We  think  that  the 
order  in  this  case  was  right,  and  must  refuse  the  rule. 

(«)    Rep.,  tem.,  Talbot,  97. 
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1869.  Babkt,  J. — The  only  question  is  the  name  of  the  proper 

Bboima        officer  to  diBcharge  these  duties.     I  think  the  Prothonotary 
PiTHnsmoB  '^  P^rft^tlj  ^hle  to  discharge  them,  and  there  is  no  neces- 
sity to  relieve  him  from  the  duty  of  filing  these  infonnatioiii. 

Sulerefiutd. 


BEGINA  V.  McMEIKAN  akd  Ahotheb. 

Jan«  21,  22. 

On  rule  »in,  JIVULE  tmi  Calling  on  James  McMeiJcan  and  Jamei  Bad, 

'xc^ic^R  proprietors  of   a    boue-mill,    situated   at    Flemington,  to 

proprietors  of  show  cause   why  a   criminal  information  for  a  nuisance 

Bhew  cause'  should  not  be  filed  against  them, 
wbj  leave 
Bhonld  not  bo 

granted  to  file  Miehie,  (^.C,  &a.A  Dunne  shewed  cause.     This  is  not  the 

form^'lonfor  ^^^  °^  "  nuisance  established  in  a  town;    it  has  not  g«ie 

nnisanoe  to  the  people,  but  the  people  have  gone  to  it.     It  is  not  in 

^Reld  that  *'^®  centre  of  a  town,  but  in  a  suburban  and  thinly  peopled 

the  right  to  neighbourhood.      The  manufactory  is  of  peculiar  usefiil- 

information  u  ^less  ;  it  must  be  carried  on  somewhere,  and  may  be  as  veil 

not  '^en  g^t  Flemington  as  elsewhere.     The  factory  is  not  injurious 

apecUl  enact-  to   health ;    numerous   witnesses  examined   at  the  Police 

■    "jw;t^""  Court,  including  the  Local  Health  Officer,  proved  that  the 

Meaiih      ^  workmen  at  the  place  did  not  appear  to  suffer  by  it  in 

regftrf  -to  health.      Where  a  factory  is  not  injurious  to  health  the 

noiioustradesi  Court  will  have  regard  to  its  luefulness  before  pronounc- 

principloB  ing  it  a  nuisance.     Bolhi  Abr.,  139,  and  1  Butiell  o» 

which  guide  (^         437.8. 
the  grand 

England,  should  guide  the  officer*  here,  who  are  the  substitutes  for  the  gfanditur; 
and  that  the  Dufenilants  were  linble  to  information  ia  this  casu ;  but  that  the  Court 
would  interfere  only  in  extreme  cases ;  and  no  in  this  ease  the  Central  Board  of  Hetltb 
hn^  iMued  orders  fur  the  abatement  of  the  nuiuince.  and  the  Court  would  presoioe  tbit 
would  enforce  its  orders,  the  mle  nin  would  be  discbarg;ed  upon  the  DeTend- 

tal,  J. — If,  in  this  colony,  a  nonious  trade  is  established  in  a  place,  uhI 
rwards  come  to  reside  in  the  neigtibonrhood,  or  a  road  b«  brought  to  il,  11>* 
jntitled  to  coni;Jain ;  forpudioial  notice  must  be  taken  that  this  coonlrj  is  i" 
in^essive  location,  and  u  only  being  inhabited  by  di^^^ea. 
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Since  the  rale  was  obtained,  the  Secretary  of  the  Local 
Board  of  Health  has  given  the  Defendants  instruc- 
tions for  works  which  will  have  the  effect  of  miti- 
gating any  smell.  This  notice  is  a  virtual  abandonment  of 
the  rule,  and  the  six  weeks  mentioned  in  the  notice  ought 
to  elapse  before  any  further  action  is  taken.  Besides,  the 
Court  has  no  power  to  grant  these  rules.  The  *'  Fvhlic 
Health  Statute ''  No.  310,  sec.  32,  enacts  certain  provisions  in 
regard  to  offensive  or  noxious  trades,  and  these  enactments 
take  away  the  common-law  remedy  of  proceeding  by  means 
of  an  information.  In  the  corresponding  English  Act  18  and 
19  Vic.,  c.  121,  the  common -law  right  is  expressly  saved, 
here  it  is  not  so.  [Stawell,  C.  J. — Our  jurisdiction  is 
not  to  be  taken  away  unless  by  express  enactment ;  our 
Legislature  have  not  thought  fit  to  follow  the  precedent  set 
by  the  English  Parliament,  but  that  is  no  reason  why  the 
jurisdiction  of  the  Court  should  be  taken  away.]  This 
Court  will  not  interfere  where  the  prosecution  has  gone 
before  the  magistrates,  and  where  the  Attorney -G-eneral 
declines  to  file  an  information.  The  Borough  Council  have 
no  power  to  attempt  to  stop  a  nuisance  outside  their 
boundary.     Mayor  of  Ballarat  East  v.  Smith  (a). 


1869. 
Rboina 

V, 

McMbiean. 


Fellows  and  O.  A.  Smyth  in  support  of  the  rule.  The 
notice  by  the  Central  Board  of  Health  requiring  certain 
alterations  to  be  made  in  the  Defendants'  premises, 
does  not  condone  the  offence  for  which  this  rule  was 
obtained.  No  attempt  has  yet  been  made  to  get  rid  of  the 
nuisance.  It  still  exists,  notwithstanding  the  repeated 
attempts  made  by  the  Board  of  Health  to  have  it  mitigated. 
It  is  said  that  the  "  Public  Health  Statute"  takes  away  the 
common-law  right  to  indict  for  a  nuisance,  but  the  statute 
is  rather  enabling  than  disabling :  it  enables  justices  to 
take  cognisance  of  offences  for  which,  previous  to  the 
statute,  they  had  no  jurisdiction  ;  but  that  does  not  interfere 
with  the  common-law  right  of  indictment.     The  fact  that  the 

(a)    Ante,  Vol.  I.,  Eq.,  52. 
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Defendants  tried  to  mitigate  the  nuisance  ia  really  no 
answer  to  the  case  at  all.  It  might  be  brought  forward  u 
an  argument  against  a  heayj  punishment.  Nor  is  the 
existence  of  the  nuisance  since  1853  any  defence.  No 
length  of  time  can  privilege  a  nuisance.  Bac.  Abr.,  793 ; 
JRuss,  on  Crimes,  456.  The  usefulness  of  the  offenrire 
trade  is  no  answer,  for  though  it  is  necessary  that  it  should 
exist  somewhere,  there  is  no  necessity  for  it  to  be  in  the 
Queen's  Highway.  Buss,  on  Crimes,  486.  The  &ct 
that  it  existed  before  people  went  to  the  neighbor- 
hood is  no  answer,  Bea  v.  Neil  {h).  Nor  is  it  necessary 
that  it  should  be  injurious  to  health  before  a  criminal 
information  can  be  filed.  The  notice  given  by  the  Local 
Board,  in  June  last,  was  transmitted  by  the  Central  Board 
of  Health  to  the  Local  Board,  and  the  latter  were  bound, 
under  the  Act  No.  310,  sec.  26,  to  forward  it  to  the 
Defendants  under  a  penalty  of  £50. 


Stawell,  C.  J. — The  affidavits  on  which  this  rule  was 
obtained,  showed  a  strong  prima  Jade  case  of  the  existence 
of  a  nuisance;  and,  according  to  the  rule  by  which 
grand  juries  are  guided  at  home,  such  evidence,  ought  to 
be  sufficient  to  justify  the  filing  of  an  information.  That 
which  would  justify  the  justices  in  committing,  would 
in  most  instances,  justify  a  grand  jury  in  filing  an  informa- 
tion. If  a  strong  case  is  contradicted,  it  at  once  becomes 
one  for  a  jury.  So  also  any  case,  which,  assuming  it  to  be 
uncontradicted,  would  warrant  a  conviction.  The  same 
principles  which  guide  grand  juries,  should  guide  the  officers 
who  are  here  the  substitutes  for  a  grand  jury.  In  this 
instance  the  justices  committed  the  Defendants  for  trial,  but 
no  information  was  filed,  and  an  application  is  made  to  this 
Court  for  leave  to  file  a  criminal  information  against  the 
persons  thus  committed  by  the  magistrates.  The  Central 
Board  of  Health,  has,  it  appears,  issued  an  order  to  the 
Defendants  to  stop  this  pestiferous  and  offensive  smell ;  and 

(6)    2C.  &P.,  4«5. 
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that  order  is  being  carried  out  by  the  Local  Board  of  Health, 
who  are  substantially  the  applicants  in  the  case.  The  time 
granted  by  that  order  for  the  execution  of  certain  works 
has  not  yet  expired.  I  think  that  this  Court  should  hesitate 
to  interfere  unless  absolutely  compelled  so  to  do.  To 
grant  a  criminal  information  should  be  regarded  as 
the  exception  rather  than  the  rule.  Arrangements 
are  made  by  our  Constitution  for  the  filing  of  informations 
which  ought  to  meet  all  necessary  requirements,  and  we 
should  not  interfere  with  them  unless  in  extreme  cases. 
I  presume  that  the  Central  Board  of  Health  will  see  that 
its  orders  are  duly  carried  out.  If  they  are,  there 
will  be  no  necessity  to  proceed  further  in  this  matter. 
Under  tbese  circumstances,  I  do  not  think  we  should  now 
interfere.  It  has  been  suggested  that  we  should  make  this 
rule  absolute,  but  that  it  should  remain  in  the  office  and  not 
issue  for  a  certain  time;  but  that  course  is  obviously  open  to 
the  objection,  that  it  will  allow  the  applicants,  and  not  this 
Court,  to  determine  if  there  has  been  a  fresh  nuisance. 
We  think  the  applicants  were  justified  in  coming  to  the 
Court,  and  are  entitled  to  their  costs  ;  and  the  rule  will  be 
discharged  on  the  Defendants  paying  costs.  If  a  nuisance' 
is  committed  after  the  time  allowed  by  the  Central  Board 
has  expired,  the  applicants  can  then  pursue  whatever  course 
they  may  be  advised.  I  must  say  that,  according  to  the 
evidence,  very  little  seems  to  have  been  done  from  the  time 
the  rule  nm  was  granted  to  the  present  date  in  mitigating 
the  nuisance.  That  it  existed  is  clear ;  but  the  Defendants 
have  not  taken  any  active  steps  since  the  rule  nin  was 
granted.  I  think,  therefore,  that  they  may  regard  them- 
selves as  very  leniently  treated. 


1869 
Beoika 

V. 

McMxiXAK. 


Bajelby,  J. — I  must  dissent  from  the  proposition  that  to 
constitute  a  nuisance  there  must  be  injury  to  the  public 
health.  Anything  that  interferes  with  the  enjoyment  of 
the  public,  or  is  offensive  to  the  senses,  is  a  nuisance. 
Keeping  a  pack  of  hounds,  for  instance,  in  the  centre  of  a 
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Regtna 

V. 

McMEiKAir. 
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town,  killing  pigs  at  an  inconvenient  time,  when  their  cricB 
would  disturb  the  neighborhood,  the  making  of  noises  of  an 
unusual  or  disagreeable  kind,  are  all  punishable  u 
nuisances.  I  must  also  dissent  from  the  proposition  that 
if  a  noxious  trade  is  established  in  a  place,  and  people 
afterwards  come  to  reside  in  the  neighbourhood,  or  a  road 
is  brought  to  it,  the  public  are  not  entitled  to  complain. 
The  doctrine  might  be  sound  in  an  old  and  long-settled 
community,  but  judicial  notice  must  be  taken  that  this 
country  is  in  a  state  of  progressive  location ;  it  is  only 
being  inhabited  by  degrees.  If  a  trade  were  established  on 
vacant  waste  lands  of  the  Crown,  and  other  land  in  the 
neighbourhood  was  afterwards  sold,  and  people  lived  on  it, 
I  doubt  very  much  whether  the  rule  I  have  alluded  to 
could  be  maintained.  The  Court  will  be  veiy  careful  in- 
deed before  adopting  such  an  extensive  rule,  which  might 
have  an  extremely  injurious  effect  upon  the  development 
of  the  resources  of  the  country. 


Bule  discharged  t§pon  DefendaiU 
paying  the  coats. 


THE  MAYOE,  Ac.   OF  FITZEOY  v,  THE 
COLLINaWOOD    GAS    COMPANY. 

June  22.         ^ 

Where  a  gas  J^PECIAL  case  by  way  of  appeal  from  an  order  of  Petty 
company  has     Sessions  reducing  the  assessment  of  the  Gas  Company  from 

its  works  in        ^  ^ 

one  borough,      £5,000  to  £1,250. 
and  its  mains 
and  pipes 
extend  into 

other  boroughs,  the  basis  on  which  the  property  of  the  company  must  be  rated,  is  to 
take  the  gross  receipts,  deduct  the  gross  expenses,  and  so  arrive  at  the  profits,  the  aver- 
age of  which,  for  a  short  period  of  years,  wUl  give  the  net  annual  value  of  the  whole 
property,  which  is  to  be  apportioned  over  all  the  boroughs  in  which  the  works  sre 
situate,  or  through  which  the  mains  and  pipes  pass. 

Appeal  cases  are,  in  this  colony,  allowed  from  decisions  of  petty  sessions  in  nte 
cases. 
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Billing  J  for  the  Bespondents,  took  a  preliminary  objection.         1^69. 
No  appeals  are  allowed  from  the  decisions  of  petty  sessions  in    Matob,  &o., 
rate  cases.    Wheeler  v.  The  Chwrchwardens  of  BrimingUm  (c).     ®^  Fitzeot 

COLLINOWOOD 
r>n  Oar 

Fellows. — That  decision  is  based  upon  the  words  of  the  coMPAifT. 
English  "  Justices'  Act;'  20  and  21  Vic.,  cap.  xliii.,  sec.  2, 
which  only  allows  appeals  in  cases  of  ^*  information  or  com- 
plaint." Our  "  Justices'  Act;'  28  Vic.,  267,  sec.  160,  allows 
appeals  from  the  determination  by  a  Justice,  of  any  "  matter  " 
which  he  has  power  to  decide  in  a  summary  way.  There  is  a 
material  distinction  between  the  phraseology  of  the  two  Acts. 

Feb  Citbiak, 

Objection  overruled. 


It  appeared  from  the  case  stated  that  the  property  of  the 
Company  consisted  of  about  four  acres  of  land,  situate  near 
the  junction  of  Smith-street  with  the  Heidelberg-road, 
within  the  borough  of  Fitzroy,  whereon  were  erected  the 
works  of  the  Company,  consisting  of  gasometers,  retorts, 
&c.,  and  where  the  whole  of  the  gas  sold  by  the  Company 
to  their  customers  is  manufactured,  together  with  a 
dwelling-house,  and  also  of  the  gas  mains  or  pipes  laid  down 
in  the  streets  in  the  said  borough,  and  used  by  the  Appel- 
lants for  distributing  the  gas  to  their  customers,  as  well  in 
the  city  of  Melbourne  and  its  suburbs  as  in  the  said  borough 
of  Fitzroy.  It  also  appeared  from  the  evidence  that  the 
valuer,  after  viewing  the  property  and  premises,  and  check- 
ing his  valuation  by  the  balance-sheets  of  the  Company  to 
the  year  ending  30th  June,  1868,  disclosing  a  net  profit  for 
that  year  of  £7,689  19«.  Id.,  estimated  the  net  annual  value 
thereof  at  £5,000.  It  also  appeared  that  the  valuer,  in 
arriving  at  this  valuation,  had  considered  himself  entitled, 
in  estimating  the  value  of  the  land,  buildings,  gasometers, 
retorts,  and  pipes  of  the  company,  to  take  into  considera- 

(c)    2  L.  T.,  N.  S ,  171. 
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1869.  tion  their  uBe  and  value  to  the  Company  as  a  means  of  pro- 
Matob,  &o.,  ducing  their  profits.  It  also  appeared  that  the  gas  msm 
ojf  FiTZBoy  gjj^  property  of  the  Company,  situated  in  other  districisB, 
CoLLiKowooD  were  valued  upon  a  gross  valuation  of  £3,750,  It  was  eon- 
CoMPAHT.  td^d  at  the  hearing  before  the  Petty  Sessions,  by  counsel, 
on  behalf  of  the  borough  council,  that  inasmuch  as  all  the 
gas  sold  was  manufactured  upon  the  property  within  tbe 
borough,  and  passed  through  the  mains  situate  therein  in 
the  course  of  distribution  to  all  the  consumers  thereof,  ike 
valuer  was  correct  in  his  mode  and  principle  of  valuation 
of  the  ratable  value  of  the  property,  and  that  the  Company 
were  properly  rated  upon  such  valuation  of  £5,000.  The 
justices  adjudged  and  determined  that  the  amount  of  the 
valuations  of  the  property  of  the  Company  situate  in  other 
districts,  amounting  to  £3,760,  should  be  deducted  from 
the  amount  of  £5,000,  at  which  the  land,  property,  works, 
and  mains  of  the  Company,  situate  in  the  borough  of  Fitzroj, 
had  been  valued,  and  that  the  difference  between  the  two 
sums  should  be  taken  as  the  proper  valuation  of  the  said 
land,  property,  works,  and  mains,  and  thereupon  reduced 
the  valuation  from  £5,000  to  £1,250,  in  accordance  with 
such  determination.  The  question  stated  for  the  opinion 
of  the  Court  was — Whether  the  determination  in  reducing 
the  valuation  as  aforesaid  from  £5,000  to  £1,250,  upon  the 
grounds  above  stated,  was  erroneous  in  point  of  law  ? 

Silling  for  the  Company.  The  question  is  whether  the 
value  of  this  property  is  distributable  over  all  the  boroughs 
in  which  the  Company  have  pipes ;  or  whether  the  borough 
in  which  the  retorts  and  gasworks  are,  should  receive  the 
entire  rate.  The  rate  is  clearly  apportionable.  Bey.  ft 
West  Middlesex  Waterworks  Coy.  (d).  Re  the  SkeffieU 
Gas  Coy.  (e\  Walker  v.  the  Or  eat  Western  BaUvwi 
Coy.  (/). 


(<i)    1  EU.  A  EU.,  716.  (<?)    32  L.  J.  M.  C,  169. 

(/)   29  L.  J.  M.  C,  107. 
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Fellows  for  the  Borough.     The  justices  adopted  au  im-         1^^- 
proper  basis  for  their  valuation ;   I  do  not  dispute  that  the    Mayob,  &c,, 
Talue  of  the  works  is  distributable  among  all  the  boroughs,     ^'  Fitzbot 
but  that  is  not  the  only  basis.     The  bases  are  laid  down  in  CoLLnrGwooD 
Beff.  V.  the  Cheat  Western  Railway  Company  (y),  namely —      Compaity. 
they  are  to  take  the  gross  receipts  of  the  company,  and  make 
certain  legal  deductions  therefirom,  besides  the  expenses  of 
working ;  the  balance  is  supposed  to  be  what  a  tenant  would 
give  for  the  occupation,  and  that  balance  is  distributed 
among  the  different  boroughs,  according  to  the  quantity  of 
land  occupied.      [Stawell,  C.  J. — ^The  Fitaroy  Council  will 
get  less  on  that  basis  than  they  do  now.]     Perhaps  they 
win,  but  they  are  willing  to  take  it.     [Billiiy. — The  oDJec- 
tion  now  made  was  not  taken  below.]     It  appears  on  the 
face  of  the  case. 

Stawxll,  C.  J. — In  this  instance  the  objection  taken  before 
OB,  wafl  not  taken  before  the  justices.  It  appears,  however, 
on  the  case,  and  we  must  deal  with  it.  The  simple  question, 
as  I  read  the  case  before  the  justices,  is  whether  the 
value  of  the  works  is  apportionable  to  all  the  boroughs 
through  which  the  comrpany's  pipes  pass,  or  whether  the 
borough  of  Fitzroy  should  receive  the  whole.  It  is  now 
conceded  that  the  value  ought  to  be  apportioned ;  but  it  is 
said  that  is  not  the  principle  on  which  the  assessment 
should  have  been  based.  The  principle,  we  think,  is  an 
improper  one,  and  the  best  course  now  to  pursue  is  to  allow 
the  appeal.  It  is  possible  that  in  reconsidering  the  case 
the  justices  may  not  arrive  at  a  different  amount  from 
that  which  they  have  at  present  adopted ;  and,  if  so,  their 
decision  need  not  be  disturbed. 

We  shall  remit  the  case  to  them  with  an  expression  of 
our  opinion  that  the  proper  basis  on  which  to  estimate  the 
valuation  is  to  take  the  gross  receipts,  deduct  from  them 
the  gross  expenditure,  and  arrive  in  that  way  at  the  profits. 

{g)   6  Q.  B.,  179. 

W.  W.  ft  a'b.      vol.  VI. — LAW.  (f 
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1869.  From  the  average  of  these  profits  over  a  short  period  of  yean, 
Mayor,  Ac,  they  can  arrive  at  what  a  tenant  would  give  for  the  premifles. 
OF  FiTZBOT    rjf^Q  pgjj|.  ^}ji(»]i  ^  tenant  would  thus  be  prepared  to  pay  for 

CoLuvGwooD  them  is  the  net  annual  value  of  the  whole  property ;  and 
Cox^firr.  *^**  ^®  *^  ^®  apportioned  oyer  the  whole  of  the  borougliB 
through  which  the  mains  or  pipes  pass.  The  value  in  each 
borough  is  ascertained  by  the  value  of  the  land  on  which 
the  pipes  rest,  having  regard  to  the  purpose  for  which  it  ia 
granted.  According  to  these  principles  the  council  may 
get  a  lower  amount  than  that  which  has  been  already 
awarded  them. 


EEGINA  V.  DALY. 


June  28. 


Magistrates 
can  only 
award  costs  in 
cases  over 
which  they 
have  a 
sammary 
jurisdiction, 
not  in  indicta- 
ble offences ; 
therefore, 
where  D.  was 
charged  with 
perjury,  and 
the  case  "  dis- 
missed with 
£10  10«. 
costs,"  a  pro- 
hibition was 
granted  re- 
straining the 
enforcement 
of  the  order 
for  payment 
of  costs. 


R 


/ULE  nui  for  a  prohibition  to  restrain  the  Justices  at 
Ararat  from  enforcing  an  order  directing  payment  of  costs. 
A  person  had  been  charged  before  them  with  perjury,  but 
the  case  was  dismissed  with  £10  10«.  costs. 

Mackay  for  the  rule.  By  the  ^^  JiuHcet*  SiaMe" 
No.  267,  sees.  97  and  115,  the  Magistrates  con  only  award 
costs  in  cases  over  which  they  have  a  sunmuuy  juris- 
diction, not  in  indictable  offences.  The  accused  party 
could  recover  his  costs  in  an  action  for  malicious  proaecu- 
tion,  in  which  the  prosecutor  would  have  an  opportunity 
of  shewing  that  he  had  acted  with  reasonable  and  probable 
cause. 

No  appearance  against  the  rule. 

Feb  Curiam. — The  rule  must  be  made  absolute. 
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WALSH  AKD  AwoTHEB  V.  JOHNSTON. 


jCjL] 


.PPEAL  from  Petty  Sessions  at  Ballarat.      Plaintiffs    jfr^  and 

sued  Defendant  for  £14  5*.,  balance  of  an  account  for  work  f^other,  con- 
tracted in 
and  labour  done,  under  the  following  agreement : —  writing  with  a 

mining  com- 
pany to  put 
"  Memorandam    of   agreement    entered    into    December    8|    1868,    up  machinery 
between  Edward   WaUh  and  party  and  Francis  Johnston.    Edward    "  to  the  satis- 
WaUh  and   party  do  bind  themselves  to  erect  framework   for  four   faction  of  the 
puddling  machines,  six  horses  for  carrying  span  beams,  one  gear  horse>    gncineer  " 
with  stay ;    six  span  beams  and  runners  for  tramways,  bolted  and   Xhe  work  was 
screwed  as  denoted ;    all  horses  and  span  beams  and  runners  to  the   done,  and  pay- 
ntisfaction  of  the  company's  engineer — for  the  sum  of  £47  10*.,  to  be    ments  were 
completed  in  three  months  from  date,  on  the  No.  2  shaft  of  Winter's   ™^"C  on 
Gold  Mining  Company,  and  £2  more  for  extra  legs,  in  all  £50."  and^another 

sued  for  the 
balance      The 
Plaintiffs   proved  they   executed   the  work   under  the  engineer  of 

agreement,  and  received  payments  on  account ;  but  it  was  ^^^  *^w^ 

admitted  that  the  company's  engineer  was  not  satisfied  was  dissatis- 

with  the  work,  and  in  his  evidence  before  the  justices  he  ^o^^\J^t  the 

mentioned  several  objections  to  the  manner  in  which  it  was  magistrates 

performed.      The  magistrates  gave  judgment  for  Plaintiffs  m^t'^for^he 

for  £12  5*.  Plaintiffs. 

On  appeal 
decision 

Fellows  for  the  Appellant. — The  approval  of  the  engineer  reversed, 
was  a  necessary    condition  to   enable    the    Plaintiffs  to 
recover.  ParJces  v.  the  Qreat  Western  Railway  Company  (A). 

No  appearance  for  the  Eespondents. 

Peb  Ctjbiam. — The  decision  of  the  justices  is  erroneous. 
Complainants  were  to  execute  the  work  to  the  satisfaction 
of  the  company's  engineer,  and  they  did  not  do  so. 

Appeal  allowed. 

(A)    3  Rail  k  Canal  Cases,  17. 

G   2 
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18(59. 

June  24. 

W.  sued,  as 
administrator 
of  his  son,  for 
damages  tor 
the  death  of 
his  son.    At 
the  trial  it 
appeared  that 
the  letters  of 
a<hninistration 
were  dated 
snhsequently 
to  the  writ  in 
the  action, 
and  W,  was 
nonsuited. 
The  year  for 
suing  having 
expired,  on 
application  for 
a  mle  nisi  to 
amend  the 
existing 
record  by  in- 
serting as  the 
date  of  the 
writ,  a  day 
subsequent  to 
the  date  ef 
the  issue  of 
the  letters  of 
administra- 
tion. 

Held,  that 
the  Court  had 
no  power  so  to 
alter  the 
record,  as  to 
make  it  bear  a 
false  state- 
ment, and  rule 
uUi  refused. 


WILKS  V.  THE  AUSTRALIAN  TRUST  COMPANY. 


B 


LAIN  TIFF  sued,  as  administrator  of  his  son,  to  recoYer 
damages  for  the  death  of  his  son,  being  occasioned  by  the 
fall  of  a  wall  belonging  to  Defendants.  Defendants  pleaded 
inter  alia  that  Plaintiff  was  not  administrator.  It  appeared 
at  the  trial  before  Barry,  J.,  at  the  sittings  before  Trinity 
Term,  1869,  that  the  letters  of  administration  were  granted 
subsequently  to  the  date  of  the  writ.  The  Judge  therefore 
nonsuited  the  Plaintiff. 

MacJcay  moved  for  a  rule  nisi  to  set  aside  the  nonsuit 
and  amend  the  declaration,  by  inserting  as  the  date  of  the 
writ  a  day  subsequent  to  the  grant  of  the  letters  of  adminis- 
tration. More  than  a  year  had  elapsed  from  the  lad's 
death,  and  therefore  a  fresh  writ  could  not  be  issued.  The 
Court  had  power  to  amend  the  record,  so  as  to  prevent 
injustice  being  done  to  suitors.  La  Banca  Naxionale  t. 
Hamburger  (j),  Blake  v.  Done  (Ar),  Brenncm  v.  Howard  (/)i 
Martin  v.  Williams  (w),  Emery  v.  Webster  (»),  Siygero  f. 
Samson  (o),  St.  Losky  v.  Qreen  (j?). 

The  Chief  Justice. — The  Court  has  power  to  alter  the 
record,  so  as  to  make  it  consistent  with  the  facts ;  but  it  has 
no  power  so  to  alter  it,  as  to  make  it  bear  a  false  statement. 
Were  we  to  amend  this  declaration  by  inserting  the  date 
of  the  writ  as  subsequent  to  the  letters  of  administration, 
we  should  be  making  the  record  state  as  a  fact  that  which 
is  untrue. 

Rule  refimd. 


(;)   2H.  &C.,330. 
{k)    7H.  &N.,465. 
(0     1  Ih.,  138. 

{m)   1  H.  &  N.,  817,  S.  C;  26 
Ii..I.,  N.S.,  Ex.,  117. 


(i»)    9  Ex.,  242. 
(o)    2DowL,  P.O.,  745,juidl0 
Ex     901 
(p)    30  L.J.,  N.S.,  C.P.,  19. 
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EEEFS  GOLD  MINING  COMPANY  v.  BENNETT.       ,J!^ 

A  June  25. 

PPEAL  from  Petty  Sessions  at  Stawell.  jg  was  sued  in 

petty  sessions 

Defendant  was   sued  for  £7  lOs.,  calls  due  on  thirty  thirty  shares 

shures  held  by  him,  and  an  order  was  made  against  him,  '^^  *  mining 

.    -^  company.  The 

from  which  he  appealed.  I2th  rule  of 

the  company 
required  that 
The  ease  was  stated  as  follows : —  "all  transfers 

of  shares  in 
the  company, 
"  It  being  admitted  that  the  company  was  duly  registered,  it  was  from  or  by 
'•  proved  that  the  calls  in  question  were  authorised  by  a  meeting  of  the   ^'^J  share- 
*•  company  held  on  5th  January,  1869,  and  Nicholas  DuffUld,  their  ^^^^d'^**^^ 
"  manager,  was  examined,  and  produced  the  book  containing  register  ^^'ii^j^j,  »   ^ 
"  of  shareholders  kept  by  the  company,  and  also  their  minute  book,  and   from  time  to 
*^  read  therefrom  the  12th  rule,  ordering  that  *  all  transfers  of  shares  in   time  purchased 
"  'the  company  irom  or  by  any  shareholder  shall  be  made  in  writing.'   ^"^^  \ie\^ 
"  He  also  proved  that  Defendant  had,  from  time  to  time,  become  the  ^"^^  shares. 
"  holder  of  thirty  shares  purchased  on  several  occasions  from  different   chased  the 
"  parties,  and  that,  according  as  he  purchased,  the  manager  entered  or   manager 
"  transferred  them  into  Defendant's  name  in  the  register,  and  that   transferred 
"  Defendant  had  admitted  to  him  that  he  (Defendant)   held   thirty   them  into  his 

"  shares  while  the  property  was  good.     He  also  proved  that  Defendant   ^^^}^  ^^  the 

register   Jvs  to 
"  never  had  hin  shares  transferred  to  any  other  person  in  the  books  of  flJj«p     'e^\ 

'*  the  company.      Upon  the  manager's  examination  it  was  shewn  with  ^jjg  transfer  in 

"  reference  to  fifteen  of  the  shares  that  a  written  authority  was  given  the  register 

''  4r  thf)  original  vendor  to  the  manager ;   that  five  shares  were  trans-  was  made  on 

*'  ferred,  or  entered,  upon  the  verbal  authority  of  the  transferror ;  and  the  written 

"  with  reference  to  ten  shares,  although  no  written  authority  to  transfer  ^    ontj  ot 

line  vendor  *  as 
**  at  the  time  of  sale  was  given  to  the  manager,  it  was  subsequently   ^  ^^^  ^^  ^ns 

"  given  him   by  the  vendor.      The   Defendant  was    examined,  and  verbal  author- 

"  admitted  that  at  one  time  he  was  the  holder  of  thirty  shares  in  the  ity;  and  as  to 

"  company,  but  denied  being  a  shareholder,  or  liable  for  the  calls;  that  the  other  ten, 

"  he  had  parted  with  twenty  five  of  the  shares  previous  to  action,  and  *^*®  *^^*^*^Tu 

"  stated  that  he  never  authorised  his  name  to  be  entered  in  the  register  ^-uj^o-  b    tl  e 

"  of  shareholders  produced,  and  that  he  had  never  accepted,  in  writing,  vendor  after  it 

was  made. 
S.  admitted  in  evidence  that  at  one  time  he  held  thirty  shares,  but  said  that  ho  had 
never  accepted  in  writing  any  of  the  shares.  None  of  the  shares  had  been  transferred 
from  B.  in  the  books,  and  he  had  attended  a  meeting  as  holder  of  five  shai-es,  of  which 
no  written  transfer  had  been  made.  The  magistrates  gave  judgment  against  B. 
On  appeal, 

Heldf  that  there  was  evidence  to  go  to  the  magistrates  of  a  liability  which  B.  had 
not  disproved. 
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"  of  any  of  the  transfers  alleged  to  be  made.  That  ho  had  sold,  bat 
"  might  be  liable  for  five  shares.  No  evidence  was  given  that  the 
"  Defendant  had  ever  accepted  in  writing  the  transfers  of  any  of  the 
thirty  shares ;  but  it  was  proved  and  admitted  that  on  the  10th  of 
August,  1867,  he  attended  a  meeting  of  shareholders  as  the  then 
"  holder  of  five  of  the  shares  before  referred  to,  and  of  which  no  written 
transfer  by  the  former  owner  had  been  made.  Defendant  admitted 
to  Nicholas  Dvffield,  the  manager  of  the  company,  that  he  (De- 
fendant) was  a  shareholder  in  the  year  1867.  At  the  close  of  the 
"  complainants'  case,  counsel  for  Defendant  submitted  that  the  com- 
"  plaint  should  be  dismissed,  on  the  grounds  following : — 1.  That  upon 
"  the  evidence  adduced  the  Defendant  could  not  be  constituted  t 
"  shareholder,  or  held  as  such.  2.  That  there  was  no  instrument  pro- 
"  duced  signed  by  both  transferror  and  transferree,  purporting  to  transfer 
"  the  shares  held  by  Defendant,  and  no  evidence  being  given  that  «ime 
"  had  ever  been  done,  the  Defendant  was  not  liable.  3.  That  it  not 
**  appearing  the  Defendant  had  ever  testified  in  writing  under  his  band 
"  his  acceptance  of  the  transfers  of  the  shares,  nor  that  he  had  ever 
"  authorised  his  name  to  be  entered  in  the  book  of  shareholders,  the 
**  Defendant  could  not  be  held  liable  for  calls,  although  his  name  was 
**  inserted  as  a  shareholder  on  the  register  of  shareholders  produced. 
**  The  Justices  overruled  these  objections,  and  Defendant  appealed." 


Wrixon  for  the  Appellant. — There  is  no  proof  that  the 
Defendant  is  possessed  of  any  shares.  The  fact  that  he 
once  held  shares  does  not  prove  that  he  held  them  at  the 
time  he  was  sued.  The  register  of  shareholders  is  no  evi- 
dence against  him,  as  he  never  gave  the  manager  authoritj 
to  insert  his  name  upon  it ;  nor  were  the  shares  sued  upon 
identified  as  those  for  which  he  was  registered.  Marif&i 
Case  (j),  Filley  v.  Hart  (r). 


Fellows  for  the  Eespondent. — Ko  doubt  it  must  be  shown 
tliat  the  Defendant  possessed  shares ;  but  the  Court  will 
not  presume  that  the  register  is  untrue.  It  will  presume 
that  the  shares  sued  for  were  those  for  which  he  was 
registered.  •  It  is  not  necessary  the  transfer  to  him  should 
be  in  writing.  Such  a  formality  is  not  required  by  the 
statute.  There  is  also  his  own  admission  that  he  possessed 
shares.      Sheffield    Railway    Company    v.     Woodcock    (#), 

{q)    L.  R.  2  Ch.  Cases,  696.  (r)    Sup.  Ct.,  Vic,  Nov.  28. 1867. 

(*)    7  M.  &  W.,  574. 
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Okeltenham  Bcnlway  Company  v.  Daniel  '(^),  London  Grand 
Junction  Bailway  Company  v,  Chraham  (t^),  Hull  Flax 
Company  v,  Wellesly  (w),  Irish  Feat  Company  v.  FhilUps  (a). 

Stawell,  C.  J. : — The  Defendant  admits  he  was  a  holder 
of  shares,  but  not  a  shareholder — a  very  thin  distinction. 
The  shares  were  transferred  to  him,  and  they  appear  in  his 
name  in  the  register.  It  does  not  appear  that  he  ever 
transferred  the  shares  to  any  one  else;  and  the  Court  will 
not  presume  that  he  did  so,  without  some  proof  of  some 
kind.  We  think  there  was  evidence  to  go  to  the  magistrates 
of  his  liability,  which  he  has  not  disproTed. 
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Appeal  dismissed. 


(0    2  Q.  B.,  281. 
(r)    1J6.,  271. 


(w)   6H.  &N.,  88. 

(j)   80  L.J.,  N.S.»  Q.B.,  868. 


Ik  the  Matteb  of  the  "  TEANSFEB  OF  LAND 
STATUTE,"  Awn  in  the  Matter  op  THOMAS 
H.    POWEE. 


s 


UMMONS  referred  to  the  Court  by  Williams^  J.,  by 
which  an  order  was  applied  for,  restraining  the  Eegistrar  of 
Titles,  under  the  "  Transfer  of  Land  Statute,''  No.  301, 
from  registering  Fower  as  the  owner  of  land  in  Smith- 
street,  Collingwood. 

Fower  bought  the  land  in  1842,  had  conveyed  part 
of  it,  but  never  executed  a  conveyance  of  the  part  which  he 
now  applied  to  have  brought  under  the  Act.  A  caveat  was 
lodged  against  his  application  by  Thomas  Smith,  who 
set  up  a  claim  to  the  land  by  adverse  possession  for  more 
than  fifteen  vears. 


June  28, 25. 

A  Judge  in 
Chambers  baa 
no  jumdiction 
npon  summona 
to  make  an 
order  under 
tbe  Act  N^o. 
801,  sec.  24, 
restraining  the 
registrar  from 
bringing  land 
under  the  Act. 
To  obtain  such 
an  order  the 
Caveator  must 
either  bring  an 
action,  or  tile  a 
bill. 


Power. 
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^^^^  Wehh  for  the  Caveator.     Under  see.  24  of  the  "  Tranrfer 

In  re         qf  Land  Statute"  the  Cayeator  is  entitled  to  an  order  of  a 
Judge  restraining  the  Eegistrar  from  bringing  this  land 
under  the  Act.     Smith  having  been  in  possession  for  more 
than  fifteen  years,  has  now  under  the  "  Beal  Property  Act,'' 
sec.  43,  a  good  legal  title,  and  not  merelj  a  posaessoiy 
right ;  and  by  that  section  the  right  and  title  of  Fower 
is  absolutely  extinguished.      Under  the  present  law,  as 
distinguished  from  the  old  Statutes  of  Limitation,  which 
only  barred  the  remedy,  adverse  possession  for  more  than 
fifteen  years  confers  an  absolute  title- -i!)o0  d.  Carter  r. 
Barnard  (y) — and  one  which  a  Court  of  Equity  will  force 
upon  a  purchaser.     Scott  v,  Nixon  (z).     Smith  is  therefore 
entitled   to    come   in    and    oppose    JPower's    application. 
It  is   true   the   certificate  to    Power,  if  issued,   wiU  be 
subject  to  claims  by  adverse  possession ;  but  if  the  certifi- 
cate of  title  be  once  issued  it  will  give  to  him  a  title  which 
he  does  not  now  possess,  and  deprive  Smith  of  the  title 
which  he  has  now  acquired.     He  could  never  sell  the  land 
and  the  utmost  he  could  do  would  be  to  prevent  being  ejected. 

T.  A* Beckett  for  Potver.  An  order  obtained  on  summons 
from  a  Judge  in  chambers  is  not  the  order  cont/emplated  by 
the  Act.  Sections  23,  25,  26,  and  117  recognise  the  dis- 
tinction between  proceedings  before  a  Judge  and  proceed- 
ings in  chambers.  Section  24  omits  any  provision  as  to  a 
summons  in  chambers,  clearly  shewing  the  intention  to 
exclude  that  jurisdiction  in  a  proceeding  by  a  caveator 
against  an  applicant.  The  section  is  to  be  read  as  provid- 
ing for  a  proceeding  in  a  court  of  competent  jurisdiction 
to  establish  title,  and  notice  of  that  proceeding  to  be 
given  to  the  registrar ;  or  an  injunction  or  order  obtained 
on  that  proceeding,  not  on  summons.  Otherwise  an  appli- 
cant would,  by  proceedings  in  chambers,  be  permanently 
excluded  from  the  benefit  of  the  Act,  without  the  possibility 
of  an  appeal,  which  he  would  have  if  it  were  by  an  injunction. 

(y)     13  Q.B.,  945.  (z)    3  D.  &  War.,  388. 
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Webb  in  reply.      A  claiinant  by  adverse  poBsesBion  can         1869. 
take  no  active  proceedings  to  establish  bis  title.     He  is  in         jn  re 
possession,  and  therefore  he  cannot  bring  an  action  of       Powee. 
ejectment;   he  has  no  equity  against  the  applicant,  and 
therefore  he  cannot  file  a  bill  in  equity.      He  is  thus  help- 
less, and  though  he  has  a  good  statutory  title — ^which  before 
the  grant  of  the  certificate  of  title  he  can  convey  or  other- 
wise deal  with — ^yet,  so  soon  as  this  certificate  is  issued,  he 
can  do  nothing,  and  is  deprived  of  his  property.     Section 
24  is  divisible  into  two  parts,  each  intended  to  meet  cases 
&Iling  within  it.      Under  the  first,  where  a  person  can 
establish  his  title,  he  must  do  so  either  by  suit  for  specific 
performance  or  by  ejectment ;  under  the  latter  part,  where 
a  person  is  in  such  a  position  that  he  can  take  no  steps  to 
establish  his  title,  he  may  obtain  a  judge's  order. 

Stawell,  C.  J. — I  am  against  the  application  on  every 
point.  But  in  this  preliminary  one,  against  the  jurisdic- 
tion of  the  Judge,  I  entertain  no  doubt  whatever,  for  I  have 
had  occasion  to  consider  it  more  than  once.  I  think  the 
only  way  to  read  section  24  is  that  the  caveator  must  bring 
an  action  of  ejectment,  or  file  a  bill  in  equity.  I  do  not 
think  that  by  "  order  of  a  Judge,'*  the  Legislature  meant  a 
Judge  in  chambers ;  for  where  they  did  mean  that,  they  have 
said  so  plainly. 

Summons  dumUsed. 
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June  26. 

A  Warden  has 
no  jurisdic- 
tion, before 
the  hearing 
of  a  case, 
to  direct  sub- 
stitution of 
service  of  the 
summons 


EEaiNA  V.  AKEHUEST. 

JjIaCKAT  moved  for  a  rule  for  a  writ  of  certiorari  to 
bring  up  certain  proceedings  before  Warden  Akehuret,  at 
Alexandra,  to  quash  them.  A  summons  was  issued  against 
a  person  named  Lagoni  to  appear  before  the  Warden  in 
some  mining  dispute.  At  the  time  the  summons  was  issued 
the  Warden  made  an  order  substituting  service  of  it  upon 
the  Defendant  by  directing  advertisements  in  the  local 
papers.  It  was  contended  now  that  the  Warden  had  no 
jurisdiction  to  direct  substitution  of  service  of  the  summons 
at  the  time  it  was  issued,  but  could  only  make  such  order 
at  the  hearing.     Taylor  v.  Stuhbs  (a). 


The  Court  granted  the  rule  absolute  in  the  first  instance. 


(a)    Infra,  Mining,  19. 


June  28. 

Mandamus 
granted  to 
compel  a  clerk 
of  a  Court  of 
Mines,  to  issue 
a  certificate  of 
registration  of 
a  company, 
which  had 
been  regis- 
tered by  his 
predecessor. 


EEGINA  V,  BAETEOP. 

Jj  ELLOWS  applied  for  a  rule  fiisi  for  a  mandamui  to 
compel  G.  F.  Bartrop^  the  clerk  of  the  Court  of  Mines  at 
Ballarat,  to  issue  a  certificate  of  the  registration  of  the 
North- Western  Freehold  Gold  Mining  Company.  The 
clerk  considered  that,  as  the  registration  was  effected  with 
a  previous  officer,  and  not  with  him,  he  could  not  give  a 
certificate.     Begina  v,  Oreen  (6),  was  referred  to. 

The  Court  granted  the  rule. 


(b)    Sup.  Ct.,  Vic,  Hilary  Term,  1868. 
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EEEVES  V,  BEOWN.  k!^^ 

June  28. 


(( 


SPECIAL  case  stated  by  way  of  appeal  by  the  Police  12.,  official 
Magistrate  at  Ballarat.  agent  of 

^  a  miDing 

company,  sued 

Defendant  was   summoned    by   the    official    agent  for  ggsskniTfor 

contribution  on  ten  shares  at  £1  each  in  the  New  Lady  contribution 
T\       i-i    11  Tijr-    '       r^      '  my  _    ,  ou  tcu  sbares, 

JJon  Ctold  Mining  Company.     The  case  was  stated  thus: —  it  was  proved 

that  the  ninth 

"  Complainant  proved  that  the  company  was  registered  on  the  30th  ^^}  ^^  ^^^ 

'•  day  of  December,  1867,  and  was  wound  up  by  order  of  the  Judge  of  Pu^^^'^^t^'^®"^ 

"  the  Court  of  Mines  for  the  mining  district  of  Ballarat,  at  Ballarat,  gigygnfij  n«iig 

"made  on  the  23rd  day  of  March,  1869;    and  John   Oamble,  having  which  had 

"  been  called  as  a  witness  for  Complainant,  stated  that  T.  W,  Campbell  been  paid  by 

"  was  the  manager  of  the  company ;  that  witness  had  been  in  CampbelUa  B.,  and  the 

"  employment  as  clerk,  had  kept  the  accounts  of  the  shareholders  with  twelth  call 

said  company,  and  produced  the  share  registry  of  the  company,  only  olu^pf  ^  ?'i» 

portions  of  which  were  in  witness's  handwriting ;  the  name  William  contended 

•*  Brovm  was  entered  at  the  head  of  the  column,  but  not  by  witness,  that  for  this 

"  (Objection  was  taken  as  to  the  admissibility  of  this  evidence,  but  I  and  other 

•*  allowed  the  evidence  to  go  in,  for  what  it  was  worth.)     Defendant  reasons,  these 

"  Broum  was  entered  for  ten  shares,  and,  according  to  the  book  and  the  ^  *  '^^^^ 

"  entries  in  witness's  handwriting,  had  paid  all  caUs  up  to  the  eleventh.  Q^ade  'that 

"  The  ninth  call  of  5«.  per  share  was  made  on  the  28th  December,  1868;  Defendant 

"  the  tenth  call  of  5«.  per  share  was  made  on  2nd  February,  186'J ;  paid  the  tenth 

"  the  eleventh  call  (designated  a  machinery  call)  of  5*.  per  share  was  ^^^  eleventh 

"  made  on  the  same  day ;  the  twelfth  call  was  made  on  the  lOth  March,   ^^^^  ^^  ^^* 

own  wronflf 
"  1869.     A  receipt  had  been  given  by  John  M.  Qatrett,  acting  for  the   ^^^j  could  not 

"  manager.     There  was  a  large  amount  of  the  ninth  call  not  paid  at  have  credit  for 

"  the  time  the  tenth,  eleventh,  and  twelfth  calls  were  respectively  made.  them.     The 

"  It  was  proved  that  at  the  time  the  eleventh  call  (machinery  call)  was  l?o\\ce  magis- 

"  made  the  works  of  the  company  had  been  stopped.     It  was  further  Jf**®*  !li^^^' 
"  proved  that  after  making  and  payment  of  the  twelfth  call  there  would       ^^  that 

"  be  still  unpaid  capital  equivalent  1;o  &s.  per  share  to  be  called  up.  the  com- 

*'  The  deed  of  association  of  the  company,  signed  by  the  Defendant,  and  pany  having 

dated  January  16,  1868,  was  put  in ;   and  it  was  thereupon,  on  the  received  the 

part  of  the  said  complainant,  contended  that  the  directors  had  no  ^^^^  *^7™  ^'* 

"  power  to  make  the  tenth,  eleventh,  or  twelfth  calls,  as  the  ninth  call  ^i^^qA  *q  com- 

"  had  not  been  paid ;  and  further,  that  if  properly  made,  the  directors  pel  payment  of 

"  could  not  take  promissory  notes  in  pa^'ment;  and  that  if  they  could,  them  a  second 

"  the  promissory  note  given  by  Defendant  was  not  lodged  with  the  time;  and  that 

"  bankers  of  the  company,  as  required  by  the  23rd  clause  of  said  deed.  *^®  official 

"  It  was  contended  on  the  part  of  the  Defendant  that  the  ninth,  tenth,  g^iiarlv  dis- 

"  and  eleventh  caUs  had  been  duly  made,  and  were  paid  to  the  com-  entitled. 
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pany ;  and  the  official  agent  was  in  the  same  position  as  the  companj, 
and  could  not  deny  the  legality  of  the  making  of  the  calls,  nor  the 
payment  of  them,  nor  the  mode  of  payment,  the  act  of  the  manager 
having  heen  confirmed,  and  the  promissory  note  transferred  to  third 
persons.  I  being  of  opinion  that  the  tenth  and  eleventh  calls  were 
not  properly  made,  also  that  they  ought  not  to  be  considered  as  pud 
by  the  acceptance  of  a  promissory  note  by  the  Erectors ;  also  being 
of  opinion  that  the  twelfth  call  was  improperly  made,  and  if  paid  oo 
23rd  March,  1869,  could  only  have  been  paid  to  the  official  agent ; 
and  also  being  of  opinion  that,  in  addition  to  these  calls,  there  was 
still  unpaid  capital  amounting  to  5«.  jy&r  share,  held  that  the  Defend- 
ant was  liable,  and  ordered  him  to  pay  £^0  for  uncalled  capital,  with 
£1  6«.  costs.  The  question  for  the  opinion  of  the  Court  is  whether 
the  said  determination  was  correct  in  point  of  law,  and  what  shonld 
be  done  on  the  premises  ?  ** 


Siffinhotham,  for  the  Kespondent,  did  not  rely  on  the 
fact  that  tlie  Defendant  gave  promissory  notes  instead  of 
cash,  in  payment  of  the  calls,  nor  on  the  bills  not  being 
paid  into  the  Bank,  but  on  the  point  that  the  last  call  was 
informal,  and  could  not  be  made  while  the  previous  calls 
were  unpaid.  If  a  shareholder  paid  it,  therefore  he  paid  it 
in  his  own  wrong,  and  could  not  be  allowed  credit  for  it. 

Fellows  for  the  Appellant. — A  shareholder  must  presume 
that  when  directors  make  a  call  they  do  what  is  right; 
he  cannot  know  whether  the  previous  calls  had  been  paid. 
If  the  Company  could  not  sue  for  five  calls,  the  official 
liquidator  cannot,  for  he  is  in  no  better  condition  than 
the  Company.     JRe  Daniel  {c),  Be  Nickoll  (d). 

The  Chief  Justice. — In  these  cases  the  directors  repre- 
sent the  company,  and  the  official  agent  stands  in  no  better 
position  than  the  company.  The  directors  acting  on  behalf  of 
the  company  made  these  calls.  The  company  received  them, 
and  is  not  entitled  to  compel  them  to  be  paid  a  second  time. 
The  official  agent  is  similarly  diflentitled. 

Appeal  allotoed  vnthout  costs.  Tkejudgment 
of  Justices  to  he  reduced  hy  £5,  the 
amount  of  the  calls  paid. 


{c)  23  Beav.,  5G8 ;  Affd.  1  DeG.  &  J.,  372.       (r7)     24  Beav.,  689. 
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BEEVES  V.   GEEENE. 


FECIAL  case  from  Ballarat. 


by  the  official 

The  Defendant  was  sued  by  the  official  agent  of  the  mininir  com- 

North- Western     Freeliold     Gold    Mining    Company    for  panyforcon- 

£123   los.,  for    contribution    in    respect  to   ninety -nine  The  evidence 

shares.     The  case  stated  that  at  the  hearing  of  the  com-  ^^5*®^^^?^ 

°  tration  of  the 

plaint  Mr.  Cheene,  sen.,  the  clerk  of  the  Court  of  Mines  at  company  was 

Ballarat,  stated  in  evidence  that  the  memorial  for  registra-  the^e^  of " 

tion  of  the  company  lodged  with  him  was  dated  the  5th  of  association  of 

December,  1867,  and  witnessed  by  S,  H.  Sheator,  and  the  executed  by 

memorial  for  registration,  as  it  appeared  in  the  Gazette  and  ^-\  "°d  which 

local  newspaper  lodged,  was  dated  the  13th  day  of  Decern-  registration 

her,  1867,  and  witnessed  by  James  McAlpine,     The  De-  ^^^  o^tST'*" 

fendant*8  attorney  then  objected,  that  it  had  not  been  company,  was 

proved  that  the  company  was  registered  under  the  pro-  dence^  ^^* 
visions  of  the  "  Mining  (hmpanies*  Limited  lAdbility  Act      Held,  that 

1864;"    and    that   it    appeared  that  the   memorial  pub-  the  deed  were 

lished  in  the   Gazette    and    newspaper  had  never   been  onlyi>««»4 

lodged  with    the  clerk  of  the    Court    of  Mines.      The  oftheregis- 

Plaintiff's  attorney  contended  that  the  Defendant  could  tration;  and  if 

■'  ,  ,  it  were  proved 

not  object  to  the    registration  of   the  company,  as  he  aliunde  thvLt 

had,  by  executing  the  deed  of  association  of  the  company  tioV^a  ™' 

under  seal,  whicb  was  given  in  evidence,  admitted  the  regis-  defective,  the 

tration,  and  was,  in  fact,  estopped  from  setting  up  the  fact  ^^^  ^dopt 

of  the  company  not  being  duly  registered;  and  that  even  if  ^^^^  evidence, 
he  could,  the  mere  fact  of  an  error  occurring  in  the  regis- 
tration, and  the  copy  lodged  being  witnessed  by  another 
party  than  the  witnesses  to  the  memorial  published,  did 
not,  as  against  the  official  agent  and  the  Defendant,  invali- 
date the  registration.  The  justices  being  of  opinion  that 
the  objections  raised  upon  behalf  of  the  Defendant  were 
valid,  dismissed  the  complaint,  with  costs.  The  question 
for  the  opinion  of  the  Court  was,  "  whether  the  said  deter- 
mination was  correct  in  point  of  law." 
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Fellows  for  the  Appellant.     The  Defendant  haying  signed 
the  deed  of  association,  in  which  it  is  recited  that  all  the 
Obeene        requirements  necessary  for  the  incorporation  of  the  com- 
pany had  been  fulfilled,  cannot  be  heard  now  to  dispute  that 
statement.     Hull  Flax  Company  v.  Wellesley  («). 

Billing  for  the  Eespondent.  The  recitals  of  the  deed  of 
association  are  not  binding,  for  it  was  proved  that  the 
recitals  were  untrue,  and  that  the  company  was  neyer 
properly  registered,  there  being  a  variance  between  the  Hst 
of  shareholders  published  and  the  list  deposited  in  the 
Court  of  Mines.    SoiUh'Fastem  Railway  Co,  v,  Warton  (/). 

Fellows  in  reply.  I  do  not  put  the  case  as  high  as  an 
estoppel  on  the  Defendant,  but  as  a  matter  of  conflicting 
evidence,  and  it  was  for  the  magistrates  to  say  which  they 
believed.  The  Court  should  send  the  case  back  for  them 
to  say  whether  they  had  decided  as  a  matter  of  fact,  or  as  a 
matter  of  law. 

Stawell,  C.  J. — We  were  at  first  under  the  impression 
that  the  Defendant  was  est  :)pped  by  his  own  admission ; 
but  we  now  think  that  the  recitals  in  the  deed  were  only 
primd  facie  evidence  of  the  registration.  If  it  were  proved 
aliunde  that  the  registration  was  defective,  the  magistrates 
could  adopt  such  evidence.  It  were  for  them  to  decide  on 
which  evidence  they  thought  it  safe  to  rely — ^that  for  the 
objection  or  that  against  it. 

Appeal  dismissed. 


(e)    6  H.  A  N.,  38.  (/)   31  L.  J.,  Ex.,  515. 


CASES  AT  LAW.  89 


1869. 

HOEWOOD  V,  STACPOOLE.  v^^^^ 

June  21,  29. 

jCJlCTION  to  recover  the  value  of  two  Cleveland  horses  In  assessing 

shipped  on  board  the  Swiftsure,  of  which  Defendant  was  for loMof two 

master,  from  London  to  Melbourne,  and  which  died  on  the  horses  shipped 

passage  owing  to  neglect  on  the  part  of  the  ship's  officers,  gnd  which 

The  price  paid  for  the  horses  in  England  was  £90  each ;  ^*^  °°  *^^®. 

,    ,                                                                               ,                       T  passage  owing 

and  the  freight,  paid  in  London,  was  £65  each.     Barry^  J.,  to  the  neglect 

before  whom  the  case  was  tried,  directed  the  jury  that  the  officers"^*^  " 

Plaintiff  was  entitled  to  recover  the  value  of  the  horses  Held,  that 

at  the  port  of  debarkation,  and  not  at  the  port  of  shipment,  consider  Se* 

The  jury  found  that  the  value  of  the  horses  in  this  country  value  at  the 

was  £500,  and  gave  a  verdict  for  that  amount,  stating,  in  S^iJt!  tSe""^" 

reply  to  a  question,  that  they  had  taken  the  freight  into  profit,  and  the 

consideration,  in  estimating  the  amount  of  damages.  viously  paid. 

The  amount 
which  the 

JMlows  moved  for  a  rule  nisi  for  a  new  trial  on  the  Pkintiffwould 

ground  of  misdirection,  or  to  reduce  the  damages  by  £130,  fo^gimiiar^ 

the  amount  of  the  freight,    \_8tawell  C.  J.  Is  not  the  measure  liorses  in 

of  damages  the  loss  to  the  person  for  whom  the  goods  are  ought  to  he 

to   be    safely    carried  ?       Ought    he  not  to  be  put  in  the  measure  of 

fands  *to  enable  him  to  purchase  similar  horses  here  ?] 

That  would  make  the  carrier  insure  the  profits,  which 

he  had  not  contracted  to  do. 


Stavtell,  C.  J. — The  Defendant,  as  a  carrier,  ought  to 
have  delivered  the  horses  in  Melbourne.  He  did  not  do  so. 
The  amount  the  Plaintiff  would  have  to  pay  for  horses  of 
the  same  description  in  Melbourne,  ought  to  be  the 
measure  of  his  loss 

Bule  nisi  granted  to  reduce  damages  only. 


/ 
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HOBWOOD 

Stacpoolb. 
June  29. 


Higinbotham  and  Wrixon  now  shewed  cause.  The 
damages  were  not  excessiye.  Several  witnesses  proTed 
that  the  price  of  the  horses  in  Melbourne  would  be  £600. 
The  jury  did  not  give  the  Plaintiff  the  freight  as  well  as 
the  value  of  the  horses  ;  but  they  were  justified  in  taking 
as  an  estimate  of  his  damage,  the  price  he  paid  in  England, 
the  freight,  and  the  profit  he  would  have  made.  BritiA 
Columbia  Saw  MiU  Company  v,  Ifettleskaw  (y),  CHadtm 
V.  Ghreat  Western  Baihoay  Company  (A),  Rice  v.  Bagsen- 
dale  0). 


J^llotDS  in  support  of  the  rule.  There  is  a  diffeience  be- 
tween the  case  of  a  carrier  such  as  a  Bailwaj  Company  and  t 
ship.  The  carrier  need  not  take  the  goods  till  his  freight 
is  paid ;  he  may  insist  on  payment  beforehand ;  while  a 
ship-master  cannot  compel  payment  of  his  freight  till  the  end 
of  a  voyage.  If  a  shipper  therefore  pay  freight  before  the  com- 
mencement of  the  voyage,  he  does  so  at  his  own  risk,  and 
cannot  recover  it.  His  payment  prevents  the  ship-owner 
insuring  the  freight,  which  otherwise  he  could  do. 

Stawell,  C.  J. — It  is  a  mistake  to  suppose  that  the 
Plaintiff  recovers  the  freight  qua  freight.  In  order  to  as- 
certain the  Plaintiff's  loss  by  the  non-delivery  of  the 
articles  shipped,  the  jury  must  consider  the  value  at  the 
port  of  shipment,  the  profit,  and  the  freight.  As  the 
Plaintiff  could  not  get  similar  horses  here,  the  next  best 
position  to  place  him  in,  is  to  enable  him  to  go  to  England 
and  get  others. 

Bule  diteharfed. 


(j7)   L.  R.,  8,  C.  P.,  499. 

0) 


(h)    6B.  &S.,684, 
7  H.  &  N.,  96 
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WAUaH   r.  PALMER 

BESPASS  for  maliciouB  prosecution.  Plea  "Not  guilty."  j>.  having 

missed  wood 

The  Plaintiff  was  coachman  to  the  Defendant  at  Haw-  ^is  premises, 
thorn,  and  lived  in  a  house  on  the  Defendant's  property,  employed  a 

detective  to 
He  was  paid  wages,  and  was  allowed  £4  per  annum  for  watch.    The  , 

wood,  he  being  distinctly  told  that  he  was  to   take  no  ^4^^^®  *^ 

wood  for  his    own    use  from    the    Defendant's    heap,  man  of  P.,  to 

On   the    morning    of    the    11th    August,    the    Plaintiff  him"hehad 

took  three  pieces  of  wood  from  the  Defendant's  stack.    He  seen  w.  take 

carried  them  some  distance,  and  then  threw  them  into  the  Tt^^.^JS^  •? 

coach-house  paddock.     About  two  hours  afterwards  he  re-  over  the  fence, 

turned  to  remove  the  wood,  when  a  constable  m  plain  clothes  the  direction 

stopped  him,  took  him  before  the  Defendant  and  said  %Y\ti^^^^' 

that  he  bad  seen  him  take  the  wood  from  the  stack,  detective  to 

carry  it   in  the    direction  of   his    own    house — not   the  gmnmons^ 

coach-house  —  and    throw    it   over    the    fence    into   the  Later  in  the 

duv  M^   stated 

paddock  in  which  his  own    house    was    situated.       To  to  P.  that  the 

this  charge    Plaintiff   at   the  time  made  no  reply— the  wood  had  been 
^  .  ^  "^  taken  for  use 

excuse  he  gave  afterwards  being  that  he  was  too  much  in  P.'*  own 

ashamed   at  the    accusation,    and    could  not  collect  his  ^^^ch-house. 

'  Jr.  said  it  was 

thoughts.     The  Defendant  told  the  constable  to  take  out  a  too  late  for 

summons  against  the  Plaintiff  for  stealing  wood.     Later  ^^^^     f^^^ 

in  the  day  the  Plaintiff  returned  to  the  Defendant  and  magistrates 

1,1  j^    1   XI  I   i     /»n  dismissed  the 

offered  to  shew  him  that  he  wanted  the  wood  to  fill  up  a  case.  Pending 

rut  near  the  coach-house.     The  Defendant  however  said  it  JJ»e  case  before 

the  magis- 

was  too  late,  the  matter  was  in  the  hands  of  the  police,  trates,  P.  re- 
tained W,  as 
coachman,  and 

he  frequently  drove  ont  P*s  family.    After  the  dismissal  of  the  case,  P,  congratulated 

W,  on  his  acquittal.     W.  sued  P.  for  malicious  prosecution,  and  obtained  a  verdict  for 

£30.    On  rule  nin  for  a  nonsuit, 

Reld,  that  the  Court  had  only  to  consider  the  facts  within,  or  brought  to,  the 
Defendant's  knowledge,  when  he  directed  the  summons  to  be  taken  out;  that  according 
to  what  the  detective  then  stated  to  P.,  there  was  evidence  of  felony  to  go  to  a  criminal 
jnry ;  that  the  subsequent  acts  of  the  Defendant  afforded  no  evidence  that  he  did  not 
believe  the  detective's  statement  at  the  time  it  was  made;  and  rule  for  nonsuit  made 
absolute. 

W.  W.  A  a'B.      vol.  VI. — LA.W.  H 
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The  Plaintiff  was  retained  in  the  Defendant's  employment, 
and  in  the  interval  between  the  taking  out  of  the  summons 
and  the  hearing  at  the  Police  Court,  had  frequently  driyen 
out  the  Defendant's  family.  The  magistrates  dismissed  the 
case,  and  the  Plaintiff  then  left  Defendant's  employ,  the 
latter  on  paying  him  his  wages  observing  that  he  was  glad 
that  the  case  had  terminated  as  it  did.  The  jury  gave 
a  verdict  for  Plaintiff  for  £30  ;  but  a  rule  nisi  was 
granted  to  enter  a  nonsuit,  on  the  ground  that  the  Plaintiff 
had  not  proved  that  the  Defendant  acted  without  reasonable 
and  probable  cause. 


Silling  and  Molesworth  shewed  cause.  There  was 
a  conflict  of  evidence,  and  the  matter  should  be 
left  to  the  jury.  Cases  of  malicious  prosecution  were 
mixed  questions  of  law  and  fact ;  and  the  jury  had 
to  say  in  this  instance  whether  they  thought  the 
Defendant  really  believed  the  story  told  him  by  the  con- 
stable ;  for  if  he  did  not  believe  it,  he  clearly  acted 
maliciously.  His  refusal  to  accompany  the  Plaintiff  to  the 
coach-house,  to  see  the  purpose  for  which  the  wood  was 
wanted,  his  retaining  the  man  in  his  service,  and  his  con- 
gratulating him  on  his  acquittal,  are  all  evidence  to  go  to 
the  jury  that  the  Defendant  did  not  believe  the  Plaintiff 
could  have  taken  the  wood.  If  there  was  any  evidence  to  go 
to  the  jury  that  the  Defendant  acted  without  reasonable  and 
probable  cause.  Plaintiff  cannot  be  nonsuited. — Turner 
V,  Ambler  (k),  Sinton  v.  Seaiher  (Z),  NickoUon  v, 
Coghill  (wi),  WUlans  v.  Taylor  (w),  Venafra  v.  Johman  (o), 
Huntley  t>.  Simson  {p),  McDonald  v.  Rooke  (y),  Feryman  t, 
Lyster  (r),  JEaddrick  v.  Seslop  (*),  Douglas  v.  Corhett  {(), 
Ohatfield  v.  Comeford  (v). 


(k)    lOQ.  B.,  252. 
(0    14M.  &W.,  131. 
(m)   4  B.  &  C,  23. 
(»)    6  Biiig.,  187 ;  3  M.  &  P., 
350,  and  2  B.  &  Ad.,  845. 
(o)    10  Bing.,  301. 


(p)  2  H.  &  N.,  600,  and  27 

L.  J.,  Ex.,  134. 

(q)  2  Bing.,  N.  C,  217. 

(r)  L.  R.,  3  Ex.,  197. 

(#)  12  Q.  B.,  267. 

(t)  6  £1.  &  Bl.,  514. 

(t>)  4F.  &F.,  1008. 
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Rlhws  and  Dobson  in  support  of  the  rule.  The 
Defendant's  belief  had  nothing  to  do  with  the  proof  of  want 
of  reasonable  and  probable  cause.  The  absence  of  such 
cause  must  be  proved  by  independent  facts  before  any 
question  could  arise  whether  Defendant  believed  the  con- 
stable's evidence.  The  argument  for  the  Plaintiff  would 
amount  to  this,  that  a  guilty  man  might  bring  an  action 
like  the  present — ^for  the  charge  preferred  against  him  might 
be  true  and  yet  be  instituted  from  the  most  malicious 
motives,  and  without  the  prosecutor  having  any  belief  in  it. 
Yet  it  was  well  established  that  only  an  innocent  man  could 
maintain  an  action  for  malicious  prosecution.  If  the  charge 
were  true,  the  fact  that  the  prosecutor  did  not  believe  in  it 
when  he  took  proceedings,  would  not  enable  the  accused  to 
bring  an  action.  A  case  can  only  be  sent  to  the  jury  when 
there  is  a  conflict  of  evidence  as  to  the  existence  of  malice ; 
but  in  this  case  the  evidence  was  uncontradicted  that  a 
felony  had  been  committed  at  the  time  the  prosecution  was 
instituted ;  or  at  least  the  evidence  justified  the  Defendant 
in  believing  a  felony  had  been  committed. — Davis  v, 
Mardy  (to),  Oohen  v.  Magar  (or),  Sider  v.  Womhwell  (y), 
Common  v.  ^Eastern  Counties  Railway  Company  (z). 


1869. 


Stawell,  C.  J. — The  facts  of  this  case  within,  or  brought 
to,  the  Defendant's  knowledge  when  he  directed  the  police- 
man  to  take  out  a  summons  against  the  Plaintiff,  and  those 
only,  are  to  be  considered.  The  Plaintiff  had  been  in  the 
Defendant's  employment  some  months  as  coachman.  It 
was  his  duty  to  take  wood  daily  from  a  certain  stack.  A 
few  days  before  this  occurrence  the  Defendant  had  missed 
wood ;  he  had  observed  some  put  in  a  singular  place,  in 
close  proximity  to  the  stack,  and  next  day  noticed  that  it 
had  been  removed.  This  was  repeated  day  after  day,  but 
the  Defendant  abstained  from  instituting  a  search  among 


(«o)    6  B.  &  C,  225. 
(«)    6D.  &R.,8. 
(y)   3  L.  J.,  Ex.,  47. 


(«)    4  H.  &  N.,  785 ;    S.  C, 
29  L.  J.,  Ex.,  94. 
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the  Plaintiff's  goods,  and  put  the  matter  in  the  hands  of 
the  police.    A  constable  was  sent  to  watch.    He  did  watcb, 
and  saw  the  Plaintiff  take  some  billets  of  wood  from  the 
stack,  carry  them  round  to  a  'wicket  gate,  go  to  a  fence 
completely  away  from  the  stables,  which  were  in  front  of  this 
gate,  throw  the  wood  over  this  fence,  and,  resting  his  hand 
upon  the  top  rail,  look  right  and  left,  and  then  kick  some  of 
the  wood  further  away  from  the  fence,  and  in  the  direction 
of  his  own  house.      On  seeing  that,  the  policeman  went  up 
to  him  and  told  him  he  must  come  to  the  Defendant. 
The  Plaintiff  at  first  refused,  but  ultimately  accompanied 
him;   and  the  constable  in  his  presence  detailed  to  the 
Defendant  what  he  had  seen.      Whether  those  facts  were 
true  is  comparatively  unimportant.    What  the  constable  told 
to  the  Defendant,  and  what  the  Defendant,  reasonably  beher- 
ing,  did  upon  that  statement,  and  not  what  actually  occurred, 
are  the  questions  on  which  this  case  must  rest.    The  con- 
stable's credibility  was  not  impeached  in  any  way ;  and  the 
contradictions  of  his  eyidence  by  the  Plaintiff  are  immaterial 
The  constable  wished  the  Defendant  to  give  the  Plaintiff 
into  custody  at  once ;  but  the  Defendant  said  ''  No,  take 
out  a  summons."     The  parties  then  separated ;  but  after 
the  lapse  of  half  an  hour  the  Plaintiff  returned  to  Defend- 
ant and  said  ''  Come  with  me  to  the  yard,  and  I'll  shew  you 
that  I  wanted  this  wood  for  a  lawful  purpose."     The 
Defendant  declined,  stating  that  the  matter  was  then  in  the 
hands  of  the  police.     On  the  application  for  a  nonsuit,  I 
thought    there   was    scarcely    any   dispute    about    these 
facts;  and  according  to  the  constable's  statement,  there 
was  evidence  of  felony  to  go  to  a  criminal  jury  against 
the  Plaintiff.     But  it  was  said  there  were  certain  expres- 
sions used  by  Defendant — certain  statements  made  by  hmi, 
which  shewed  that  he  did  not  rely  upon  this  evidence. 


I  am  unwilling  to  nonsuit  on  a  question  of  fact ;  it  is 
different  on  a  question  of  law  or  of  pleading.  I  therefore 
let  the  case  go  to  the  jury,  but  reserved  leave.    The  only 
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point  whicli  was  put  to  the  jury  on  the  summing  up  for 
Plaintiff — the  only  issue  which  was  left  to  them — was 
whether  the  Defendant  really  believed  the  statement  of  the 
constable  and  acted  on  it.  It  is  said  that  there  are 
two  grounds  for  coming  to  the  conclusion  that  he  did 
not  belieye  it.  One  that  he  retained  the  Plaintiff  in  his 
senrice.  Now  that  is,  strictly  speaking,  not  correct ;  he 
gaye  him  notice  to  leave,  and  no  person  is  called  upon  to 
inconvenience  himself  and  dismiss  a  servant  at  a  moment*s 
notice,  running  the  risk  of  being  left  without  one,  merely 
because  he  has  a  conviction  that  he  is  guilty  of  felony,  the 
more  especially  as  the  servant  was  not  living  with  the 
household,  but  outside.  The  other  was  because  he  congratu- 
lated the  Plaintiff  on  his  acquittal  by  the  magistrates;  but  that 
does  not  amount  to  more  than  unwise  good-nature  on  his 
part.  In  one  sense  it  was  creditable  to  him,  but  perhaps  it 
would  have  been  better  if  he  had  said  nothing  about  it. 
I  think  there  is  no  evidence  to  sustain  the  verdict.  Even 
if  the  question  of  belief  were  in  issue  (which  I  do  not 
believe  it  was  or  could  be),  the  Defendant's  statement  is 
uncontradicted.  There  is  nothing  opposed  to  his  statement 
that  he  believed  the  constable.  He  received  certain  infor- 
mation, and  he  believed  it.  His  subsequent  conduct,  unless 
inconsistent  with  that  belief,  is  no  evidence  to  contradict 
him.  Where  the  evidence  is  not  clear — where  there  is 
not  reasonable  evidence  to  go  to  the  jury — there  ought  to 
be  a  nonsuit.  But  there  is  no  doubt  in  this  case.  In 
summing  up,  I  had  great  difficulty  in  leaving  anything 
to  tiie  jury ;  and  the  only  point,  I  could  and  did  leave, 
was  whether  the  Defendant  believed  the  constable.  On 
that  there  is  no  evidence  to  support  the  finding  of  the  jury, 
and  I  think  the  Plaintiff  ought  to  be  nonsuited. 


1869. 


Babby,  J. — Some  difficulty  arises  occasionally  by  the 
want  of  clearness  in  explaining  the  expression  "mixed 
question  of  law  and  fact."  It  is  sometimes  erroneously 
supposed  to  mean  that  it  is  left  to  the  jury  to  find  the  law 
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as  well  as  the  £ftcts  Nothing  can  be  more  mistaken. 
Where  there  are  no  facts  in  dispute,  and  there  are  no 
doubtful  or  contested  inferences  from  facts,  "  reasonable  and 
probable  "  cause  is  a  pure  question  of  law,  to  be  decided  by 
the  judge,  whose  duty  it  is  to  decide  whether  the  fiicts  so 
proved  amount  to,  or  do  not  amount  to,  reasonable  and 
probable  cause.  In  the  former  case  he  sends  the  case  to 
the  jury,  with  instructions  as  to  the  additional  ingredient 
of  malice ;  in  the  latter  he  nonsuits.  Again,  where  there  is 
any  question  as  to  the  hanajides  of  the  Defendant's  belief  in 
the  facts  on  which  he  acted,  or,  where  admitting  that  he  did 
honestly  believe  that  there  was  sufficient  cause  for  his  act, 
it  is  a  question  whether  the  facts  were  such  as  would  have 
justified  any  other  reasonable  person  in  acting  as  he  did, 
the  case  goes  to  the  jury ;  and  the  judge  applies  the  law 
according  to  the  conclusion  at  which  they  may  arrive 
with  additional  instructions  with  respect  to  malice. 
There  is  often,  also,  the  further  irregular  mixing  up 
of  the  question  of  reasonable  and  probable  cause  with 
the  question  of  malice.  In  this  case  these  two  things  must 
be  kept  wholly  distinct.  Malice  may  be  inferred  from  the 
absence  of  reasonable  and  probable  cause,  but  where  such 
cause  exists  an  inquiry  into  the  question  of  malice  is 
altogether  immaterial.  Testing  the  facts  in  this  case  by 
these  principles,  is  there  any  evidence  to  shew  that  the 
Defendant  did  not  believe  the  statement  made  by  the 
policeman  in  the  Plaintiff's  presence  P  What  is  there  in 
the  evidence  to  shew  that  the  Defendant  did  not  honestly 
believe  the  policeman,  who  detailed  facts  which  shewed  the 
Plaintiff  primd  facie  guilty  of  a  felony  ?  Unless  there  was  a 
doubt  upon  this  point,  the  jury  ought  not  to  have  been 
troubled  with  the  question.  The  only  ground  suggested  why 
tlie  jury  should  not  have  drawn  such  a  conclusion  is,  that  the 
conduct  of  the  Defendant  ex  post  facto  is  inconsistent  with 
the  conclusion.  Nothing  occurred  at  the  time,  to  shew  that 
he  did  not  believe  in  what  he  saw  and  heard.  It  is  said  the 
Plaintiff  was  allowed  to  remain  in  the  Defendant's  service, 
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but  ii;  is  not  to  be  omitted  that  be  did  so  baying  receiyed 
notice  to  leaye  at  tbe  end  of  a  week ;  and  tbe  Defendant 
may  not  have  discharged  the  Plaintiff  instantly  from  a 
desire  not  to  prejudice  his  case  before  the  magistrates. 
With  regard  to  bis  baying  a  suspected  felon  in  the 
house,  to  the  degradation  of  the  other  servants,  it  appears 
that  the  Plaintiff  lived  in  a  separate  house.  As  to  tbe 
expressions  of  congratulation  on  the  Plaintiff's  acquittal, 
they  may  have  proceeded  from  a  totally  different  motive  than 
that  attributed  to  the  Defendant.  But  neither  the  act  of 
retaining  the  Plaintiff  in  bis  service,  nor  the  expression  on 
his  acquittal,  can  legitimately  be  held  to  indicate  a  state  of 
belief  in  tbe  Defendant's  mind  at  the  time  of  tbe  detection 
of  the  Plaintiff,  different  from  that  which  ostensibly  then 
influenced  bis  acts. 

Williams,  J. — I  think  there  ought  to  be  a  nonsuit. 
The  evidence  for  tbe  Plaintiff  failed  to  establish  that  tbe 
prosecution  was  without  reasonable  and  probable  cause. 
The  jnry  are,  no  doubt,  masters  of  the  fact,  but  if  they 
draw  a  wrong  inference,  the  Court  will  set  the  verdict 
aside :  for  we  cannot  permit  them  to  draw  inferences  from 
fects,  which  they  are  not  *at  liberty  to  do.  The  Defendant 
is  told  by  a  policeman,  in  the  Plaintiff's  presence,  that  tbe 
Plaintiff  was  seen  taking  away  wood  in  tbe  direction  of  bis 
own  cottage,  and  evidently  for  his  own  use ;  and  the  police- 
man advises  him  to  give  the  Plaintiff  in  charge.  The 
Defendant  says  "  No,  take  out  a  summons."  Surely  there 
is  no  malice  there.  Tbe  Defendant  acts  upon  good 
grounds  ;  his  wood  has  been  disappearing  for  a  long  time, 
and  he  sends  for  the  police,  and  the  policeman  gives  him 
certain  information  as  to  the  acts  of  the  Plaintiff  If  at  that 
time  be  has  reasonable  grounds  for  believing  that  the  infor- 
mation given  him  was  true,  what  occurs  afterwards  cannot 
alter  bis  belief  then.  Therefore,  although  it  may  have  been 
imprudent  to  retain  in  his  service  afterwards — I  do  not  say 
it  was  imprudent — a  man  guilty  of  felony,  I  do  not  think  it 
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affects  his  previous  belief.  As  to  his  remarks  of  con- 
gratulation, he  may  have  had  his  own  views  of  the  man's 
conduct,  but  still  be  glad  he  got  out  of  the  charge.  I  do 
not  think  that  can  affect  what  occurred  previously.  I  think 
the  Plaintiff's  case  has  failed,  and  that  he  ought  to  be  non- 
suited. 

Bule  abwlutefor  nomuit. 


HOUSE  jlsj>  Othees  «.  0*FABEELL. 

J_  BESPASS :  in  the  first  count,  for  breaking  and 
entering,  a  close  of  the  Plaintiffs*  at  St.  Amaud ;  in  the 
second,  for  breaking  and  entering  certain  buildings  up- 
on part  of  the  said  close,  known  as  the  mill  and  engine- 
house,  depriving  Plaintiffs  of  the  use  of  the  same,  and  pre- 


JtttMdO. 

In  an  action  of 
trespass  for 
breaking 
and  entering 
tbe  leasebold 
close  of  the 
Plaintiffs'  at 

tbe  title  of  tbe  venting  them  selling  the  machinery  to  Charles  Seal  and 

Plaintiffs  was     Charles  M,  Watson.     Pleas— Not  guilty.     That  the  cloBC 
based  on  (1)  .  . 

A  certificate  of  was  not  Plaintiffs'.  That  the  buildings  and  machinery  were 
«  2Va«/^  0/    ^^*  Plaintiffs' ;  and,  That  Plaintiffs  had  been  gmlty  of  fraud. 

Lands 

Statute,**  tbat 
tbey  were 
lessees  of  the 
Crown  for 
thirty  years; 

and  (2)  A  sale  Company,  who  occupied  the  ground  and  worked  the  mine. 

Dy  a  special 

bailiff  appoint-  On  26th  November,  1868,  judgment  was  signed  in  an  action 

oftheSonre  *S*^*  ^^®  company,  and  a  writ  of^.  fa,  issued.    By  an 

Conrtonthe  order  of  Barry,  J.,  a  special    bailiff   was   appointed  to 

a  judgment^  ^®^  *^®  amount  of  the  debt  and  costs  under  the  writ.    The 

creditor  of  bailiff  arrived  on  the  ground  on  the  27th  November,  and 

the  prior 

lessee.  advertised  the  lease  and  plant  for  sale  on  the  28th,  on 

Held,  (1) 
That  the 

Plaintifii  conld  recover  on  the  certificate  of  title  alone ;  (2)  That  the  special  bailiff  was 
well  appointed,  St.  Amaud  being  more  than  100  miles  from  Melbourne,  although  less 
than  that  from  a  circuit  town ;  and  (8)  Tbat  tbe  month's  notice  of  sale  required  by  19 
Vie,,  No.  19,  sec.  176,  doee  not  apply  to  the  sale  of  a  term  of  yean. 


On  11th  September,  1865,  a  lease  for  30  years,  of  the 
ground,  the  subject  of  this  action,  was  granted  to  William 
Clarke,  who  held  aa  trustee  for  the  Pioneer  Silver  Hines 
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vhich  ia,j  he  eold  to  the  Plaintifis,  who  then  entered  into 
posBesBioQ,  aud  obtained  a  certificate  of  title  under  the 
"  Tranter  qfZandg  Statute."  On  the  19th  rebniary,  1869, 
ftn  Older  of  the  Court  of  Mines  for  winding  up  the  company, 
wu  made.  On  27th  February,  the  Defendant,  as  ofGcial 
agent,  demanded  poaseseion  &om  Plaintiffs,  and,  being 
refilled,  took  forcible  posBeMioa.  The  jury  negatived  the 
plea  of  fraud,  and  returned  a  verdict  for  Plaintiffs,  damagee 
£500. 


A  role  Hiti  was  obtained  for  a  nonsuit  on  the  grounds 
(1)  That  there  was  no  power  to  appoint  a  special  bailiff; 
and  (2)  That  the  sale  was  illegal  as  it  had  not  been  advertised 
for  thirty  days. 


Feilowt  and  Dohton  now  shewed  cause.  The  Act 
under  which  the  special  bailiff  was  appointed  is  15 
Tie.,  No.  10,  sec.  21.  That  section  only  authorises 
the  sheriff  to  execute  writs  when  directed  to  him. 
Where  they  are  not  directed  to  him  but  to  another  per- 
son, that  other  person  may  execute  them.  There  are  no 
negative  words  in  the  clause  ;  and  the  affirmative  words  do 
not  exclude  the  power  to  appoint  a  special  bailiff.  But  St. 
Amand  is  more  than  100  miles  irani  Melbourne ;  and 
therefore,  even  if  the  writ  were  otherwise  directed,  there 
would  be  power  to  appoint  a  special  bailiff.  The  100  miles 
are  not  to  be  reckoned  from  the  place  where  a  Circuit 
Court  is  held,  but  iram  Melbourne,  where  the  Supreme 
Court  ia  held. 

As  to  the  second  point,  the  Act  19  Vic.,  No.  19,  sec 
176,  enacts  that  "no  houses,  lands  and  other  hereditv 
"  ments  and  real  estates,  shall  be  sold  under  any  such  writ 
"  until  one  month  next  after  notice  of  the  time  and  place  of 
"  aueh  sale  shall  have  been  published  in  the  Oavemment 
"  Gazette,  and  in  some  newspaper  circulating  in  the  neigh- 
"  boorhood  of  such  houses,  lands,  and  other  hereditaments, 
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"  and  real  estates."  The  words  "  houses,  lands,  and  other 
''  hereditaments  and  real  estates,"  are  defined  in  a  preTions 
part  of  the  same  section  to  comprise  "  an  equity  of  redemp- 
'^  tion,  and  also  all  interest  to  which  the  execution  debtor 
'^  is  entitled  in  any  houses,  lands,  and  other  hereditamenta, 
"  corporeal  or  incorporeal,  and  real  estates  in  Victoria,  and 
"  which  he  might,  according  to  the  laws  of  the  said  colony, 
"  have  disposed  of."  This  language  does  not  include  a  lease 
for  a  term  of  years,  which  is  only  a  chattel  interrat 
The  Colonial  Act  is  founded  on  the  Imperial  Statute,  51 
Geo.  Ill,,  cap.  xv.,  and  it  provides  only  for  "  houses,  lands, 
''  and  other  hereditaments  and  real  estates."  The  question 
arose  whether  these  words  included  an  equity  of  redemp- 
tion, and  therefore  words  have  been  inserted  in  the  19.  Tic.j 
No.  19,  to  include  such  an  interest,  but  no  prorision  is  made 
for  a  lease  for  a  term  of  years,  which  is  the  title  in  this  case. 


The  Plaintiffs,  however,  do  not  rely  only  on  the  sale  by 
the  sheriff.  They  have  a  certificate  of  title,  issued  to  them 
under  the  "  Transftr  of  Lands  Statute"  Even  if  the  sale 
by  the  sheriff  were  illegal,  the  Plaintiffs  can  maintain  the 
action. 


Siginboiham  and  G,  A,  Smyth  in  support  of  the 
rule.  A  judge  can  only  appoint  a  special  bailiff  to  execute 
a  writ  in  places  more  than  100  miles  from  the  place  where 
the  Supreme  Court  is  holden.  When  the  Act  15  FEc.,  No. 
10,  was  passed,  there  was  only  one  Supreme  Court,  and  it 
was  holden  at  Melbourne ;  but  subsequently  Circuit  Courts 
were  established  in  various  parts  of  the  colony,  among  other 
places  at  Ararat,  which  is  less  than  100  miles  from  St 
Amaud.  It  has  been  held  that  the  Circuit  Court  was  only 
the  Supreme  Court  sitting  at  that  place,  and  therefore  the 
provision  of  section  24  of  the  15  Vic,,  No.  10,  does  not  apply. 

On  the  second  point,  19  Vic.,  No,  19,  sec.  176, 
evidently  refers  to  personal  property,  for  it  vests  in  the 
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sheriff  all  "  powera  "  belonging  to  the  execution  debtor,  and 
a  "power"  ia  certainly  pereonal.  In  regard  to  the  certi- 
ficate of  title.  Plaintiffs  only  obtained  it  as  directors  of  tbe 
Company,  aad  are  therefore  truateea  for  it.  Though  the 
"  Tranter  of  Land  Staluie  "  does  not  recognise  trusta,  yet  as 
tbis  is  a  cafie  where  the  ofGcial  agent  is  prot«cting  the 
rights  of  the  Company,  he  can  claim  from  the  Flainti& 
M  truateea  for  the  Company. 

Staweu,,  C.  J. — We  think  that  the  certificate  of  title 
nifficiently  supports  the  Plaintiffs'  right  to  bring  thia 
action.    But  apart  &om  this,  we  think  they  are  entitled  to 


Aa  to  the  firat  objection,  we  see  no  reason  to  hold  that 
the  special  bailiff 's  appointment  was  irregular.  By  the  Act 
15  Vic,  No.  10,  provision  was  made  for  the  state  of 
things  which  existed  at  the  time.  Subsequently  it 
became  necessary  to  establish  Circuit  Courts  in  different 
parts  of  the  colony  ;  the  15  Vic,,  No.  10,  was  found  to  re- 
quire amendment,  and  therefore  the  second  Act,  19  Tic, 
No.  13,  was  passed.  Section  24  of  15  Vic,  No.  10,  aa 
far  as  it  goes,  if  not  looked  at  with  the  subsequent  statute, 
admits  of  no  douht.  No  reference  whatever  is  made  to  the 
Circuit  Courts,  hut  hy  it  the  sheriff  is  not  compelled  to  go 
100  miles  &om  the  place  at  which  the  court  is  holden. 
That  means  the  Supreme  Court.  And  in  cases  100  miles 
from  the  court  a  special  bailiff  may  be  appointed.  After 
that  section  had  been  enacted  a  new  state  of  things  arose, 
and  the  colony  was  carved  into  circuit  diatricts,  having  refer- 
ence to  the  centres  of  population.  The  sheriff  of  the 
colony  was  not  to  eieeute  writs  within  the  bailiwicks  of 
the  other  sheriffa  appointed  by  the  19  Vic,  No.  13,  but  in 
every  other  respect  15  Vic,  No.  10,  was  unaltered.  And 
imleSB  there  is  an  express  repeal,  or  we  can  gather  by  a  fair 
and  reasonable  intendment,  that  the  provisions  of  an  Act 
ire  meant  to  be  repealed,  we  must  hold  that  the  Legislature 
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^^^^^  meant  that  they  were  still  to  remain  in  force.  If  tlia 
House  objection  is  to  prevail,  there  may  be  places  beyond  the 
OTabbell.  jurisdiction  of  any  sheriff.  Thus  a  place  more  than  100 
miles  from  a  circuit  town,  if  within  that  circuit  district, 
could  not  be  reached  either  from  the  circuit  town,  as  it  is 
too  far  off,  or  from  Melbourne,  as  the  place  is  within  a 
circuit  district. 

As  regards  the  other  point,  the  statute  54  Cho.  Ill,,  pro- 
yided  that  land  might  be  seized  and  sold  under  execution  u 
chattel  property.  Some  difficulty  occurred  aa  to  whether 
an  equity  of  redemption  came  within  the  words  of  that  enact- 
ment, and  an  Act  was  passed  to  provide  for  this  difficultj. 
The  recent  Act  consolidates  all  these  provisions,  and 
simplifies  the  matter  by  providing  one  general  mode  of 
execution  and  sale.  Substantially  all  interests  in  land, 
legal  or  equitable,  may  be  sold,  and  thirty  days*  notice 
of  sale  must  be  given.  The  Act  removed  restrictiona 
where  they  had  previously  existed,  but  it  imposed  no  re- 
strictions upon  selling  where  there  were  no  difficalties. 
A  term  of  years  is  clearly  a  chattel  interest,  and  ia  not  an 
interest  for  which  the  Act  provides.  I  think  the  rule  ought 
to  be  discharged. 

Basby,  J. — The  judges  here  instead  of  having  to  go 
through  the  expensive  formality  of  getting  commiasions 
issued  authorising  them  to  hold  assizes  throughout  the 
country,  are  empowered  by  statute  to  hold  nin  priui  sit- 
tings in  different  parts  of  the  country.  These  Circuit 
Courts,  as  they  have  been  called,  are  extended  as  the  coun- 
try becomes  more  and  more  populous.  But  the  Act  never 
established  a  Supreme  Court  in  these  towns  in  the  sense  in 
which  a  Supreme  Court  has  been  established  in  Melbourne 
The  record  in  every  case  tried  in  a  Circuit  Court  has  to  he 
brought  to  Melbourne  to  be  made  up,  in  the  same  way  as 
in  England  it  is  brought  io  Westminster.  Judgment  can 
no  more  be  signed  in  the  country  here,  than  it  can  be  in 
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England.  The  record  goes  into  the  country ;  it  is  tried  in 
the  country ;  but  it  comes  back  to  the  Supreme  Court  at 
head  quarters  to  be  made  up,  and  judgment  entered  upon  it. 
It  is  not  to  be  supposed  that  this  is  a  h  jdra^headed  Court, 
sitting  in  different  parts  of  the  country  at  the  same  time. 
I  think,  however,  that  the  question  of  distance  does  not 
arise,  for  this  writ  is  not  addressed  to  the  sheriff,  and 
therefore  he  cannot  be  called  on  to  execute  it. 


1869. 
House 

V. 
(yFAEBELL. 


Rule  discharged. 


Ik  the  Matter  or  HUGH  GLASS. 


B 


/XTLE  nisi  to  rescind  an  order  made  by  Stawell,  C.  J., 
in  Chambers,  discharging,  on  a  writ  of  habeas  corpus ,  Hugh 
Glass  firom  custody  (a). 

Mxchie^  Q-C.,  and  Billing  appeared  in  support  of  the  rule. 

Irelandy  Q.C.,  Adamson,  and  Seam,  contra,  took  a  preli- 
minary objection,  that  the  Court  had  no  jurisdiction  to 
rescind  the  order  of  a  Judge  made  on  the  return  of  a  writ  of 
habeas  corpus.  The  common  law  on  the  subject  is  regulated 
by  the  act  of  Charles  II.,  by  which  a  Judg§  can  grant  a 
vrit  of  habeas  in  vacation  or  term.  The  Judge  has  an 
original  power  in  the  matter  apart  from  the  Court.  His 
decision  is  final ;  and  the  discharge  of  a  prisoner  by  a  Judge 
on  a  writ  of  habeas  is  incapable  of  review  by  any  other 
tribimaL  It  is  a  proceeding  at  common  law  ;  an  adjudica- 
tion tft  rem,  taking  effect  at  once  upon  the  person ;  and  the 
prisoner  becomes  immediately  a  free  man.  An  appeal  to 
this  Court  from  the  order  is  therefore  an  abortive  proceed- 
ing.    No  precedent  for  such  an  application  can  be  found. 

(a)    Vide  Ante,  p.  46. 


Jul^  3. 

The  Court  has 
no  jurisdiction 
to  rescind  an 
order  of  a 
Judge  in 
Chambers, 
made  on  tKe 
return  of  a 
writ  of  haheat 
corpus. 
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1869.  If  Buch  review  were  allowed,  the  books  would  contain  some 
In  re  instances  of  them;  and  a  remark  of  Lord  Denman  in 
Leonard  Watson's  Case  (6),  to  the  effect  that  the  Judges 
should  assist  each  other  in  determining  these  cases,  shews 
that  no  review  is  permitted ;  for  if  the  Court  could  renew 
the  decision  of  the  Judge  there  is  no  use  in  the  other 
Judges  assisting  him.  An  appeal  even  t'O  the  highest 
tribunal  is  out  of  the  question,  by  reason  of  the  state  of  the 
parties  and  the  circumstances.  [jBarry,  J. — Section  6  of 
the  Act  of  Charles  11.  appears  to  provide  for  persons 
being  committed  the  second  time.]  That  only  relates  to 
the  Court  by  which  the  commitment  took  place  originaHy ; 
not  the  Court,  or  reviewing  Court  that  discharges  him.  The 
House  of  Assembly  might  re-arrest  on  another  warrant ; 
but  not  the  Court  that  discharged  the  prisoner.  The  Judge 
in  a  habeas  corpus  case  is  not  exercising  the  jurisdiction  of 
the  full  Court,  but  an  original  power  of  his  own,  which  he 
possesses  at  common  law,  and  which  is  regulated  by  statute. 
In  the  Aylesbury  case,  there  was  a  resolution  by  the  House 
of  Commons  that  there  could  be  no  appeal  to  a  court  of 
error  from  the  Court  of  Queen's  Bench  on  a  writ  of  habeat, 

Michie,  Q.C.,  would  leave  the  preliminary  objection  to  the 
consideration  of  the  Court.  [Barry^  J. — Do  you  say 
nothing  because  nothing  can  be  said  ?]  I  do  not  put  it  in 
that  way.  [Barry ^  J. — Then  I  think  the  Court  is  entitled 
to  some  assistance..] 

Stawell,  C.  J. — ^The  Court  must  consider  the  case. 

At  a  later  period  of  the  day. 

Stawell,  C.  J. — We  have  considered  this  case  during 
the  adjournment,  and  have  come  to  the  conclusion  to  dis- 
charge the  rule. 

(b)    9  A.  &  E.,  731. 
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AdaiMon  inquired  whether  the  Court  would  give  costs  to         ^^^' 
Mr.  Glass.  In  re 


Glass. 


Stawell,  C.  J. — We  say  nothing  about  costs.  The 
costs  will  therefore  fall  to  the  ground;  neither  party 
receives  them. 

Bule  discharged. 


EEGINA  V.  NAPIEB. 

.^  July  3. 

XiTJLE  nisi  to  prohibit  justices  at  Broadmeadows,  from  On  a  rule  to 

enforcing  an  order  made  in  a  cause  of  Jackson  v,  Mansfield,  •JJ^f^jJ.g^  g^. 

by  which  Mansfield  was  ordered  to  replace  a  fence  he  had  forcing  an 

removed,  and  pay  a  fine  of  £1  1*.,  with  bs,  costs.  positions  have 

been  in  fact 
taken  before 

Maekay  shewed  cause.  the  justices, 

they  must  be 
produced. 

F.  L.  Smith  in  support  of  the  rule. 

A  preliminary  objection  was  taken  that  the  applicant 
ought  to  have  brought  up  the  depositions  taken  at  the 
PoUce  Court,  or  affidavits  stating  that  no  depositions  were 
taken.  The  main  point  involved  was  that  the  affidavits 
shewed  that  a  question  of  title  was  involved,  which  ousted 
the  jurisdiction  of  the  magistrates. 

StaweIiL,  C.  J. — With  reference  to  the  preliminary 
objection,  that  the  depositions  ought  to  be  produced,  or 
that  the  affidavits  shoidd  shew  there  were  no  depositions, 
we  do  not  think  that,  in  this  instance,  it  can  be  sustained. 
Where  no  depositions  are  taken,  but  merely  notes  by  the 
justice  or  the  clerk,  they  are  no  better  as  evidence  than  a 
statement  by  a  witness  present  in  Court,  and  who  has 
himself  heard  the  evidence  given.     Where  depositions  are 
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taken  they  are  read  over  to  the  witness,  are  the  best 
eyidence,  and  must  be  produced;  but  in  the  present  caae, 
we  think,  the  fair  inference,  apart  from  the  practice  which 
we  know  prevails,  is  that  no  depositions  were  taken.  As 
to  the  merits,  the  applicant's  statement  is  uncontradicted, 
and  shews  a  question  of  title  sufficient  to  oust  the  junsdic- 
tion  of  the  magistrates. 


Babbt,  J. — If  we  were  to  hold  the  preliminary  objection 
good,  we  would  be  laying  down  a  rule  that  in  all  these 
cases  depositions  ought  to  be  taken.  It  is  no  doubt  con- 
venient to  have  the  best  evidence;  but  the  Act  onlj 
requires  the  application  to  be  made  upon  affidavit. 


"Williams,  J.,  concurred. 


Sule  absolute  for  prohibUiofi. 


DAETON  V.  KNIGHT 


July  8. 


The  Loyal 
Brothers' 
Lodge,  No.  3, 
Oeelong,  of 
Oddfellows, 
was  suspended 
by  the  Com- 


A 


PPEAL  by  special  case  from  Petty  Sessions  at  G«elong. 


The  complainant  was  Walter  E.  Darton^  district  deputy 
grand  master  of  the  Ancient  and  Independent  order  of  Odd 
Fellows ;  the  Defendants  were  Edward  Enight  and  Henry 

oJl^  L<S^     ^*  -^^^^^^  *^®  trustees  of  the  Loyal  Brothers  Lodge,  No.  3, 

for  having,  ba  Geelong.      The  DefendantB  were  summoned  before  the 
was  alleged, 
violated  the 

constitution  by-laws,  rules,  and  reg^ilations,  of  the  Grand  Lodge;  and  the  trustees  of  the 
Lodge  No.  8  were  notified  of  this,  and  a  demand  made  upon  them  to  transfer  £600  in 
their  possession,  belonging  to  Lodge  No.  8,  to  the  Grand  Master  of  the  Order.  The 
trustees,  on  the  instructjon  of  the  Lodge  No.  8,  refused  to  oomply  with  this  demand. 
Thereupon  an  information  was  laid  against  the  trustees  by  the  District  Deputy  Grand 
Master,  under  the  "Friendly  Societies*  Act/*  sec.  86. 

Seld,  that  the  case  did  not  come  within  that  section,  which  was  a  penal  ooe  relating 
to  the  misapplication  of  money,  whereas  these  Defendants  were  holding  the  money  ■• 
trustees,  under  directions  from  the  lodge  that  appointed  them. 
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magistrates  ''  for  that  on  the  lltli  January,  1869,  it  was 
reported  to  the  standing  committee  of  the  (l^rand  Lodge  of 
the  order  that  the  subordinate  lodge,  called  the  Loyal 
Brothers  Lodge,  No.  3,  at  Geelong,  had  violated  the  con- 
stitution, by-laws,  rules,  and  regulations  of  the  Grand  Lodge, 
and,  as  it  appeared  to  the  said  standing  committee,  on  due 
inquiry,  that  the  said  subordinate  lodge  had  violated  the 
constitution,  by-laws,  rules,  and  regulations  of  the  Grand 
Lodge,  the  said  committee  did  suspend  the  said  subordinate 
lodge  for  a  period  of  six  months  from  22nd  January,  1869 ; 
and  the  trustees  of  the  subordinate  lodge  (the  Defendants) 
were  duly  notified  of  these  facts,  and  a  demand  was  made 
upon  them  to  transfer  £600  in  their  possession,  belonging 
to  the  said  lodge,  to  J.  B,  Crews,  grand  master  of  the  order, 
and  to  Edwin  Darton,  Henry  Vine,  and  TF.  H,  Lock,  the 
trostees  of  the  order,  or  one  of  them ;  but  the  Defendants 
had  jointly  and  severally  refused  to  comply  with  the  said 
demand,  and  did  improperly  withhold  the  said  money."  It 
appeared  that  a  majority  of  the  subordinate  lodges  of  the 
order  had  agreed  to  become  affiliated  with  the  American 
Order  of  Odd  Fellows,  to  use  their  ritual  and  books.  The 
Loyal  Brothers  Lodge  used  the  ritual  for  some  months, 
but  in  January  last  declined  to  recognise  the  alteration  of 
the  constitution.  On  this  it  was  suspended  by  the  com« 
mittee  of  the  order,  and  the  trustees  were  asked  to  deliver 
up  the  moneys  in  their  possession,  to  be  held  by  the  order 
in  trust  till  the  Loyal  Brothers  Lodge  had  become  subor- 
dinate in  fact  as  well  as  in  name.  The  information  was 
laid  under  section  36  of  the  ^'Friendly  Societies'  Act,^  and  the 
objection  taken  before  the  magistrates,  and  on  which  the 
case  was  dismissed,  was  that  the  case  did  not  come  within 
that  section,  which  was  a  penal  one,  while  this  dispute,  at 
the  most,  was  a  dvil  one. 


1809. 


Mackay,    for    the    Appellants    (Complainants    below). 
Teates  if,  Eoherts  (e),  Clouyh  v.  Bateliffe  {d),  Dewhurst 
(c)   3  Drew,  177.  (i)    1  De  G.  &  ^m.,  164. 

W.  W.  A  A*B.      VOL.  VI. — LAW. 


J 


108  SUPEEME  COTJET:  VICTOEIA. 

1869.  ^  Olarhsan  (tf),  and  Qrimeg  v,  HarrUon  {/),  shew  the 
Darton  power  of  the  Grand  Lodge  to  alter  the  rules  and  compel  the 
Knight  obedience  of  the  subordinate  lodges.  That  being  so,  the 
Loyal  Brothers  Lodge  was  properly  suspended  for  insub- 
ordination, and  its  money  became  vested,  according  to  the 
rules,  in  the  officers  of  the  Grand  Lodge.  As  the  trustees 
of  the  Loyal  Brothers  Lodge  did  not  give  up  the  monej, 
they  must  be  taken  as  improperly  withholding  the  money, 
and  the  case  therefore  comes  within  the  36th  section  of  the 
Act. 

J.  W,  Stephen,  for  the  Eespondents  (Defendants  below)^ 
was  npt  called  upon  by  the  Court. 

Stawell,  C.  J. — "We  think  the  first  objection  taken  be- 
low is  unanswerable.  The  36th  section  does  not  refer  to 
payment  of  debts,  for  we  cannot  suppose  that  the  Legisla- 
ture would  violate  the  common  rule  by  treating  non-pay- 
ment of  a  debt  as  an  actual  offence.  The  clause  corres- 
ponds with  section  24  of  the  English  Act,  the  18  &  19 
Vic.,  cap.  Ixiii.,  which  relates  to  offences  punishable  as 
fraudulent.  The  proviso  in  the  latter  part  of  the  section 
bears  out  this  view,  and  the  words  of  the  earlier  part  of  the 
section  confirm  it.  Two  justices  may  hear  and  determine  & 
matter,  and,  upon  conviction,  the  Defendant  is  to  repay 
double  the  money  withheld.  "Upon  conviction,"  shews 
the  offence  is  a  criminal  one;  for  these  words  are  very 
proper  to  use  as  regards  a  criminal  offence,  but  perfectly 
inapplicable  in  the  case  of  payment  of  a  debt.  The  district 
lodge  objected  to  an  alteration  in  the  constitution  of  the 
Order,  and  instructed  its  trustees  to  hold  its  money  for  it 
They  obey  that  order,  and  the  central  body — ^whether 
rightly  or  wrongly,  we  do  not  now  determine — say  that 
they  are  mistaken  in  so  doing.  This  is  a  very  "difficult 
point,  and  one  that  will  require  much  discussion.  But 
certainly  those  who  dispute  it  are  not  to  be  regarded  as 

(«)    23L.  J.,  Q.  B.,  247.  (/)   28  L.  J.,  Ch.,  823. 
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quan  criminals,  and  sent  to  goal  for  disobedience  of  its  ^^^ 

orders.     The  mere  statement  of  the  proposition  is  enough       Dabtok 
to  alarm  one.      The  statute  relates  to  the  misapplication  of 
money — these  Defendants  were  not  misapplying  it ;  they 
were  merely  holding  it  as  trustees,  under  directions  from 
the  lodge  that  appointed  them. 

Appeal  dismissed  with  costs. 


V, 

EiaaHT. 


EEGINA  V.  POHLMAN. 


R 


Julgf  6. 


,TJLB  nisi  for  a  certiorari  to  quash  an  order  made  by    .  _  ""TT 

^  •'A  Local  Board 

the  General  Sessions  for  the  county  of  Bonrke.  of  Health 

appealed  under 

No.  310,  sec. 

The  Borough  Council  of  Emerald  Hill,  acting  as  the  48,  to  General 

Local    Board    of    Health,   desired  to  construct  a  drain  ^  ^  ^^^e 

through  a  piece  of  ground  on  which  the  Oddfellows'-haJl  amount  of 

stands,  and  notified  the  trustees  of  the  hall  of  their  inten-  to  be  paid  to 

tion  to  make  the  drain.    The  trustees  obiected  to  the  drain  t^e  owners  of 

*'  land,  through 

being  made,  as  unnecessary,  and  refused  to  accept  any  com-  which  it  was 

pensation  from  the  Borough  Council,  or  to  treat  as  to  the  ^'akea  cUtii 

amount  of  compensation  to  be  paid.     The  Council,  under  The  General 

the  "  Public  Health  Amendment  Act,^  No.  310,  sec.  48,  considering 

appealed  to  the  General  Sessions  to  fix  the  amount  of  com-  *^^t  the 

drain  was 

pensation  to  be  awarded  to  the  Oddfellows.     The  justices  unnecessary, 

at  the  General  Sessions  considered  that  they  were  entitled  ™  j^®  *^ 

order 

to  inquire  into  the  necessity  for  the  drain ;    and  having  dismissing  the 
taken  evidence  on  that  point,  they,  on  the  22nd  April,  1869,  3tf  ^^^^ 
dismissed  the  appeal,   and  made  the  following  order: —  "subject 

to  snecial 
"Upon  reading  the  petition  and  notice  of  appeal  in  this  case,'n)utno 

special  case 
was  stated.     On  rule  nisi  for  certiorari  to  quash  this  order, 

Held,  that  the  order  was  invalid ;  that  in  appeals  under  No.  310,  sec.  48,  the  General 
Sessions  has  no  power  to  give  costs;  that  the  General  Sessions  could  not  enquire  into 
the  necessity  for  the  \vork,  but  only  into  the  amount  of  compensation;  and  rule  made 
absolute. 

Semble,  the  paying  of  the  compensation  is  a  condition  precedent  to  entering  upon 
the  land. 

j3 
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^^8^9^  matter,  and  upon  hearing  counsel  for  the  abore-named 
Bjeoika  Appellants  and  Bespondents,  and  the  evidence  of  the 
PoHLMAir  several  witnesses  examined  in  this  cause  on  behalf  of  the 
Appellants  and  Respondents  respectively,  it  is  ordered  that 
the  appeal  herein  be  dismissed  with  £48  13«.  6d.  costs,  to 
be  paid  by  the  said  Appellants  to  the  said  Respondents,  or 
to  Mr.  Thomas  JPavey,  their  attorney,  subject  to  special 
case."  No  special  case  was  stated,  and  on  the  29th  June  a 
rule  nisi  was  obtained  on  behalf  of  the  Borough  Conncil 
for  a  certiorari  to  quash  the  order,  on  the  following 
grounds : — That  the  Court  of  General  Sessions  had  no 
authority  to  inquire  into  the  necessity  for  constructing  the 
drain ;  that  it  had  no  power  to  order  costs ;  that  the  order 
was  not  a  final  one ;  and  afber  the  making  of  the  ordtf 
there  was,  and  could  be,  no  special  case. 

Higinhotham  and  Wehb  shewed  cause.  The  48th  section 
of  the  ''  Fuhlic  Health  Act  **  gives  the  General  Sessioni 
power  to  inquire  into  the  necessity  for  the  draLo.  The 
words  at  the  commencement  of  the  section :  ^  In  caae  it  is 
''  necessary,  for  the  proper  drainage  or  cleansing  of  any 
"land,"  govern  the  whole  clause.  The  jurisdiction  of 
the  General  Sessions  only  arises  in  the  cajse  of  a  drain 
being  necessary ;  and  in  order  to  ascertain  whether  they  can 
entertain  the  appeal,  they  must  determine  whether  the 
drain  is  necessary.  If  not,  the  order  of  the  Council  to 
make  the  drain  is  bad,  and  no  question  of  compensation 
arises.  The  "  dispute  "  mentioned  in  the  section  does  not 
refer  to  a  dispute  about  the  compensation  only,  but  one  on  the 
whole  question,  including  the  necessity  for  the  drain.  The 
appeal  was  premature,  for  the  Local  Board  must  do  the 
work  before  the  compensation  can  be  assessed,  or  otherwise 
it  would  be  impossible  to  assess  it  properly.  The  compen- 
sation is  to  be  given  not  merely  for  the  land  taken,  but  for 
the  injury  to  the  land  that  remained,  and  this  cannot  be 
ascertained  until  the  work  is  done :   Lister  v.  Lobleif  (y). 

{g)    7A.  &E.,  121. 
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The  Court  of  G-eneral  Sesedons  had  power  to  give  costs. 
The  Act,  No.  267,  sec.  143,  gives  the  Court  power  to  make 
such  order  in  relation  to  the  matter,  and  as  to  costs  in  such 
appeal,  and  in  any  other  appeal  that  may  by  law  come 
before  it,  as  to  the  Court  may  seem  fit.  The  appeal  in  this 
case  was  one  authorised  by  law,  and  therefore  costs  could 
be  given.  The  words  "subject  to  special  case,"  are 
surplusage,  and  can  be  omitted  without  affecting  the 
validity  of  the  order. 

Adamaon  for  the  rule.  The  order  is  a  contingent  one, 
and  the  words  "  subject  to  special  case,"  cannot  be  omitted 
from  it.  The  justices  could  not  give  costs,  for  the  words 
"any  other  appeal,"  mean  any  other  appeal  of  the  class 
referred  to  in  the  preceding  sections — appeals  from  con- 
victions at  Petty  Sessions.  On  the  objection  as  to  the 
necessity  for  the  drain,  the  "  Public  Health  Statute  "  gives 
a  summary  way  of  assessing  compensation ;  and  where  the 
amount  tendered  by  the  council  is  not  thought  sufficient  by 
the  owner,  the  assistance  of  the  General  Sessions  is  to  be 
invoked,  but  the  Sessions  have  nothing  to  do  but  assess  the 
compensation.  Sorrochs  v.  The  Metropolitan  Railway 
Company  (A). 


1869. 

RXOIVA 
POHLlfAV. 


Stawkll,  C.  J. — We  think  this  order  invalid.  It  was 
pronounced  subject  to  a  special  case,  but  the  time  for 
stating  a  special  case  has  passed,  and  the  Court  adjourned 
without  stating  the  case.  The  order  is  a  firuitless  one ;  it 
neither  dismisses  the  appeal  nor  upholds  it.  Then  as  to 
the  costs.  The  "  Justices  Ad^'*  authorising  costs,  refers  to 
appeals  from  justices.  A  general  power  is  given  by  it  to 
entertain  appeals  in  all  cases,  subject  to  certain  limitations 
as  to  the  minimum  amount  of  fine,  and  the  minimum  impri- 
sonment. They  must  exceed  a  certain  limit,  otherwise  no 
appeal  will  lie.  But  other  appeals  will  lie  in  certain  cases 
where  the  minimum  is  not  reached,  and  it  is  to  these  the 

(A)   4.B.&S.,  815. 
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words  "  other  appeals,"  in  clause  143,  refer.     This  is  not 
an  appeal  in  the  proper  acceptation  of  the  term.     It  is  an 
V'  attempt  to  apply  provisions  of  the  *^  Landg  ClaueeM  Coa- 

solidation  Act "  to  a  certain  state  of  things  to  which  they 
are  not,  in  our^  opinion,  applicable.  The  dispute  mentioned 
in  the  ^^  Public  Health  Statute  "  must  be  a  dispute  about 
the  amount  of  payment,  and  nothing  more.  In  the  case  of 
HorrocJcs  v.  The  Metropolitan  Railway  Company,  one  of 
the  judges  (Mr.  Justice  Willes)  differed  at  first  &om  the 
others,  but  ultimately  adopted  the  opposite  view.  That  was 
the  case  of  an  arbitrator  The  powers  of  an  arbitrator 
under  the  English  Act  are  analogous  to  those  of  the 
G-eneral  Sessions  here ;  and  it  was  held  that  the  arbitrator 
had  no  power  to  enter  upon  any  other  question  than  that 
of  compensation.  So  far  as  the  analogy  goes,  that  case  is 
decisive  of  the  present.  The  mere  fact  of  a  dispute  about 
the  amount  of  equitable  compensation  was  sufficient  to 
cause  the  matter  to  be  referred  to  the  General  Sessions, 
and  that  was  the  only  preliminary  required  to  give  the 
sessions  jurisdiction  to  assess  the  damages.  As  regards 
payment  of  the  money  before  the  ground  is  taken,  that  may 
be  debatable,  although  generally  an  owner  is  too  glad  to 
take  money,  without  waiting  till  the  work  is  finished.  I 
am  inclined  to  think  that  the  payment  of  the  money  is  a 
condition  precedent  to  the  going  on  the  land.  Where  the 
owner  is  known,  arrangements  can  be  made  with  him; 
where  he  is  not  known,  the  Local  Board  can  act  without 
him.  However,  we  do  not  decide  that  point  now.  We 
think  that  the  G-eneral  Sessions,  as  arbitrators,  could  not 
inquire  into  the  necessity  for  the  work,  but  could  only 
inquire  into  the  amount  of  compensation.  On  all  these 
grounds,  we  think,  the  order  cannot  be  sustained. 

Rule  absolute. 
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CnON  of  detinue  for  wool,  detained  by  Defendant.  Pl»intiff8  in 

Pleas — 1.    Non  deiinet.     2.    Not  possessed.     3.    Lien  as  a  recovery  dT 

common  carrier.   4.  That  this  wool,  with  other,  was  delivered  wool  from  a 

to  Defendant  by  F.  and  G.  Besailly,  for  carriage  from  claimed  a  lien 

Mossffiel  to  Melbourne,  defendant  being  a  common  carrier;  <or carriage, 
°  '  ^^  .  proved  two 

and  that  he  detained  the  wool  in  question  for  the  carriage  statutable 

lipna  AVAr  ♦Via 

due  upon  it,  and  upon  other  bales  delivered  to  Plaintiflfs.  ^J^j  rriven  to 
6.  That  the  wool  became  the  Plaintiffs'  property  under  them  by  D,  4- 
two  mortgages,  dated  27th  April,  1867,  and  20th  February,  tbe'woonia™ 

1868.  by  F.  and   G.  Desaillu;    and  it  was  after  the  first  been  delivered 
^  ^  to  the  Defend- 

mortgage,   and    before  the   second,   that    the    agreement  ant  for  carriage. 

between  Desaillu  and  the  Defendant  for  the  carriage  was  ^^  *^;  ^'i*^i* 

^  °  was  admitted 

made.     The  sixth  plea  alleged  the  lien  in  another  form,   that  there 
Beplication  as  to  fourth  and  fifth  pleas,  that  the  agreement  u^JatUfied"** 
for  carriage  was  made  without  the  privity  of  the  Plaintiffs,  mortgages  by 
and  that  the  wool  was  the  Plaintiffs*;    and,  on  equitable  the shee^p from 

grounds,  that  F.  and  G,  Desaillu  became  embarrassed,  and  which  the 

...  J         wool  had  been 

called  a  meeting  of  creditors,  at  which  Defendant  attended,  ghorn,-  and  no 

and  asnreed  with  the  other  creditors  to  give  them  a  letter  "^^^cient 

o  °    ^  ^  evidence  was 

of  licence  for  eighteen  months,  undertaking  that  if  the  given  of  the 
Besaillys  were  molested  during  that  interval,  the  creditor's  morTirairees  to 
debt  should  be  considered  discharged;    that  Defendant  the  giving  of 

interfered  with  and  molested  Desaillys  by  detaining  this      Seld,  that 

the  Plaintiffs 
bad  not  sufficiently  proved  their  title,  and  that  the  objection  of  the  want  of  consent  by 
the  mortgagees,  was  one  which  the  Defendant  was  at  liberty  to  take  :   Clough  v.  Laing 
distinguished. 

A  carrier  has  no  lien  for  carriage  of  goods  given  to  him,  without  the  privity  or  eon- 
sent  of  the  true  owner,  for  the  purpose  of  being  carried. 

Where  a  replication  is  pleaded  "  on  equitable  grounds,"  and  cannot  be  sustained  as 
an  equitable  defence,  the  Court  will  uot  1  eject  these  words,  where  the  plea  is  put  for- 
ward substantially  as  well  as  in  terms,  as  a  replication  in  equity. 

Semble,  that  a  debtor  who  assigns  all  his  property  to  trustees  for  the  benefit  of  his 
creditors,  on  the  faith  of  an  agreement  on  their  part  that  the  debts  due  to  them  should 
be  sospenUed,  if  not  extinguished,  ought  not  afterwards  to  be  sued  by  those  creditors 
for  the  same  debts. 
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^^^^^^      wool.     Eejoinder,  that  tlie  agreement  for  carriage  was  made 

Gk)iDS«        for  the  Plaintiffs'  benefit ;  that  the  Defendant  did  not  grant 

BEouGH.       ^  i^^^j.  ^f  licence ;  that  the  debt  for  the  carriage  of  the 

McCuLLocH.    wool  was  excluded  from  the  debt  in  the  letter  of  licence; 

and  demurrer  to  one  replication  that  it  did  not  allege  that 

Defendant  had  released  his  debt  or  deprived  himself  of  the 

right  to  his   security.      Plaintiffs  also   demurred  to  the 

rejoinder  of  Defendant  alleging  the  exclusion  of  the  debt 

&om  the  letter  of  licence,  that  it  shewed  a  fraud  upon  the 

other  creditors. 

At  the  trial  the  jury  found  a  verdict  for  Defendant,  and 
in  answer  to  questions,  stated  that  Defendant  was  a  common 
carrier ;  that  the  debt  due  for  the  carriage  of  the  wool  was 
excluded  from  the  letter  of  licence ;  that  the  agreement  for 
the  letter  of  licence  was  made  before  Defendant  refused  to 
give  up  the  wool,  although  Defendant  had  intimated  to 
Plaintiffs  that  he  would  hold  the  Wool  for  his  carriage. 

The  Plaintiffs  obtained  a  rule  nin  to  enter  a  verdict  for 
Plaintiffs,  on  the  following  grounds : — 1.  That  Defendant 
was  not  a  common  carrier.  2.  That  Plaintiffs  were  not 
indebted  to  him.  3.  That  Defendant  had  no  lien  as  against 
Plaintiffs.  4.  That  the  composition  arrangement  extin* 
guished  the  debt.  5.  That  Plaintiffs  were  not  privy  to  the 
act  of  Betailly,, 

Higinhotham,  Wrixon,  and  Williams  shewed  cause.  As 
the  Plaintiffs  were  not  the  first,  but  the  second  mortgageea 
of  Desailly^a  clip  of  wool,  they  could  not  have  any  property 
in  the  dip  under  the  Act  of  New  South  Wales,  11  Fte., 
No.  58.  At  all  events  the  consent  of  the  prior  mortgagees 
was  necessary — as  to  some  stations  the  English,  Scottish, 
and  Australian  Chartered  Bank;  as  to  others,  the  Mel- 
bourne Banking  Company.  The  only  consent  proved  as  to 
the  first  waa  a  letter  by  the  manager,  Mr.  Tyuen;  and  he 
had  no  authority  to  bind  the  bank     As  to  the  other,  no 
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proof  wbaterer  was  given  of  the  consent  of  tlie  Melbourne         1869. 
Banking  Company.     As  to  the  Defendant  being  a  common        Golds- 
carrier,  the  finding  of  the  jury  was  sufficient  on  that  point,       bbouoh 
if  there  was  any  evidence  to  sustain  the  finding ;  and  Mr.    MoCulloch. 
McCulloch  and  his  partner  both  swore  they  were  common 
carriers  to  Mossgiel,  and  would  carry  for  any  one  that  sent 
to  them.     A9  to  the  lien,  it  has  already  been  held  by  the 
Court  that  Defendant  had  a  particular  lien  on  the  goods 
carried.     As  to  the  letter  of  licence,  the  evidence  and  the 
finding  of  the  jury  were  distinct  that  Defendant  declared 
that  his  debt  for  this  wool  was  not  included  in  it.     The 
Exeter  Carriers'  Case  (/),  Thomas  v,  Courtney  (A:). 

Michie^  Q-C.,  and  Ibllows  for  the  rule.  The  evidence 
that  Defendant  was  a  common  carrier  was  not  sufficient,  as 
Defendant  did  not  travel  at  stated  intervals  between  two 
termini.  Nor  could  he  claim  a  lien  against  the  Plaintiffs. 
A  mortgagee  could  ignore  a  carrier*s  lien  and  get  the 
goods  \  he  must  be  paid  by  the  person  that  engaged  him. 
McCulloch  had  also  clearly  extinguished  his  debt,  for  he 
said  nothing  at  the  meeting  of  creditors  about  the  debt  for 
the  wool  being  withheld  (his  other  claims  only  amounting 
to  about  £200).  Nor  could  he  take  advantage  of  the  other 
creditors.  As  to  the  validity  of  the  Plaintiffs  mortgages, 
the  Defendant,  claiming  as  he  does  through  Desailly,  can- 
not dispute  them. 

The  authorities  quoted  were — Pickford  v.  Grand  Junction 
Company  (I),  Story  on  Bailments  588,  Cockshott  v. 
£ennett  (m),  Tatlock  v.  Smith  (n),  Britten  v.  Hughes  (o). 
Sorry  v.  Wall  (p)y  Knight  v»  Hunt  (3^),  Buck  v, 
Shippam  (r),  Cork  v,  Saunders  («),  Cowper  v.  Oreen  (0, 

(j)  2  Lord  Raym.,  868.  (p)  1  B.  &  Aid.,  103. 

{k)  IB.  &Ald.,l.  {q)  5  Bing.,  432. 

(0  8  M.  &  W.,  872.  (r)  1  Ph.,  694. 

(m)  2T.  R.,  763.  (*)  1  B.  &  Aid.,  46. 

(»)  6Bmg.,  339.  (0  7  M.  &  W.,  633. 

(0)  5/6.,  460. 
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Chwell  V.  Simpson  (t>),  Mallalieu  «.  Hodgson  (ip),  QQUHm 
V.   VouUlon  (ar),   Clough  v,  Laing  (y). 

Cur.  adv.  tviL 


Stawell,  C.  J.,  read  the  judgment  of  tlie  Court  upon 
tlie  rule  nisi  as  follows : — 

Detinue  for  141  bales  of  wool.  Fleas : — ^Did  not  detain; 
not  possessed ;  and  lien  for  carriage.  Of  the  last  there  were 
three,  one  in  the  common  form,  and  two  under  special  cir- 
cumstances, upon  all  of  which  issue  was  joined.  The  other 
replications  and  subsequent  pleadings,  some  of  which  were 
demurred  to,  need  not,  according  to  our  view  of  the  case,  be 
specially  mentioned.  The  Plaintiffs  rested  their  claim  on 
two  statutable  liens  under  the  laws  of  New  South  Wales, 
given  by  a  firm  of  Desailly  Sf  Co.,  owners  of  several  stations 
in  that  colony,  on  the  clip  of  wool  for  the  year  1867-8. 
The  first,  dated  27th  April,  1867,  was  granted  in  considor- 
ation  of  £16,000  on  the  clip  of  100,000  sheep  depasturing 
over  sixteen  runs  in  the  Lachlan  district ;  and  the  second, 
dated  20th  February,  1868,  was  given  in  consideration  of 
£2,150,  over  the  clip  of  21,000  sheep  depasturing  on  one 
of  these  runs — Besaillg  ![  Cb.,  according  to  the  terms  of 
each  lien,  agreeing  that  the  sheep  should  be  shorn  at  their 
own  expense,  and  the  wool  delivered  at  the  Plaintifis'  stores 
in  Melbourne.     The  Defendant  entered  into  a  written  con- 


(t>)    leVes.,  275. 
(to)    16Q.B.,689. 


(a?)    8  C.B., 
(y)    1W.4 


483. 
&  W..  L.,  20. 


The  demurrers  were  then  argued  by  Fellows  and  Htgrn- 
hotham,  but  the  authorities  quoted  were  those  already  cited. 


Cur.  adv.  mft. 
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tract  with  Desailly  Sf  Cb.  for  the  carriage  of  this  wool  from 
their  stations  to  Melbourne,  and  the  whole,  except  the  141 
bales,  was  duly  delivered.  A  bill,  for  the  carriage  of  part, 
woB  paid  by  the  Plaintiffs  on  a  certificate  by  DesaUly  Sf  Go. 
of  its  correctness,  and  a  further  payment,  as  the  Defendant 
contended,  had  been  made  on  account — other  part  had  been 
delivered  without  objection,  and  the  ^remainder,  less  these 
141  bales,  was  also  deliyered,  the  Defendant  having 
apprised  the  Plaintiffs  some  time  before  this  last  delivery, 
that  he  would  detain  the  141  bales  until  the  balance  of  his 
account  for  the  carriage  of  the  whole  was  paid  him. 
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Copies  of  the  Acts  of  New  South  Wales  11  F«?., 
No.  58  and  81  Vic,,  No.  24,  were  received  in  evidence. 
It  was  admitted  that  they  were  in  force,  and  that  there 
were  two  unsatisfied  mortgages  of  these  sheep,  one  to 
the  English,  Scottish,  and  Australian  Chartered  Bank, 
and  another  to  the  Melbourne  Banking  Company;  the 
Plaintiffs  putting  in  evidence  a  letter  dated  the  27th 
April,  1867,  from  the  English,  Scottish,  and  Austra- 
lian Chartered  Bank,  signed  G.  B.  Tyssen,  described  aa 
manager,  and  addressed  to  Messrs.  Desailly,  purporting  to 
be  a  consent  to  their  giving  a  preferable  lien  on  the  wool 
of  the  then  ensuing  dip,  from  the  sheep  depasturing  on  the 
stations  mentioned. 

At  the  close  of  the  Plaintiffs'  case,  a  nonsuit  was  moved 
for,  on  the  ground  that  proof  of  their  title  had  failed  ;  that 
the  sheep  on  which  their  preferable  lien  was  given,  had  been 
previously  mortgaged ;  and  as  regarded  the  first  lien,  it  was 
expressly  prohibited  by  the  laws  then  in  force  ;  and  as  re- 
garded the  second,  no  sufficient  consent  by  one  mortgagee 
had  been  proved,  and  none  whatever  had  been  given  by  the 
other:  that  the  form  of  action  being  in  detinue,  the 
artidea  detained  should  have  been  clearly  identified ; 
whereas  these  sheep  had  become  so  commingled  that  it  was 
impossible,  assuming  even  that  one  lien  was  valid,  to  trace 
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1869.  the  wool,  and  to  dLstinguisli  that  which  did  belong  to  lilie 
Golds-  Plaintiffs  from  that  which  did  not.  The  case  was  sent  to 
BBouoH  ^-^^  jury,  who  found  for  the  Defendant,  assessing  the  Talae 
McCuLLocH.  of  these  bales  contingently,  and  answering  certain  ques- 
tions submitted  to  them,  leave  having  been  reserved  to 
move  to  enter  a  verdict  either  for  the  Plaintiffs,  for  the  vftlne 
assessed,  or  for  the  Pefendant,  the  Court  having  the  same 
power  as  a  jury  to  draw  inferences  of  fact.  In  pursiumee 
of  this  leave,  the  present  rule  was  obtained  to  enter  a  Te^ 
diet  for  the  Plaintiffs  on  all  the  issues,  except  those  dem1l^ 
red  to,  on  the  grounds  that  the  Defendant  was  not  i 
common  carrier ;  that  the  Plaintiffs  were  not  indebted  to 
him ;  that  the  Defendant  had  no  lien  as  against  the  Plain- 
tiffs ;  that  the  composition  arrangements  extinguished  tlie 
debt ;  and  that  the  Plaintiffs  were  not  privy  to  the  acts  of 
Deaailly, 

The  Plaintiffs  at  the  outset  are  obliged  to  remove 
the  objections  taken  by  way  of  nonsuit  at  the  trial. 
Their  right  to  maintain  the  action  must  first  be  established, 
in  order  to  enable  them  successfully  to  attack  that  of  the 
Defendant  to  defend  it.  It  is  unnecessary,  therefore,  as  yet 
to  enter  on  the  grounds  set  forth  in  the  rule.  But  in 
passing,  we  may  observe  as  to  the  objection  to  the 
sufficiency  of  proof  of  the  Defendant  having  been  a 
common  carrier,  that  the  peciiliar  circumstances  of  a  nev 
country  must  necessarily  render  it  difficult  to  fix  the  times 
of  arrival  and  departure  for  the  interior,  with  anything 
approaching  the  certainty  which  may  easily  be  observed  in 
the  case  of  an  old  and  established  community  possessing  all 
the  attendant  facilities  of  commuinicating  from  place  to 
place  within  its  limits;  and  that,  although  as  a  general 
rule  a  mortgagor  cannot  give  a  second  mortgage  or  lien  so 
aa  to  conflict  with  the  rights  of  the  first  mortgagee,  yet,  as 
in  this  instance,  by  the  terms  of  the  original  lien  or  mort- 
gage itself,  the  article  mortgaged — wool — was  to  have  been 
delivered  at  the  stores  of  the  mortgagees,  and  as  tlie 
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statute  enables  them  to  add  all  expenses  of  such  delivery  1®^^* 

to  the  original  debt,  it  may  be  questionable  whether  the  Golds- 

eontract  for  carriage  made  by  the  mortgagor  ought  not,  so  ^^ov&u 

ftr  as  the  carrier  is  concerned,  to  be  regarded  as  a  putting  MoCtriiLocH. 
into  execution  the  original  arrangements  between  him  (the 
mortgagor)  and  his  mortgagee. 

The  Legislature  of  New  South  Wales,  in  passing  the 
Acts  7  Vic.,  No.  3, 11  Vic.,  No.  4, 11  Vic.,  No.  68,  and  31 
Vie.,  No.  24,  enabling  the  owners  to  execute  without 
dehrery,  or  change  of  possession,  mortgages  of  either  stock 
or  wool,  which  would  be  yalid  against  all  subsequent 
incumbrances  and  insolyencies,  deemed  it  expedient  to  pro- 
hibit in  express  terms  the  giving  a  *' preferable  lien,"  as  it 
IB  termed,  on  the  wool  of  stock  already  mortgaged.  The 
reasons  for  this  precaution  are  sufficiently  obvious,  and  the 
tenns  of  the  enactments  admit  of  no  doubt.  This  prohibi- 
tion, however,  was  relaxed  by  the  last  Act,  31  Fie.,  No.  24, 
which  allowed  such  a  lien  to  be  given,  with  the  consent  in 
writing,  of  the  mortgagee.  All  these  Acts,  except  the  last, 
were  in  force  in  this  country  before  its  separation  from 
New  South  Wales,  and  were  subsequently  continued  by 
the  statute  13  and  14  Vic.,  cap.  lix.,  sec.  25 ;  and  an  Act  simi- 
lar to  the  last  was  passed  by  the  Legislature  of  Victoria,  and 
has  been  in  force  for  some  years.  The  subject,  therefore, 
is  one  with  which  we  are  not  imfamiliar.  No  question 
arises  aa  to  either  mortgage  to  the  banks,  though  the  detail* 
of  that  to  the  Melbourne  Banking  Company  have  not  been 
80  fully  specified  as  those  of  the  mortgage  to  the  other 
hank ;  both  are  in  existence,  and  unsatisfied.  With  the 
exception  of  Mr.  lSf9Men*s  being  manager — which  fact  was 
rather  conceded  than  proved — ^there  was  no  evidence  of  his 
authority  to  consent  on  the  part  of  the  bank  to  the  mort- 
gagor giving  a  preferable  lien  on  this  wool — an  act  not  faUing 
within  the  ordinary  course  of  banking  transactions,  and 
which,  as  the  Defendant  contended,  was  not  included  in 
the  authority  conferred  by  implication  on  him  as  manager. 
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The  Flaintiffs,  in  answer,  only  nrged  that  the  prin- 
ciple enunciated  by  this  Court  in  Clough  v.  Laing  ruled  the 
present  case,  and  that  the  Defendant  was  estopped  from 
taking  this  objection.  The  facts  of  the  two  eases  are  not, 
in  our  opinion,  at  all  analogous ;  in  the  one  the  officud 
assignee  of  the  mortgagor,  who  had  become  insolvent, 
endeavoured  to  defeat  a  lien  granted  by  the  insolvent  wbose 
estate  he  represented,  and  the  Court  held  that  the  assignee 
was  in  no  better  position  than  the  mortgagor  himself;  and 
that  as  the  one  could  not  set  up  his  first  mortgage  to  defeat 
his  second,  so  neither  could  the  other.  But,  in  the  present 
case,  the  Defendant  does  not  claim  through  the  mortgagor, 
nor  does  he  represent  him ;  though  he  received  the  goods  from 
the  mortgagor,  he  claims  in  opposition  to  him.  His  power 
to  have  granted  these  preferable  liens  is  not  disputed  ;  tbe 
Plaintiffs  are  merely  put  to  proof  of  the  fact.  The  principle 
prohibiting  anyone  from  averring  against  his  own  deed  is 
not  violated,  for  it  cannot,  we  think,  be  extended  or  applied 
to  the  position  occupied  by  the  present  Defendant.  Nor 
is  it  a  case  of  estoppel ;  there  is  no  mutuality,  the  Defend- 
ant is  not  estopped.  To  hold,  as  the  Plaintiffs  contend, 
that  the  Defendant  was  not  at  liberty  to  take  this  objection, 
would  be  in  effect  to  decide  that  a  second  mortgagee  must, 
on  proof  of  execution  by  his  mortgagor  of  a  deed  purport- 
ing to  be  a  prior  mortgage,  at  once  admit  that  all  require- 
ments ofany  statute  necessary  to  give  validity  to  such  first 
mortgage  had  been  fiilly  complied  with.  Such  a  proposi- 
tion does  not  appear  to  us  tenable.  We  can  discoYernjL- 
sound  reason  why  a  pawnbroker,  for  instance,  to  whom 
goods  have  been  pledged,  RhmiTd  riot  jjjappffp  ^he  validit^of 
a  bUl  of  sale  previously  given  by  the  owner  nf  th^  goods  to 
'some  third  person,  on  the  grounds  that  the.  jt^^^lisiCBft-P^ 
fltg-^^ Imtrmnpnis  and  Semirities  Act^^^hvA  not  been 
observed.  Indeed,  the  present  objection  is  one  ratber 
a3mrtted  by  the  Plaintiffs,  and  which  they  ineffectuallj 
endeavour  to  remove,  than  taken  by  the  Defendant.  It  is 
not  disputed  that  these  mortgages  exist  and  are  unsatisfied. 
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Their  effect  is  met,  it  is  said,  by  the  letter  from  one  mort-         IS69. 

gagee  giving  consent  to  the  granting  a  lien  to  the  Plaintiffs.        Qolds- 

By  the  plea  of  not  possessed,  the  plaintiffs  are  compelled       brough 

to  prove  their  title.     The  onus  of  so  doing  rests  with  them,    McCullooh. 

and  were  that  title  complete  by  proof  of  the  execution  of 

the  documents  of  April,  1867,  and  February,  1868,  the 

letter  of  consent  need  not  have  been  put  in  evidence.     In 

this  case,  the  defendant  merely  invites  attention  to  the  cir- 

cxunstance  that  the  Plaintiffs  have  failed  to  prove  their 

case.     We  think,  however,  that,  if  necessary,  he  would 

be  at    liberty  to    adduce    proof   of   facts    to    establish 

that  failure.     The  only  answer  given  to  the  objection  taken 

bj  way  of  nonsuit  in  our  opinion  fails,  and  that  objection 

must  therefore  prevail 

Bule  nifi  discharged, 

StawelIi,  C.  J.,  also  read  the  judgment  of  the  Court 
npon  the  demurrers,  as  follows : —  ^ 

In  this  same  case  there  Vere  demurrers  to  replications 
and  cross-demurrers  to  rejoinders.  Declaration  in  detinue 
for  141  bales  of  wool.  The  fourth  plea  was  to  the  effect 
that  1,200  bales,  of  which  the  141  were  part,  had  been 
dehvered  by  Francis  and  George  Desailly  to  the  Defendant, 
under  an  agreement  for  conveyance  thereof  by  the  Defend- 
ant as  a  common  carrier  for  hire  from  Mossgiel  to  Mel- 
bourne ;  that  the  Defendant  conveyed  all  the  bales,  and  at 
the  time  of  the  detention  had  a  lien  for  money  payable  to 
him  for  that  conveyance  as  a  common  carrier,  and  the 
money  being  unpaid  he  detained  them  as  a  lien  and  security 
therefor.  Fifth  plea,  that  the  said  bales  of  wool  were  the 
goods  of  the  Plaintiffs  by  two  agreements,  made  between 
them  and  JS^ands  and  George  Desailhf,  on  the  27th  AprU, 
1867,  and  20th  February,  1868,  and  that  these  and  other 
bales,  in  all  1,200,  had  been  delivered  by  the  said  I^ancis 
and  George  Desailhf  to  the  Defendant  for  conveyance,  as  in 
the  fourth  plea.    To  the  fourth  and  fifth  pleas,  replications. 
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1869.  Secondly,  that  the  agreements  between  the  Defendant  and 
Golds-  Francis  and  George  DemUly  were  made  without  the  privitj 
BBouQH  ^j£  ^jj^  PlaintiffB,  and  thence  up  .to  the  commencement  of  the 
MoOiTLLooH.  suit,  the  whole  of  the  goods  in  the  pleas  mentioned  were 
the  goods  of  the  Plaintiffs.  Thirdly,  on  equitable  ground*, 
that  Francis  and  George  Desailly,  being  indebted  to  the 
Defendant  for  conyejance  of  the  said  goods,  and  also  to 
divers  other  persons,  were  in  insolvent  circumstances,  and 
unable  immediately  to  pay  their  debts ;  and  after  the  eon- 
veyance  and  before  the  detention,  it  was  mutually  agreed 
between  Francis  and  George  Desaillg  and  the  Defendant 
and  their  other  creditors  that,  in  consideration  of  their 
assigning  and  conveying  by  way  of  mortgage  certain  pro- 
perties to  trustees  for  the  Defendant  and  the  other  creditors, 
to  secure  their  respective  debts,  the  Defendant  and  the 
other  creditors  agreed  with  Francis  and  George  DesaHUf^ 
and  with  each  other,  to  give  Francis  and  George  DetaiUii 
a  letter  of  licence  for  eighteen  months  ;  and  the  said  licence 
was  to  be  sealed  vdth  the  seal  of  the  Defendant  and  the 
Other  creditors,  and  was  to  contain  a  provision  that  if  mj 
of  them  during  its  continuance  molested  or  interfered  with 
Francis  and  George  Desailly,  they  should  be  acquitted  and 
discharged  from  the  debts  due  to  such  creditor;  that 
Francis  and  George  Desaillg  assigned  and  conveyed  the 
said  properties  to  trustees,  to  secure  creditors,  and  that  the 
Defendant  molested  them  by  detaining  the  said  goods,  and 
then  acquitted  and  discharged  them  from  the  said  debt ; 
and,  fourthly,  that  Francis  and  George  Desaillg  being 
indebted,  as  in  the  third  replication,  it  was  mutually  agreed 
between  them  and  the  Defendant  and  the  other  ere^tm 
also,  as  in  the  third  replication,  that  the  said  propertiea 
comprised  all  the  estate  and  effects  of  the  said  Francis  sod 
George  Desaillg^  who  assigned  and  conveyed  them  as  in  the 
third  replication.  There  were  demurrers  to  these  2iid,  8rd, 
and  4th  replications,  and  to  the  8rd  there  was  a  rejoinder 
on  equitable  grounds,  that  the  debt  due  to  the  Defendant 
for  conveyance  of  the  said  goods  was  excluded  from  the 
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operation  of  the  alleged  arrangement,  whereof  M-ancis  and         l^9» 
George  Desailly  had  notice,  and  they  did  not  convey,  nor        Goldb- 
did  the  truBtees  hold,   the  properties   for    securing  the       b»ouqh 
amount  of  that  debt ;    and  to  this  rejoinder  there  was  also    McCulloch. 
a  demurrer.     Our  judgment  just  delivered,  refusing  to  dis- 
turb the  verdict  for  the  Defendant,  has  decided  the  case 
substantially  in  his  favour.      It  is  necessary,  however,  to 
consider  the  present  demurrers,  although  our  decision  on 
them  afiects  the  question  of  costs  only. 

The  second  replication,  in  effect,  denies  a  carrier's  right 
of  lien  for  the  conveyance  of  goods  given  to  him  for  the 
purpose  of  being  carried,  but  without  the  privity  or  consent 
of  the  true  owner.  The  affirmative  of  this  proposition  rests 
Bolely  on  the  authority  of  the  Exeter  Carriers'  case,  men- 
tioned in  Yorhv,  Qreenaugh.  (z),  and  the  views  Lord  Holt,  by 
whom  the  case  was  decided,  entertained  on  the  subject. 
According  to  the  opinion  then  expressed,  the  innkeeper  and 
carrier  were  placed  relatively  in, the  same  position — the 
one  obliged  to  receive  guests,  the  other  to  carry  goods, 
whether  payment  was  made  or  not.  More  recent  decisions 
of  the  Court  of  Exchequer,  cited  during  the  argument, 
detemune  that  a  carrier  is  not  obliged  to  carry  goods  unless 
payment  is  made  beforehand  for  the  carriage.  GThe  main 
ground  on  which  the  affirmative  of  the  question  rests  being 
thus  displaced,  and  no  oth^  having  been  urged  in  sup- 
port, we  think  the  second  replication  affords  a  sufficient 
answer  to  the  pleas. 

The  third  replication  is  pleaded  on  equitable  grounds; 
but  to  the  suit  which  should  be  filed  to  sustain  the  equity 
raised  by  that  pleading,  Francis  and  George  Desaillg  would 
be  necessary  parties.  As  an  equitable  defence,  therefore,  it 
cannot  be  sustained.  We  should  hesitate  in  a  case  of  this 
kind,  where  costs  alone  are  concerned,  to  reject  these 
words,  as  we  were  invited  to  do,  for  the  plea  is  put  forward 

(z)    2  Lord  Raym,  867. 

W.  W.  A  a'B.       vol.  VI. LAW.  K 
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1869.         Bubetantially,  as  "well  as  in  terms,  as  a  replication  in  equity. 

Golds-        Even  rejecting  these  words,  it  amounts  to  a  mortgage  by  a 

BEouoH       debtor  in  insolvent  circumstances  of  a  part  of  his  property 

McCuLLOoH.    to  secure  bis  creditors  in  consideration  of  an  agreement  on 

tbeir  part  to  grant  him  a  letter  of  licence.     In  the  abBeace 

of  any  decision,  we  are  unable  to  regard  this  as  a  good 

replication  at  law,  to  either  the  fourth  or  fifth  plea.     We 

need  not,  therefore,  consider  the  validity  of  the  rejoinder. 

The  fourth  replication  has  evidently  been  framed  on  the 
principles  to  be  extracted  from  the  judgments  in  Cork  v. 
Saunders,  Britten  v.  SiiglieSy  and  the  other  cases  to  which 
we  were  referred.  They  apparently  recognise  the  propo- 
sition that  a  debtor  who  assigns  all  his  property  to  trustees 
for  the  benefit  of  his  creditors,  on  the  faith  of  an  agree- 
ment on  their  part  that  the  debts  due  to  them  should  be 
suspended,  if  not  extinguished,  ought  not  afterwards  to  be 
sued  by  those  creditors  for  the  same  debts.  There  has  been 
in  this  case — though  all  the  debtors'  property  was  duly 
assigned — no  receipt  by  the  creditors  of  any  of  the  proceeds 
as  dividends,  nor  have  we  been  able  to  discover  any 
decision  on  the  point  which  goes  the  length  of  holding  such 
a  pleading  as  the  present  to  be  good ;  but,  on  the  othor 
hand,  observations  were  made,  both  by  Lord  Sllenbarwgh 
and  Tindalf  Lord  Chief  Justice  of  the  Common  Pless, 
on  the  cases  cited  for  the  Plaintiffs,  which  appear  to  sustain 
the  fourth  replication.  We  do  not  feel  at  liberty,  in  oppo- 
sition to  such  authority,  to  hold  that  on  the  facts  pleaded 
the  debt  for  carriage  has  not  been  suspended;  and  if  so, 
the  right  to  detain  the  goods  in  question,  on  the  ground  of 
a  lien  for  that  carriage,  could  not  be  maintained.  Our 
judgment  on  the  demurrers  to  the  second  and  fourth  repli* 
cations  will  be  for  the  Plaintiffs,  and  on  the  other  demur- 
rers for  the  Defendant. 
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July  10. 

-L/EMTIBEEE    to   rejoinder  to   Plaintiff's  replication,  p.,  by  his 

The  dedaration  wm  on  a  floating  policy  of  insurance  under  "^fj^'' 

seal,  made  between  Connell,  Watson  Sf  Sogarth,  Plaintiff's  policy  of 

agents,  and  the  Defendants,  "  at  and  from  Melbourne  to  ^^^  under 

port  or  ports  in  New  Zealand  or  the  Australian  Colonies,  seal  over 

,  ,  goods  to  be 

or  from  thence  to  Melbourne,  on  merchandise,  as  mterest  shipped  at  and 

might  appear  to  be  declared  on  shipment  on  or  of  ships  or  ^™  ^f^' 

steamers  ;    the  premium  to  be  charged  on  declaration  of  port  or  ports 

interest  at  current  rates,  and  paid  on  the  10th  day  of  the  j^j^^i  ?^    ^' 


"as 


following  month ;  to  cover  all  shipments  declared  prior  to  interest  might 
39th  June,  1867."     The  declaration  alleged  that  on  12th  tj^^  declara- 

April,  1867,  the  interest  in  the  said  merchandise  so  in-  tion  of  interest 

was  made  by 
tended  to  be  insured  was  duly  declared  on  shipment  to  be  in  p/,  agents  in 

the  sum  of  £462  10*.  on  merchandise  by  the  ship  called  the  not'^^^rg^ 
Goldseeker  from  Melbourne  to  Hokitika  in  New  Zealand,  declaring  the 
and  the  said  merchandise  was  so  shipped,  and  was  by  the  ♦"n^^esnmof 
perils  insured  against  wholly  lost,  and  all  conditions,  <fcc.  ^B462  10«.  o« 
Breach  that   the  Defendants  had  not  paid  the  sum  of  by  the  ship 
£462  10*.       The  declaration  also  contained  the  common  ^of^ff*^^'*  ^ 

Hokitika,  sea 
counts.  risk  only." 

This  declara- 
tion of interest 
Pleas :   (inter  alia)  2nd.  On  equitable  grounds,  that  Con-  was  accepted 

nell,  Watson  Sf  Hogarth,  as  Plaintiff's  agents  at  the  time  of  ^^^do'^^'S^J 

declaring  interest,  agreed  with  Defendants  to  pay  the  current  not  nnder  seal, 

rate  of  premium  for  insurance  between  Melbourne  and  a  port  tiiese  words : 

"  Risk  to 
cease  on 
smval  at  outer  anchorage."  The  current  rate  to  the  wharf  at  Hokitika  was  greater 
than  that  to  the  oater  anchorage  there,  and  the  smaller  rate  only  was  paid.  T^e  ship 
and  goods  arrived  safely  at  the  outer  anchorage,  but  were  lost  between  that  and  the 
wharf.  P.  sued  for  the  value  of  the  goods,  contending  that  the  policy  under  seal 
coTered  all  risk  to  Hokitika  itself,  and  that  his  agents  were  not  in  fact  authorised  to 
limit  the  policy,  and  could  not  in  law  limit  a  sealed  instrument  hy  an  unsealed  one,  so 
>8  to  make  it  cover  sea  risk  only. 

Seld  on  demurrer,  that  unless  the  declaration  of  interest  by  P.'«  agents  were  deemed 
a  formal  and  binding  one,  there  was  no  policy  at  all;  and  that  if  it  were  accepted  at  aU, 
it  must  be  aooepted  as  a  whole ;  so  that  qudcunque  md,  the  Plaintiff  must  fail. 

k2 
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PiZZWY 

Southern 
Insurance 
Company. 


of  Hokitika  called  tbe  outer  ancliorage,  and  that  tlie  said  risk 
"should  cease  on  the  ship's  arrival  at  the  said  outer  anchor- 
age, and  only  paid  Defendants  that  rate  ;  that  the  current 
rate  of  premium  between  Melbourne  and  the  wharf,  Hoki- 
tika, was  greater  than  that  between  Melbourne  and  the 
outer  anchorage,  of  which  Connell,  Watson  Sf  Hogarth  bad 
notice ;  that  the  goods  arrived  safely  at  the  outer  anchor- 
age, and  that  the  said  loss  happened  after  and  not  before 
such  arrival  as  aforesaid. 


Eeplication  to  2nd  plea :  (i/nter  alia)  2nd.  On  equitable 
grounds  that  the  agreement  referred  to  in  the  2nd 
plea,  consisted  of  and  was  contained  in  a  paper  partly 
written  and  partly  printed,  being  a  declaration  of  interest 
by  Connelly  Watson  Sf  Hogarth^  which  .was  as  follows : 

To  the  Secretary 

The  Southern  Insorance  Company  Limited, 
81  Queen  Street, 

Melbourne,  AprU  120, 1867. 

In  terms  of  Policy  No now  beg  to  declare  Interest 

shown  as  under,  and  hand  you  Policy  herewith  in  order  that  you  may 
make  endorsement  of  same. 


Ship. 

Yoytige, 

Interest. 

Amount  Insured. 

Goldseeker. 

To  Hokitika. 

Sea  risk  only. 

462 

462 

10 
10 

0 

Total  InToioe  amonnt      ..... 

Being  Talned  at  Livoioe  amonnt  and . . 

. . .  .per  cent,  added 

Amonnt  attaching  to  Policy  & 

£ 

0 

CoNi^LL,  Watson  &  Hogabth, 

and  in  another  paper,  partly  written  and  partly  printed, 
signed  and  delivered  by  the  secretary  of  the  Company  to 
Connell,  Watson  Sf  Mogarth,  as  follows  : — 
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The  Soathem  InBDranoe  Company  LimitecL 
Interim  Declaration  Not«. 

Melbourne,  12ih  April,  1867. 

Meurs.  Connell,  Watson  4*  Sogarth  have  this  day  declared 

Interest  under  Floating  Policy  Ko in  the  sum  of  Four  hundred 

and  sixty-iwo  Pounde  10/  etg.,  per  Qoldteeker,  from  Melbourne  to 
EohiUka,  on  MerehandUe. 

Miek  to  oetue  on  arrived  at  outer  anchorage. 

Memorandum,  David  Moffai,  Secretary. 

Amount  declared,  £462  10«.  Od.  at  20/  */« 

and  further,  that  the  said  agreement  was  not  under  seal, 
nor  had  Cdnnelly  Watson  ^  Hogarth  power  to  alter  the 
policy  declared  upon  by  limiting  the  risk  to  sea  risk  only, 
or  to  assent  to  a  condition  that  the  risk  should  close  upon 
arrival  at  outer  anchorage. 

Bejoinder  to  2nd  replication  to  2nd  plea :  That  the 
expressions  "sea  risk  only,"  and  "risk  to  cease  at  outer 
anchorage,**  were  identical  in  their  meaning,  and  meant 
tliat  the  risk  should  cease  as  in  the  2nd  plea  mentioned. 


1869. 

PiZZBT 

V. 
SOUTHIBV 
IlTBUKANCB 
Ck>]CPANT. 


Demurrer  to  rejoinder. 

Rigvnboiham  (with  him  WilliofM)  for  the  Plaintiff.  The 
question  here  is  if  the  two  documents  set  out  in  the 
replication  and  not  under  seal,  can  vary  a  contract 
under  seal.  The  policy  was  for  the  carriage  of  goods  to 
Hokitika,  and  not  to  the  outer  anchorage  only,  and  it  can- 
not be  rescinded  unless  by  an  instrument  as  solemn  as  that 
by  which  it  was  made.  Connelly  Watson  Sf  Sogarth  had  no 
authority  from  Plaintiff  to  vary  the  policy.  Entmatle  v, 
JEUis  (a),  Italli  v.  Jamon  (£),  Richardson  v.  Anderson  (c). 
Sweeting  v.  Pearee  (J),  Baines  v.  JEwing  (e),  Wheetton  v. 
Sardestg  (f). 


(a)    2H.  AN.,  594. 
{b)    6  EU.  &  BL,  422. 
{e)    1  Camp.,  44. 


(/)   8  Ell.  &  BL,  264. 


(d)  9C.  B.,  N.  S.,  534;  S.  C. 
29  L.  J.,  N.  S.,  C.  P.,  26. 

(e)  L.  R.,  1  Ex.,  320. 
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PiZZET 
V. 

southehn 
Inbubance 
Company. 


Fellows  (with  him  Wiebb)  for  the  Defendants.  The  terms  of 
the  policy  have  either  been  carried  out  or  they  have  not.  It 
required  a  declaration  of  interest  to  be  ibade  out  before  the 
policy  could  be  effectual.  If  that  declaration  was  not  veil 
made,  on  the  ground  that  the  "  outer  anchorage  Hokitiia," 
was  not  a  port  in  New  Zealand  there  is  no  declaration  of 
interest  at  all,  and  the  conditions  of  the  policy  have  not 
been  complied  with.  If,  however,  the  Plaintiff  accepted 
the  declaration  of  interest,  then  he  must  be  bound  by  it. 


Miginboiham  in  reply.  The  pleadings  admit  that  there 
was  a  declaration  of  interest  on  £462  10«.  worth  of  goods 
shipped  from  Melbourne  to  Hokitika ;  and  the  declaration 
of  interest  shews  that  a  port  in  New  Zealand  was  named 

Owr.  adic,  vuU, 


July  10.  Stawell,  C.  J. — The  question  raised  by  this  demurrff 

is,  whether  the  Plaintiff  is  entitled  to  recover  for  the  loss  of 
goods  on  a  voyage  from  Melbourne,  between  the  inner 
and  the  outer  anchorage  at  Hokitika,  he  having  paid 
premium  only  according  to  the  rates  current  between 
Melbourne  and  the  outer  anchorage.  The  Plaintiff 
contends  that  he  is  at  liberty  to  reject  the  words  "sea  risk 
only ; "  that  there  is  no  necessity  for  the  receipt ;  that  the 
receipt  did  not  bind  him  in  the  terms  in  which  it  was  given; 
that  it  was  the  act  of  the  broker,  and  the  broker  was  not 
authorised  to  do  anything  at  variance  with  the  policy ;  that 
these  two  documents  amount  in  effect  to  an  alteration 
in  the  policy,  which,  as  being  itself  a  document  under  seel, 
could  only  be  effected  by  an  equally  solemn  instromenl 
The  answer  to  that,  on  behalf  of  the  Defendants  is,  that 
unless  the  declaration  of  interest  is  accepted  such  as  it  is, 
there  is  no  policy  at  all ;  that  the  Plaintiff  must  accept  the 
declaration  as  a  whole,  and  is  not  at  liberty  to  reject  any 
portion  of  it.     And  we  think  that  must  be  so.     It  is  a 
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dedaratioii  of  sea  risk,  ex  necessitate,  in  compliance  with 
the  terms  of  the  policj  itself;  a  mere  declaration  of  the 
amount  of  merchandise  shipped  would,  according  to  those 
terms,  hare  been  insufficient ;  the  risk  is  to  be  paid  for  at  cur- 
rent rates  ;  and  the  current  rates  vary  not  merely  as  regards 
the  different  ports  in  New  Zealand,  but  as  to  the  anchorages 
at  some  of  those  ports.  To  enable  the  underwriters  to  ascer- 
tain what  were  the  current  rates  to  a  particular  place,  they 
should  be  apprised,  not  merely  of  the  amount  of  merchan- 
dise and  the  name  of  the  ship,  but  the  particular  port  in 
New  Zealand,  and  the  anchorage  in  that  port,  to  which  the 
Tessel  was  to  go.  In  the  absence  of  such  information, 
they  would  be  unable  to  determine  what  were  the  current 
rates,  and  unable  consequently  to  ascertain  what  they  ought 
to  demand  as  premium.  They  might  demand  a  higher  amount 
£oT  a  lesser  risk,  or,  as  in  this  case,  a  lesser  amount  for  a  higher 
risk.  Here  the  Plaintiff,  having  paid  the  lesser  amount, 
desires  to  have  the  higher  risk  covered.  Taken  as  a  whole, 
the  declaration  of  interest  covers  only  the  lesser  risk ;  if  any 
words  are  rejected,  no  risk  at  all  is  covered ;  and,  quaetmgue 
via,  the  Plaintiff"  must  fail. 

Judgment /or  Defendants, 


1869. 

PiZZST 

V, 

SOVTHEBir 

Insttrancb 
Company. 


MILES  V.  WEBER  ajtd  Others. 


June  80. 
July  10. 


A.CTION  for  libel.     Pleas.— 1.    Not  guitly ;  2.  Justifi-  ^^  ^^  action  of 

^       ^  libel  by  Jf.,  a 

cation.      The  alleged  libel  was  contained  in  the  following  common 

school 
teacher,  agamst  W,  and  others,  who  formed  a  minority  of  the  local  committee  of  the 
■chool,  it  was  proved  that  Defendants  wrote  a  letter  to  the  Central  Board  of  Education 
containing  four  charges,  all  calmly  written,  and  the  third  in  these  words :  "  3.  That  a 
mimber  of  children's  names  are  entered  as  fcee  pupils,  on  the  plea  of  pauperism,  such  list 
of  names  not  being  attested  by  either  a  magistrate  or  clergyman  of  the  district;  in  fact 
the  list  of  names  is  not  even  laid  before  the  committee."  The  sting  of  this  charge,  that 
the  Plaintiff  had  lent  himself  to  allowing  pupils  to  be  placed  on  the  free  list  when  they 
ought  not  to  have  been  free,  was  not  proved.  The  jury  gave  a  verdict  for  £30.  On 
role  niti  to  enter  a  nonsuit  on  the  grounds  that  the  libel  was  privileged,  and  that  there 
was  no  evidence  of  express  malice. 

Bald,  that  though  this  part  of  the  letter  was  very  small  evidence  of  malice,  it  was 
■ome  evidence!,  and  enough  to  go  to  the  jury  and  support  their  verdict. 
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letter,  addresBed  by  the  Defendants  {who  were  a  minority 
of  the  local  committee  of  the  common  school  at  Eossell's 
Bridge)  to  the  Central  Board  of  Education. 
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"  Gentlemen. — We,  the  undersigned  members  of  committee  and 
parents  of  pnpils  attending  the  Russeirs  Bridge  School,  beg  to  Isj 
before  your  Board  the  following  statement : — On  the  7th  of  April  Isst 
the  committee  of  the  above  school  held  a  meeting,  at  which  it  was 
decided  that  the  teacher  (Mr.  Mile*)  should  be  allowed  one  month 
during  which  to  send  in  his  resignation,  and  on  his  failing  to  do  so  he 
should  receive  the  usual  notice  mentioned  in  his  agreement  with  the 
school  committee,  viz.,  that  at  the  expiration  of  one  month  ha  shonU 
leave  the  school  if  required  to  do  so.  At  a  meeting  held  5th  Hsj 
instant,  eight  out  of  nine  of  the  committee  being  present,  it  ws» 
decided  by  the  casting  vote  of  the  Correspondent  that  Mr. 
Miles  be  not  dismissed.  As  we  differ  in  opinion  in  this 
matter,  and  also  question  the  right  of  the  Correspondent  to  a  casting 
vote,  we  wish  to  lay  the  following  reasons  before  your  Board  to 
show  that  it  is  desirable  that  the  present  teacher  (Mr.  MiUtJ  be 
removed  from  the  school :— 1.  He  has,  by  his  conduct  as  a  promoter 
of  discord,  forfeited  the  confidence  of  the  migority  of  parents  in  the 
district.  2.  He  has  stated  that  all  he  cares  for  is  to  retun  the 
minimum  number  of  pupils  necessary  to  secure  the  continuance  of 
the  Government  salary — notably  on  a  certain  occasion,  when  he 
insolently  invited  Mr.  Weher  to  withdraw  his  children  from  the 
school.  3.  That  a  number  of  children's  names  are  entered  a«  free 
pupils,  on  the  plea  of  pauperism,  sach  list  of  names  not  being  attested 
by  either  a  magistrate  or  a  clergyman  of  the  district ;  in  fact  the  liii 
of  names  is  not  even  laid  before  the  committee.  4.  The  committee 
are  well  persuaded  of  the  importance  of  a  common  school  at  Rossell'i 
Bridge,  and  are  apprehensive  that  should  the  present  school  lapse  far 
want  of  the  necessary  average  attendance,  to  which  it  is  plunly 
tending,  it  will  be  difficult  to  effect  its  resuscitation.  Trusting  thai 
yonr  Board  will  take  this  matter  into  your  serious  consideration. 

**  We  have  the  honour  to  be,"  &c. 


The  jur J  gave  a  verdict  for  the  Plaintiff,  damages  £30 ; 
but,  pursuant  to  leave  reserved  by  SUitoell^  C.  J.,  a  rule 
nisi  was  granted  to  enter  a  nonsuit  on  the  grounds  that  tbe 
letter  containing  the  libel  was  a  privileged  communication, 
and  that  there  was  no  evidence  of  express  malice. 


Mackay  shewed  cause.  The  letter  is  not  privileged ;  it  is 
addressed  to  the  Central  Board  of  Education,  who  have  got 
no  authority  in  the  school ;  the  local  committee  appoints 


.    CASES  AT  LAW. 

the  teacher,  and  any  communication  about  the  school 
should  be  addressed  to  them.  There  is  evidence,  however, 
of  express  malice.  The  Defendants  were  a  minority  in  the 
Committee,  and  as  they  could  not  have  their  own  way 
about  the  school,  they  write  this  letter  which  was  proved 
to  be  untrue,  to  the  Central  Board.  One  of  the  Defendants, 
Parker,  said  ''  he  would  remain  until  he  had  effected  the 
ruin  of  the  school,  and  then  he  would  resign ; "  and  the 
statement  in  the  third  paragraph  of  the  letter  that  the  list 
of  £ree  pupils  was  not  laid  before  the  committee,  waa  proved 
to  be  untrue.  Those  facts  are  evidence  to  go  to  the  jury 
of  personal  malice.  Blackburn  v.  Blackbtim  (y),  George 
V.  Qoddard  (A),  JSarle  v,  Gotherall  (J),  Blagg  v.  Sturt  (Je)y 
Gould  V.  Mulme  (Z),  Jackson  v.  Hopperton  {m),  Wright 
«.  Woodgate  (n),  Toogood  v,  Spgring  (o),  Bromage  v. 
Frouer  {p),  Taylor  v.  Mawkint  (^),  Bohinson  v,  Mag  (r), 
Oooke  V,  Wildes  («),  Oilpin  v.  Fowler  (t). 

Fellows  for  the  rule.  The  Central  Board  of  Education 
have  no  direct  authority  over  the  school ;  but  they  have  an 
indirect  authority  over  it,  for  they  pay  a  portion  of  the 
public  money  towards  the  maintenance  of  the  school ;  and 
if  the  Plaintiff  misconducted  himself,  that  payment  would 
be  stopped.  The  Board  may  properly  be  told  by  any  one 
who  has  an  interest  in  the  school,  as  these  Defendants  had, 
that  the  schoolmaster  does  not  possess  that  character  which 
entitles  him  to  a  portion  of  the  public  money.  The 
statement  of  Barker  relied  upon  as  evidence  of  express 
malice,  is  only  an  indication  of  his  desire  that  the  school 
should  be  put  on  a  proper  footing.  He  was  personally 
interested  in  its  welfare,  and  did  not  care  to  see  it  go  to 

(S)  4  Bing.,  408.  (n)  2  Cr.  M.  &  R.,  673. 

(h)    2  F.  &  F.,  689.  (o)  i  lb,,  181. 

(/)   14  L.  T.,  N.  S.,  801.  ip)  4  B.  &  C,  255. 

W    10   Q.  B.,   899 ;    and   16  {q)  16  Q.  B.,  308. 

L.  J.,  N,  S..  Q.  B.,  39.  (r)  2  Smith.  3. 

(0    3  C.  &  P.,  628.  (*)  24  L.  J.,  N.  S.,  Q.  B.,  367. 

(»)   16  C.  B.,  N.  S.,  829.  (t)  23  L.  J.,  Ex.,  152. 
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,^^^^       rum.      Harrit  v.   Thompton  (v),  Sarruon  v.  Biuh  (w), 
MiLM         Somenrille  v.  Raakins  («),   Wkitely  v.  Adamt  (j),  Ryer 

(Tut.  otfc.  ndL 


Stawsil,  C.  J. : — Bule  nm  to  enter  a  nonBuit  on  the 
ground  that  the  letter  containing  the  alleged  libel  wu  & 
privileged  communication.  It  tab  addressed  bj  serenl 
memberB,  being  a  minoritj  of  the  local  committee 
of  a  school,  to  the  Central  Board  of  Education,  complain- 
ing of-the  mode  in  which  the  school  was  conducted  by  the 
Plaintiff,  the  then  master  of  the  school.  This,  it  is  slid, 
was  not  privileged,  because  it  was  addreased  to  the 
centr^  board,  who  bad  no  direct  duly  or  contrd 
in  the  matter;  if  any  one  wished  to  complain  against 
the  school,  the  communication  should  have  been  ad- 
dressed to  the  local  committee.  But  the  petsoni 
(the  present  Defendants)  who  addressed  this  letter 
were,  in  fact,  complaining  of  the  proceedings  of  the  school 
committee  themselvee.  The  chairman,  as  they  contended, 
had  improperly  exercised  his  casting  rote,  converting  tiie 
Defeodants  &om  a  majority  into  a  minority,  and  tbey 
communicated  with  the  central  board  in  the  hope  of 
correcting  this  error,  and  relieving  themselves  of  thit 
grievance  by  the  ccntrtd  board  stopping  supplies,  and 
thereby  practically  suspending  the  operations  of  the 
school.  It  is  also,  and  we  think  properly,  contended 
that  this  was  privileged,  because  the  central  board  had 
a  duty  to  perform ;  and  it  was  incumbent  therefore  upon 
the  Plaintiff,  in  order  to  muntain  the  action,  to  prote 
personal  malice.  It  is  said  there  is  no  evidence  in  tbe 
document  itself,  or  extrinsic  to  it,  of  such  malice. 

(e)    13  C.  B.,  333.  (v)   IE  C.  B.,  N.  9.,  392. 

M    6EL&BI.,844^  (*)    Ib.,4SZ. 

(x)    IOC.  B.,  683. 
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There  was  an  expression  by  one  Defendant,  a  member      ^  l^* 
of  the  local  committee,  that  he  would  continue  on  until  he 
had  destroyed  or  ruined  the  school.     But  though,  appar- 
ently, this  afforded  some  evidence  to  go  to  the  jury  of 
personal  malice,  it  was  the  statement,  the    Defendants 
urged,  of  a  person    smarting  under  a  feeling  that  the 
school  in   which  he    was    interested  was  being  injured. 
It  did  not  shew  any  personal  malice  to  the   Plaintiff, 
and    expressed    a    strong    desire    to    have    the    school, 
which  certainly  was  not  flourishing  in  the  manner  in  which 
it  had  been,  put  in  a  proper  condition.    We  do  not  think  it 
necessary  to  rest    our    decision    on  this  point,  because 
on  examination  of  the  letter    itself  we  think  there  is 
some    eyidence    to  go    to    the   jury,    contained    in    the 
third   paragraph.        Generally    speaking,    the    communi- 
cation   appears    to    haye    been    couched    in    yery    calm 
and  temperate  language,  but  the  third  grieyance,  so  to 
speak,  is  a  complaint  that  a  number  of  children's  names  are 
entered  as  free  pupils  on  the  plea  of  pauperism,  such  list  of 
names  not  being  attested  by  either  a  magistrate  or  a  clergy-  ' 
man  of  the  district,  and,  in  fact,  that  the  list  of  names  was 
not  eyen  laid  before  the  committee.     According  to  the  eyi- 
dence that  was  not  stictly  so.  The  names  were  not  laid  before 
the  committee,  but  there  was  no  eyidence  that  the  Plaintiff 
himself  had  oyer  sanctioned  the  names  of  children  being 
entered  as  paupers  without  being  attested.    There  was  an 
endeayour  to  shew  that  one  person  had  been  entered,  but 
that  was  unsuccessful.     The  sting  of  this  portion  of  the 
Hbel — ^that  the  Plaintiff  had  lent  himself  to  allowing  pupils 
to  be  placed  on  the  free-list  when  they  ought  not  to  haye 
been  &ee,  and  thus  defrauding  the  Goyemment,  for  that  is 
what  it  amounts  to — ^was  not  proyed,  and  we  think  it  was 
competent  for  the  jury  to  take  that  as  eyidence  of  personal 
malice.     It  is  a  yery  small  ground  of  malice  certainly,  but 
we  think  it  is  eyidence  that  ought  to  go  to  the  jury ;  and 
although  there  is  strong  proof  that  the  school  was  not 
flourishing,  as  it  had  been  previously,  and  that  the  Defend- 
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ante  were  actuated  by  a  laudable  deflire  to  restore  U  to  ill 
former  poeition,  BtiU  there  is  that  amount  of  eridence,  wd 
we  cannot  destroy  it.  The  rule  therefore  will  be  dis- 
charged. 

Suit  dittiaryei. 


MOEGANTI   V.   BULL. 


BuitUi  and  xiCTION  for  money  had  and  receJTed,  and  money  (ami 

Giocanni  Bud  ***  ^  ^"^  °^  accounts  Stated.     Pleas  :    Never  indebted,  aad 

others  in  a  pavment. 

Warden's  *^  •' 
Court  for  K 

^^hment,      ^  **"^'^'  ^^^'  ■^'"«»«  MorganH,  the  Plaintiff,  wu 

and  obtained  One  of  a  number  of  Defendants  {Qiovanm  and  party)  in  the 
£128  and  £22  W^i^^n'^  Court  at   Dayleaford,   in  &  proceeding  brought 

ccMt*.    Execn-  against  them  by  Siutzini  and  others  for  an  encroachment 

uHued  Bgaiiut  <'°  <^  mining  claim.     The  case  was  heard  on  9th  Uareh, 

^Uir'^f  "^  1867,  by  the  Warden,  Captain  Bull,  the  present  DefendMit, 

GiomMn)  and  who  made  an  order  in  favour  of  BuititU  and  party  for 

^"u^nrt  *^^^  ""^  ^^^  '=°*'^-     ■A-g^io^t  ^^'^  decision,  OiooamU  snd 

the  private  ptuiy,  on  the  11th  March   gave  notice  of  appeal  to  the 

whwtner,  ^^urt  of  Mines :    Buxzini  and    party   on  the  same  d»j 

anJ  under  issued  execution  against  the  mine  of  the  then  Defenduti, 

a  lev;  wai  s^d    against   the  Defendants    individually.      Under  thii 

made  on  the  execution  a  bailiff  seized  the  mine  of  Oiopanni  and  party, 

property  of  and  some  property  of  MorgantP*.     In  order  to  get  rid  of 

Morganli,  a 
partner.    An 

appeal  was  lodged,  and  Ifarganti,  to  free  hiipropeiij,  paid  into  Court  £160,  and  obuind 

B  receipt  lU  follows  :     "  ^uiiini  and  otheii  c.  Gioranni  and  others. — !□  the  H'ardeii'i 

Court,  Dayleaford,  16th  March,  1867.   HeceWed  from  Maurisit  MorganH  the  taua  of  one 

'      '       d  fln;  pounda  for  PlaintlfTB' damagea  and  costs.    Chu.  Q.  Rohertum.  W.  C 

ment  the  execution  waa  withdrawn.   The  appeal  was  allowed  as  to  Morsaili, 

led  as  to  the  others.      The    Warden   made  an  order  for  pajmsnt  of  tbe 

I  Complainanla,  wliiuh  was  paid  accorJingly.     Morganii  saed  the  Wuda 

0.  and  on  the  trial  it  was  left   doubtful  in  what  form  tbe  Warder's  order 

inder  which  the  £150  was  paid  into  Court.   There  was  a  verdict  for  DcAad. 

ave  to  Phuntilf  M  move  to  enter  the  verdict  for  himself    On  rcle  miti, 

.t  Flaintifi' could  not  succeed,  and  rule  ntri  discharged. 
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the  execution  on  his  own  premises,  Morgantiy  accompanied      v^?^ 
bj  his  solicitor,  went  to  the  Warden's  clerk  and,  as  alleged     MosaAim 
imder  an  order  by  the  Warden  for  stay  of  the  execution        buix. 
upon  payment  into  court  of  the  amount  of  the  debt  and 
costs    "to  abide  the  event  of  the  appeal,"   paid  to  the 
Warden's  clerk  £150,  for  which  he  got  the  following  receipt : 

"  Bvzzna  Ain>  Othebs  v.  GioTAian  iobtd  Otebbs. 

'*  In  the  Warden's  Court,  Daylesfoid, 
"  16th  March,  1867. 

"  Received  from  Maurizie  Morganti  the  snm  of  one  hundred  and 
fifty  pounds  for  Flaintifb'  damages  and  costs. 

"  Chab.  G.  Bobebtsov,  W.C." 

Upon  this  payment  the  execution  was  withdrawn,  both 
from  the  mine  of  GHovanni  and  party  and  from  Morganti^ » 
indiyidual  property.  The  appeal  was  heard  in  the  Court  of 
Mines  and  was  allowed  as  to  Morganti,  but  dismissed  as  to 
all  the  other  Defendants.  On  13th  Noyember,  1867,  the 
Warden  made  an  order  for  payment  of  the  £150  out  of  court 
to  Buzzini  and  party,  which  was  paid  out  to  them  accordingly. 
Morgantly  alleging  that  the  Warden  had  no  power  to  pay  the 
money  to  any  one  but  him,  brought  this  action.  At  the  trial 
a  verdict  was  entered  for  the  Defendant,  leave  being  reserved 
to  enter  a  verdict  for  Plaintiff  on  the  grounds:  Ist,  That  the 
event  to  abide  which  the  money  was  deposited,  was  decided 
in  &vour  of  Plaintiff;  2nd,  That  the  event  to  abide  which 
the  money  was  deposited,  became  impossible  to  happen. 

WM  and  McFarlcmd  shewed  cause  against  the  rule. — 
There  is  no  privity  of  contract  between  the  Plaintiff  and 
the  Defendant  individually,  and  money  had  and  received 
wiU  not  lie.  The  money  was  paid  in  on  behalf  of  all  the 
Defendants  in  the  Warden's  Court,  and  they  must  all 
join  in  an  action  for  its  recovery.  The  fact  of  its  having 
been  MorganfPa  money  does  not  give  him  a  right  individ- 
ually to  sue  for  it.     Bluek  v.   Siddatoag  (a).      Qiovanni 

(a)    15  L.  J.,  N.  8.,  Q.  B.,  869. 
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aod  party  got  the  benefit  of  the  parent  by  having  the 
execution  againat  the  mine  withdrawn,  and  BtaztK  and 
party  cannot  now  be  placed  in  the  same  position  u  whui 
in  posscflsion  of  the  mine  under  the  execution,  as  it  may  be 
now  wholly  ralueleaa.  The  money  was  paid  in  to  abide  the 
appeal.  There  was  only  one  appeal,  and  that  waa  decided 
in  favour  of  the  Complainants. 

Ikllowt  in  support  of  the  rule. — Thia  money  was  paid 
in  to  abide  a  double  event,  and  both  events  mart 
happen  before  the  money  could  be  paid  to  BttitiiU. 
It  waa  neceaaary  not  only  that  Buzzini  and  party  should 
succeed,  but  that  they  should  succeed  against  all  the 
Defendants.  If  Morganti  had  not  paid  the  money 
into  court,  but  had  allowed  the  execution  aguust  hit 
property  to  proceed,  he  would  have  been  entitled  on  the 
decision  of  the  appeal  to  be  placed  in  the  same  position  at 
if  the  Warden  had  decided  in  his  favour ;  and  would  have 
been  entitled  to  have  his  properly  restored  to  him- 

Our.  ade.  nil. 


Btawzll  C.  J. — In  thia  case  a  suit  was  institiit«d 
in  the  Warden's  Court,  at  Daylesford,  between  Bk/sm 
and  others,  and  Giovanni  and  others,  the  present  PImh* 
tiff,  being  one  of  the  Defendants.  The  action  to  bi 
as  we  can  gather,  was  trespass  for  encroachment  upon  > 
mine.  The  decision  of  the  Warden  waa  unfavourable  to 
the  then  Defendants ;  execution  was  issued  against  them ; 
the  mine  was  seised  upon,  and  certain  cattle  belonging  ta 
iforgartti  the  present  Plaintiff,  who  appears  to  have  been 
the  only  moneyed  roan  among  the  Defendants,  were  aj» 
seized  and  about  to  be  sold.  While  the  execution  wu  in 
that  state,  MorgmUi  and  his  attorney  paid  £150  to  Ibe 
Warden's  clerk.  The  219th  section  of  the  "36fiwijS(iiftifc" 
provides  for  a  state  of  things  similar  to  those  in  the  present 
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case,  and  eiiables  the  Warden  to  make  an  order  for  an  injimc-      ^  ^^• 

tion,  or  for  payment  of  the  money  into  court,  or  for  a  receiver 

or  otherwise  for  a  stay  of  proceedings  on  ench  terms  as  he 

thinks  proper.     It  is  to  be  presumed  that  some  order  under 

that  section  was  made,  though  it  was  not  produced  at  the  trial, 

and  could  not  be  found.     The  Warden's  clerk  had  been 

removed  to  another  district,  and  in  the  change  of  officers 

there  was  some  confusion  among  the  papers.    A  receipt 

for  £150  by  the  Warden's  clerk  was,  however,  produced, 

and  the  Plaintiff  contended  that  that  receipt  must  have 

been  given  upon  the  order  of  the  Warden.    We  think  that, 

80  far  as  the  non-production  of  the  order  is  concerned,  the 

receipt  must  be  regarded  as  sufficient.    We  think,  however, 

that  the  action  cannot  be  sustained.     The  present  Plaintiff 

was  one  of  several  Defendants,  but  if  he  wished  to  do  so, 

he  might,  under  the  219th  section,  have  obtained  an  order 

which  practically  would  have  made  the  appeal  one  by 

himself  alone.      The  present  Plaintiff  might  have  been 

restrained   in    such  a  way  that  the  appeal  would  have 

been  by  himself,    and    not    by  himself  and    the    other 

Defendants.      He  alone   would   have   conducted  it,  and 

then  no  dispute  could  have  occurred  about  the  payment  of 

this  sum  of  money.    The  Plaintiff  urges  this  was  a  matter  of 

contract,  and  we  agree  with  him ;  but  the  question  is,  what 

was  the  nature  of  the  contract,  in  what  event  was  this 

money  to  be  due  to  him  P    He  contends  that  the  event  was 

that  the  Plaintiffs  before  the  Warden  should  succeed,  not 

merely  in  the  appeal,  but  against  all  the  Defendants,  and 

SB  they  did  not  succeed  against  him  (Morganti)  they  did 

not  succeed  so  as  to  entitle  them  to  the  £150.     We  think 

that  to  hold  that  view  would  be  to  give  Morganti  all  the 

advantages  which  he  might  have  obtained  from  an  order  by 

the  Warden,  which  it  is  possible  may  have  existed,  but  of 

which  we  have  no  proof.      Judging  by  the  receipt  we  must 

presume  that  the  order  of  the  Warden  was  in  the  common 

and  ordinary,  not  in  the  pecidiar,  form  to  which  1  have 

ftlluded.     It  is  suggested  that,  as  it  was  Morganti  who 
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paid  tbe  money,  we  are  to  presume  tliat  the  appeal  was  by 
him,  and  by  him  alone.  We  think  not.  The  fair  inference 
from  the  receipt  is,  that  he  and  the  other  Defendants 
went  together  to  take  common  luck,  so  to  speak,  in  the 
appeal ;  and  if  the  then  Plaintiffs  succeeded  against  snj 
one  of  the  Defendants  they  were  entitled  to  the  monej. 
Looking  at  the  justice  of  the  matter,  the  present  Plaintiff 
stood  between  the  then  Plaintiffs  and  the  levy.  They  were 
in  possession  of  the  mining  claim,  which  might  or  might  not 
have  been  sufficient  to  satisfy  the  amount,  but  which  they 
might  have  sold.  They  gave  up  possession  of  the  mine, 
and  what  became  of  it  afterwards  we  do  not  know.  We 
entertain  no  doubt  that  no  special  order  was  made ;  that  it 
was  an  order  in  the  common  form ;  and  therefore,  if  the 
Plaintiffs  succeeded  against  any-one  Defendant,  they  were 
entitled  to  be  placed  in  the  same  position  as  if  the  levy 
had  gone  on.  It  was  a  levy,  not  against  all,  but  against 
all  or  any  of  them.  The  rule  to  enter  a  verdict  for  Plain- 
tiff wiU  be  discharged. 


Bule  diteharged. 


EEGINA  V.  EOGEES. 

July  8, 10. 

A  decree  made  JttULE  nisi  for  a  mandamus  to  compel  the  Judge  of  the 

by  the  Judge  ^  ^ 

of  the  Court  of  Court  of  Mines  at  Ballarat  to  proceed  with  the  hearing  of 

B^S^f  WHS    *  ^"^®'  'Pnace  of  Wales  Company  v.  Working  Mmen' 

varied  on  Company. 

appeal  by  the 

Chief  Judge  of  Courts  of  Mines.    Subsequently  the  decree  was  quashed  by  eeriiorwh 

but  not  the  order  varying  it.    The  Judge  of  the  Court  of  Mines  declined  to  proceed 

further  with  the  case,  on  the  ground  that  the  order  of  the  Chief  Judge  was  final,  sad 

had  not  been  quashed. 

Held,  that  the  decree  having  been  quashed,  the  order  varying  it  fell  with  it,  and 
mandamus  gpranted  to  the  Judge  of  the  Court  of  Mines  to  hear  the  cause. 

The  Court  is  bound  to  grant  a  mandamus,  when  satisfied  that  there  will  be  a  fkOnre 
of  justice  unless  it  is  granted. 
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The  suit  in  the  Court  of  Mines  at  Ballarat  was  instituted  ^^^* 
to  restrain  an  encroachment  by  the  Working  Miners*  Com- 
panj  on  the  Prince  of  Wales  Company's  claim,  and  for  an 
aceoant  of  gold  previously  removed.  The  Judge,  on  the 
27th  July,  1868,  made  a  decree  in  Plaintiffs'  favour,  and 
directed  accounts  to  be  taken.  On  appeal  to  the  Chief 
Judge  of  the  Court  of  Mines  this  decree  was  affirmed, 
with  some  slight  alterations.  The  accounts  were  sub- 
sequently taken,  and  Defendants  were  directed  by  the 
District  Judge  to  pay  Plaintiffs  £6,842  14«.  Defendants 
aflerwards  applied  for  and  obtained  a  writ  of  certiorari^ 
by  which  the  proceedings  in  the  Court  of  Mines  were 
removed  into  the  Supreme  Court,  and  the  decree  of  the 
27th  July,  1868,  was  quashed;  the  other  papers  being 
at  the  same  time  returned  to  the  Judge  of  the  Court  of 
Mines  at  Ballarat.  When  the  suit  again  came  before  him 
be  refused  to  proceed  with  it,  on  the  ground  that  the 
decision  of  the  Chief  Judge  which,  by  sec.  173  of  the 
"Mining  Statute"  was  made  final,  had  not  been  quashed  ; 
aad  that  until  that  decision  was  quashed  or  set  aside,  he 
had  no  jurisdiction  in  the  matter. 

/.  W.  Stephen,  Fellows,  «xidWebh  shewed  cause. — No 
precedent  can  be  shewn  for  an  application  like  the 
present.  There  has  been  no  procedendo  issued  in  this  ease : 
Be^.  V.  Neville  (h).  Beg,  v,  Kenworthy  (c),  and  the  answer 
to  the  mandamus  may  be  that  the  case  has  been  heard,  and 
that  the  decision  of  the  Chief  Judge  is  conclusive. 

Billing,  Bunny,  and  Hohroyd  for  the  rule. — The  decree 
of  the  Chief  Judge  fell  with  the  original  decree,  which 
kas  been  quashed ;  all  the  proceedings  prior  to  that 
decree  would  stand,  but  those  since  it,  including  the 
decree  of  the  Chief  Judge,  are  dependent  on  that  decree 
which  has  been  pronounced  bad,  and  fall  with  it.  The 
present  suit  was  a  good  one  up  to  the  point  at  which  the 

(h)    2B.&Ad.,  299.  (e)    1  B.  ft  C,  711. 
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1869.  decree  of  the  Judge  of  the  Court  of  Mines  wm 
quashed,  and  the  Judge  ought  now  to  proceed  as  if  that 
decree  had  never  been  made.  The  Plaintifis  can  do 
nothing  till  this  suit  is  settled  in  some  manner,  for  it 
can  be  pleaded  to  any  new  suit  instituted  by  them  against 
the  Defendants. 

Our.  adv.  vuU. 

StilWell,  C.  J. — A  rule  nisi  was  obtained  in  this  case  for 
a  mandamus  to  compel  the  Judge  of  the  Court  of  Mines  to 
proceed  with  the  hearing  of  a  cause  then  pending  before 
him.  On  the  27th  July,  1868,  a  decree  was  pronounced 
by  him  in  fayour  of  the  present  applicants,  and  on  the  7th 
December  following  a  rule  was  made  absolute  by  this  Court 
for  a  writ  of  certiorari  to  quash  that  decree,  on  the  ground 
that  it  was  made  in  contravention  of  the  provisions  of  the 
"  Mining  Statute,''*  On  the  cause  being  again  set  down  bj 
the  present  applicants  to  be  re-heard,  objection  was  tak^ 
that  the  Court  had  not  jurisdiction  to  hear  it — that  it  had 
been  heard  already — ^and  that  objection  was  entertained. 
In  consequence,  the  present  rule  was  applied  for  and 
obtained.  The  applicants  contend,  that  unless  this  rule 
is  made  absolute,  they  are  practically  without  remedy; 
a  decree  was  pronounced  in  their  favour;  their  rights 
were  recognised,  and  the  Defendants  could  not  dispute 
them ;  but  unless  this  suit  was  allowed  to  proceed, 
they  could  do  nothing,  that  they  could  not  proceed  is 
novo,  for  there  was  this  suit  as  a  Zm  pendens  which  it  was 
impossible  to  get  over.  It  was  nominally  a  plea  in  abate- 
ment, but,  inasmuch  as  the  lis  could  not  be  advanced 
further,  it  would  practically  be  a  plea  in  bar,  and  that  thej 
would  therefore  be  without  any  redress  whatever;  with- 
out this  writ  their  rights  could  not  be  enforced ;  it  is  a 
prerogative  writ  in  advancement  of  justice,  and  although 
they  could  not  find  a  precedent  for  its  issue,  under  circum- 
stances  similar  to  the  present,  there  would  otherwise  be  a 
failure  of  justice  which  ought  not  to  be  allowed. 
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The  Defendants  did  not  offer  to  us  any  suggestion  of  any  1S69. 
other  mode  by  which  the  applicants  could  obtain  redress,  Bsqina 
but  relied  on  the  fact  that  there  was  no  precedent  what-  _.  *• 
erer.  This  is  no  doubt  an  extraordinary  case,  but  it 
anses  from  the  peculiar  circumstances  of  this  country, 
consequent  upon  the  discovery  of  gold,  the  mode  in 
which  the  working  is  conducted,  and  the  intricate  nature  of 
the  contests  arising  between  persons  who  are  carrying  on 
apparently  a  very  simple  operation,  but  who  yet,  in  reality, 
are  embarked  in  partnership  transactions,  which  require 
the  intervention  of  courts  of  equity  to  arrange  between 
them  in  the  event  of  disputes.  The  Defendants  also  sug- 
gested, in  opposition  to  the  rule,  that  certain  proceedings 
had  taken  place  between  the  decree  pronounced  and  the 
quashing  of  that  decree,  and  that  until  those  proceedings 
had  been  completely  removed  the  Court  could  not  go 
further.  We  think  the  proper  answer  to  that  objec- 
tion is,  that  what  took  place  between  the  pronouncing  of 
the  decree  and  the  quashing  of  it,  was  all  dependent  upon 
the  decree,  and  must  go  when  the  decree  itself  is  quashed. 
The  decree  is  the  foundation  of  the  subsequent  proceedings, 
and  the  foundation  being  removed,  the  superstructure 
necessarily  falls  witl;  it.  We  think  the  reasons  assign- 
ed by  the  applicants,  although  no  precedent  has  been 
shewn,  are  sufficient  to  justify  us  on  general  principles  in 
making  the  rule  absolute.  This  Court  is  bound  to  grant 
this  prerogative  writ  when  we  are  satisfied  that  there  will 
be  a  failure  of  justice  unless  it  is  granted.  We  think  the 
rule  for  a  mandamus  should  go. 

Bute  absolute  for  mandamus. 


L    Q 
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J7.  and  others, 
iu  1863,  ob- 
tained a  judg- 
ment in  the 
County  Court 
at  Melbourne 
against  £., 
but  issued  no 
execution.    In 
May,  1869, 
they  obtained 
from  the  clerk 
of  the  court  a 
certificate 
that  the  judg- 
ment was  still 
in  existence 
unsatisfied, 
and  that 
£31  14«.  was 
still  due  on  it. 
On  this  certifi- 
cate, they 
signed  judg- 
ment in  the 
Supreme 
Court,  and 
issued  execu- 
tion.    E, 
obtained  a  rule 
win  to  set 
aside  the 
execution  as  a 
practical 
evasion  of 
clause  40  of 
the  rules  of 
the  County 
Court,  against 
issuing  execu- 
tions on  stale 
judgments, 
without  order 
first  made  on 
summons  to 
shew  cause. 

Beldy  that 
so  long  as  the 
certificate 
stood,  the 
judgment 
was  right,  and 


HANCOCK  AiTD  Anothee  v.  EMMETT. 
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lULE  nUi  to  set  aside  a  judgment  and  execution  and 
subsequent  proceedings  in  this  cause,  on  the  ground  that 
the  execution  was  issued  after  the  expiration  of  one  year 
from  the  day  on  which  judgment  was  signed  bj  Plaintiffi 
against  Defendant. 

On  2drd  March,  1868,  Plaintiffs  obtained  a  judgment 
in  the  County  Court,  Melbourne,  against  J^.  N,  JSmmeU, 
the  Defendant,  but  no  execution  was  then  issued.  On  23Td 
May,  1869,  the  Clerk  of  the  Court  granted  to  the  Plaintii& 
the  following  certificate : — "  This  is  to  certify  that  at  the 
County  Court  at  Melbourne,  on  23rd  March,  1863,  Joseph 
Oihhs  Duffett  and  Theodore  Hancock  obtained  a  judgment 
against  Edward  N.  Emmetty  for  the  sum  of  £31  14«.,  and 
that  the  whole  of  the  said  sum  is  still  due  upon  the  said 
judgment.  And  I  do  further  certify  that  the  sum  of  lOt. 
has  been  paid  into  the  said  County  Court  for  this  my  certi- 
ficate." Acting  under  this  certificate.  Plaintiffs,  on  23rd  May, 
1869,  signed  judgment  against  Defendant  in  the  Supreme 
Court,  and  issued  execution  against  him  under  28  TlCy  No. 
261,  sec.  262.  Defendant  sought  to  set  aside  the  execution 
on  the  ground  that  before  it  was  taken  out  the  leave  of  the 
Judge  of  the  County  Court  should  have  been  obtained  on  a 
summons  to  shew  cause  as  required  by  clause  40  of  the 
rules  of  that  Court.  That  regulation  provided  that  "  no 
execution  shall  be  issued  after  the  expiration  of  one  year 
from  the  day  of  trial,  or  tbe  time,  if  any,  limited  for  pay- 
ment of  the  sum  recovered,  except  on  a  summons  to  shew 
cause."  It  was  urged  on  behalf  of  Defendant  that  unless 
effect  was  given  to  this  rule  suits  might  be  revived  by 
executions  issued  after  the  lapse  of  fifty  years,  and  power 

mle  niti  discharged. 


CASES  AT  LAW. 

wonld  thus  be  conferred  on  tlie  County  Court  which  the 
Supreme  Court  could  not  exercise.  Por  the  Plaintiffs,  on 
the  other  hand,  it  was  submitted  thai;  the  rule  applied 
wholly  to  the  practice  in  the  County  Court,  and  not  to 
jadgmeats  removed  to  the  Supreme  Court. 
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V. 


Wrison  for  Plaintiffs. 


Dahwn  for  Defendant. 


Our.  adv.  vuU. 


Stawell,  C.  J.  —  Bule  nisi  to  set  aside  a  judg- 
ment in  this  Court,  execution  upon  it,  and  all  subsequent 
proceedings.  There  was  a  judgment  of  old  date  in  the 
Comity  Court,  signed  more  than  six  years  ago,  and  accord- 
ing to  the  affidavit  no  steps  had  been  taken  to  revive  it  in 
the  manner  prescribed  by  the  rules  of  that  Court.  It  is 
urged  that  irreparable  injury  will  arise  if  such  a  judgment 
i«  allowed  to  be  transferred  from  the  County  Court  to  this 
Court,  without  the  requirements  of  those  rules  being  com- 
plied with.  The  62nd  section  of  the  Act  directs  that 
execution  may  issue  in  the  Supreme  Court  upon  any  judg- 
ment in  the  County  Court,  on  the  clerk  granting  a  certifi- 
cate  in  the  form  in  the  8th  schedule.  That  certificate  is 
that  a  judgment  has  been  obtained  in  the  Court, 
is  still  in  existence,  is  for  a  certain  amount,  and  that  the 
amomit  is  unpaid  and  still  due.  If  we  required  any  more 
we  should  add  terms  beyond  those  which  the  Legislature 
prescribed.  If  the  Defendant  is  aggrieved  he  may  apply 
to  the  County  Court  to  correct  the  judgment,  and  if  an 
incorrect  certificate  has  been  issued,  it  will  necessarily  go, 
and  the  judgment  signed  upon  that  certificate  will  go  with 
it;  or  if  there  is  any  inaccuracy  it  may  be  set  right.  But 
we  are  not  at  liberty  to  import  into  the  certificate,  matter 
which  the  Legislature  did  not  prescribe,  simply  because  it 
is  suggested  or  hardship  may  arise.  The  rule  will  be  dis- 
charged. 


Jul^  10. 
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Though  the 
execution  of  a 
writ  of  ca.  »a. 
is  now  by  law 
prohibited, 
except  under 
certain 

circumstances; 
the  issue  of 
such  a  writ  is 
not  prohibited. 

Judgment 
wns  signed 
against  a 
defendant 
after  he 
became  insol- 
vent.   Within 
a  week  after 
the  official- 
assignee  heard 
that  judgment 
was  signed, 
he  applied  to 
have  it  set 
aside. 

Held,  that 
the  application 
was  made 
within  a 
reasonable 
time,  and 
judgment  set 
aside. 


PEOUDFOOT  V.  McKENZIB. 


R 


,TJLE  nm  to  set  aside  an  order  made  by  WiUkmij  J. 
in  chambers.  The  action  was  one  of  debt ;  the 
Defendant  was  arrested  on  a  ca,  re.,  and  held  to  bail  He 
gave  bail  to  the  sheriff,  and  also  put  in  recognisances.  The 
case  was  referred  to  arbitration,  and  an  award  made  in 
favour  of  the  Plaintiff.  A  verdict  was  ent-ered  in  the  action, 
but  the  Defendant,  on  the  21st  August,  sequestrated  hii 
estate.  On  the  3 1  st  August,  j  udgment  was  signed,  and  a  writ 
of  ea.  sa.  issued.  The  official  assignee  then  applied  to  Mr. 
Justice  Williams  to  set  aside  the  judgment  and  execution, 
but  his  Honour  set  aside  the  writ  of  ca,  «a.,  and  allowed  the 
judgment  to  stand,  in  order  to  fix  the  Defendant's  suretiefl. 
The  case  now  came  before  the  Court  upon  two  ru^es  wn, 
one  obtained  bj  the  Plaintiff  to  rescind  that  part  of  the 
order  setting  aside  the  execution ;  and  the  other  by  the 
official-assignee  to  rescind  that  part  of  the  order  refusing  to 
set  aside  the  judgment.  It  appeared  b  j  affidavit  that  the  fint 
application  had  been  made  within  a  week  after  the  officiai- 
assignee  became  aware  of  judgment  having  been  issued. 

Fellowi  for   Plaintiff. 

Willi(i7n9  for  the   Assignee. 


The  authorities  cited  were  7  FTc.,  No.  19,  sees.  26, 27, 
28,  29:  10  Vic.,  No.  7,  sees.  1  and  3 ;  the  Oomnm  Ltw 
Procedure  Act,  sees.  280,  292,  296,  336 ;  ^  Macandrew  ff. 
Ibhotson  (d),  Frith  v.  Wollaston  {e),  Alcock  v.  SutUffe  (/), 
Hunt  V.  Cox  (y).  Arch,  837,  The  Imperial  Act,  1  and  2  Vie^ 
cap.  ex.,  sees.  90  and  91;  The  Colonial  Intolveney  Staiwk, 
sec.  37 ;  Spencer  v,  DemeU  (A),  Phillips  v,  Weltby  (J),  Bet- 


id)   Sup.  Ct.,Vic.,7th  Dec,  1860. 

(tf)    7  Ex.,  194. 

(/)   1  8.  &  C,  B.  C,  Rep.,  318. 


(ff)    8  Bur.,  896. 
(A)    L.  R.,  1  Ex.,  128. 
(j)    1  Dowl.,  P.  C,  9. 
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tomley  v.  Medhurst  and  Penny  (k),  Anon  v.  Bruce  (/), 
Archer  v.  Haile  (m),  Thackeray  v,  Harris  (n),  Ewart  v. 
Jones  ((?),    1  Ohitty's  Practice,  88;   2   Wms,  Saund.,  72. 


1869. 

PJIO0DFOOT 
V, 

MoKsNzix. 


Our.  adv,  vulL 


Stawell,  C.  J. — This  is  a  rule  to  set  aside  a  portion  of 
an  order  made  by  a  Judge  in  chambers.  When  the  rule 
nisi  was  granted,  leave  was  reserved  to  the  Plaintiff  to  move 
to  set  the  other  portion  of  the  order  aside.  The  order 
was  one  setting  aside  a  writ  of  capias  ad  satisfaciendum, 
issued  upon  a  judgment  signed  against  the  Defendant,  but 
refusing  to  set  aside  the  judgment  on  which  the  capias  had 
been  issued.  The  Plaintiff  wished  to  have  the  writ  of 
capias  restored;  and  it  was  desired,  on  the  other  hand,  to 
bave  the  judgment  set  aside,  so  that  piactically  there  were 
two  rules.  Taking  the  former  first,  it  was  urged,  and  we 
think  successfully,  that  the  history  of  legislation,  as  well  as 
the  authorities  on  the  subject,  shows  that  though  the 
execution  of  a  writ  of  capias  ad  satisfaciendum  is  prohibited 
save  under  certain  exceptional  circumstances,  the  issue  of  a 
writ  of  capias  ad  satisfaciendum  is  not  prohibited.  Therefore, 
though  the  execution  might  have  been  stayed  or  set  aside, 
the  actual  issue  of  the  writ  was  not  stopped.  There  is  a 
doubtful  expression  in  one  of  the  former  acts,  but  the  whole 
of  them  are  now  consolidated  under  the  "  Imprisonment  for 
Debt  Act^''  and  it  is  there  provided  that  "  no  person  shall  be 
arrested  under  a  writ  of  capias  ad  satisfaciendum  unless  as 
hereafter  provided."  That  language,  however,  does  not 
prevent  the  issue  of  the  writ;  it  rather  contemplates  its 
issue.  W©  have  been  referred  to  an  Act  much  more 
strongly  worded  than  the  present — the  Irish  Bankruptcy 
Act,  where  the  writ  is  prohibited,  and  yet  it  was  held  that 
the  writ  could  be  issued.      Ewart  v.  Jones,     If  the  case 
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{k)    Mcael.,d98. 
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1869.  rested  there,  therefore,  we  would  allow  the  writ  of  eapiai 

PB0UD700T     (id  satisfaciendum  to  be  restored ;  but,  inasmuch  as  it  resti 
McK^Nznc      ^P^^  *^®  judgment,  we  must  consider  whether  the  latter 
can  be  allowed  to  stand.     The  judgment  was  signed  against 
the  Defendant  after  he  became  insolvent,  and  it  is  almost 
conceded  that  such  a  judgment  might  haye  been  set  asida 
But  it  is  said  that  the  present  applicant,   the  oflSdal- 
assignee  of  the  Defendant,  has  been  guiltj  of  laches;  that 
the  official-assignee  can  be  in  no  better  position  than  the 
Defendant  himself  would  have  been  in,  and  that  he  did  not 
make  this  application  within  proper  time.     Although  the 
books  take  it  for  granted  that  an  application  of  this  kind 
should  be  made  within  four  days  of  the  date  of  the  judg- 
ment, yet,  from  the  decisions,  it  appears  it  may  be  made 
within  a  reasonable  time.     It  is  impossible  to  lay  down  a 
general  rule  on  the  subject,  we  must  deal  with  the  particular 
circumstances  of  each  case  as  it  arises.     The  present  appli- 
cation was  made  within  a  week  after  the  assignee  heard 
that  judgment  was  signed,  and  we  cannot  say  that  that  was 
an  unreasonable  time.      The  judgment  was   signed  at  a 
time  when,  by  the  "  Insolvent  Act^^  all  proceedings  were 
suspended ;  it  was  signed  after  the  insolyency,  and  there- 
fore improperly  signed,  and  might  be  set  aside  on  applica- 
tion.    The  course  pursued  in  this  instance  only  practicallj 
follows  out  the  suggestion  of  Martin  B.  in   the  case  of 
JBHth  V,  Wbllaston.     There  a  judgment  was  signed  before 
insolyency,  but  the  executiou  was  issued  after  insolvency, 
and  Martin  B.  suggests  that  the  proper  course  to  be 
pursued  would  be  to  apply  to  stay  proceedings.     It  is  im- 
possible to  stay  proceedings  here,  for  the  state  of  things  is 
different.     But  the  course  pursued  is  analogous  to  a  stay 
of  proceedings.     The  rule  will,  therefore,  be  absolute  to 
rescind  that  part  of  the  order  refusing  to  set  aside  the 
judgment.     The  judgment  will  go,  and  of  course  the  ot^piat 
falls  with  it.    It  is  unnecessary  to  refer  to  the  summons  from 
chambers,  as  the  decision  on  the  other  point  goyems  it  in  the 
present  state  of  the  proceedings.     No  costs  to  either  aide. 
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EEaiNA  V.  LEVINGEB.  J^^!^24^6. 

July  15. 

OPECIAL  case  reserred  by  Williams^  J.,  on  the  trial  of  L.  was  super- 
Hu^o  Levinger,  at  the  Criminal  Sessionfs,  for  the  murder  of  ^nveyiiur*  ^ 
a  native  of  the  Island  of  Palmar,  iia  the  South  Seas,  in  natives  of 
October,  18G8.     T)ie  case  was  allowed  to  go  to  the  jury  as  paimar  and 

one  either  of  murder  or  manslaughter.     Prisoner  was  con-  ?*^**®'  islands 

m  the  South 
victed  of  manslaughter,  but  the  point  reserved  was  whether  Seas,  to  be 

there  was  evidence  on  the  Judge's  notes  to  go  to  the  jury  e™yloyed  as 
to  sustain  the  charge  of  manslaughter.  the  Fijis.    A 

quarrel  arose 
on  board,  be- 

G.  P.  Smith,  A.  G.,  Bunne,  and  Adamson,  for  the  Crown,  tween  the 

Tanna  and 
Palmar 

Irelandy  Q.C.,  and  Felloios  for  the  prisoner.  natives,  and  a 

^^  ^  senoas  dis- 

turbance 

The  facts  appear  iully  in  the  respective  judgments  of  p^^^atitw 
their  Honors  the  Judges.     The  authorities  cited  were : —  shooting  with 
For  the  i^ribonex—Beg,  v.  Lopez  (p),  Beg,  v.  Taylor  (y),  ar^J^s^at  the 
Bo9e,    Or.    LaWy   173;    Woolrych,  Or.  Law,  82.      Eor  the  Tanna  natives. 
Crown — Beg,  v,  Edmeada  (r),  Beg.  v.  Turner  («),  Beg.  v.  Muskets  were 

WhUehom  (0,  The  Ooalheaver't  Case  (v).  given  to  the 

'  ^  crew  m  the 

Ow.  adv.  vult.   presence  of  X., 

who  said  to 
Louis,  one  of 
the  crew,  in  the  presence  of  the  cook,  "Shoot  if  yon  can  get  a  good  shot  at  them,"  or 
**'  Fire  down  on  them,  and  take  good  aim/'  About  twenty  minutes  afterwards,  and  when 
the  disturbance  had  to  a  great  extent  ceased,  the  cook  held  a  light  into  the  hold  in  which 
the  Palmar  natives  then  were,  and  three  of  the  crew  who  had  previously  received  muskets, 
neither  of  them  being  Louis,  guided  by  the  light,  shot  the  Palmar  natives  dead.  There 
vu  no  evidence  that  the  cook  ever  commnnicated  to  either  of  these  three,  the  order  L. 
had  previously  given  to  Louis.  L.  was  tried  for  murder,  and  found  guilty  of  man- 
slaughter.    On  special  case  reserved. 

Meld,  per  Stawell,  C.  J.,  and  Barry,  J.,  that  it  was  for  the  jury  to  decide  on  the 
nature  of  the  orders  given ;  and  to  consider  whether,  during  the  interval  between  their 
delivery  and  the  discharge  of  the  last  shot,  circumstances  had  so  changed,  or  so  long  a 
time  elapsed,  as  to  justify  the  conclusion  that  those  orders  had  been  virtually,  though 
not  expressly,  withdrawn;  and  that  their  verdict  ought  not  to  be  disturbed. 

Per  WiUiams,  J„  dissentiente,  there  was  no  evidence  to  go  to  the  jury,  and  the 
prisoner  should  he  discharged. 

(p)   1  Dea.  k  B.,  526.  (s)    4  F.  ft  F.,  339. 

(g)   76.,  288.  h)     3C.  &.  P.,  894. 

(r)    8  C.  &  P.,  890.  (t?)    1  Leach  Cr.  Law,  64. 
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Williams,  J.,  now  read  his  judgment  (differing  from 
tbat  of  the  other  members  of  the  Court),  as  followa:— 

On  the  11th  August,  1868,  the  British  ehip  called  iIh 
"  Young  AustraliKn,"  schooner,  of  about  130  tons  roister, 
sailing  nnder  the  English  flag,  left  Sydney  for  Fiji,  Tith  ■ 
small  miscellwieous  cai^o;  the  prisoner  Levinger  being  the 
supercai^o.  The  crew  consisted  of  about  ten,  of  which  fimr 
were  Botumah  men,  and  one  a  native  of  Erroiniiiga  In 
about  fourteen  days  Levuka  was  reached,  and  cargo  Mid 
passengers  landed.  Sailing  by  Tariona,  where  yams  vA 
ballast  were  taken  in,  the  ship  anchored  at  Rotunuh,  ind 
the  four  Botumah  men  on  board  went  on  shore  and  lii  or 
seven  natives  of  Botumah  shipped  in  their  stead  The  iliip 
then  sailed  to  Tanna,  one  of  the  New  Hebrides,  and  took 
in  thirty  men  desirous  of  hiring  with  the  planters  in  tbe 
Fijis.  At  Erromanga  ten  or  eleven  natives  were  shipped, 
and  from  thence  the  vessel  proceeded  to  other  islaudB  for 
the  same  purpose,  and  about  the  middle  of  October  anchored 
off  Palmar,  about  a  mile  &om  the  shore.  The  "Toimg 
Australian  "  stopped  at  Palmar  about  seveo  or  eight  J»js, 
having  on  board  some  seventy  natives.  At  the  vsrioui 
iRlands  it  was  customary  for  two  boats  to  leave  the  ship  in 
search  of  natives,  the  crew  being  armed  with  muskets,  bnt 
no  evidence  was  adduced  as  to  any  threat  being  ueed  or 
violence  had  against  the  natives  on  any  occasion ;  in  fact, 
it  invariably  shows  a  perfect  willingness  on  their  part  to 
embark,  and  freedom  on  board  after  embarkation.  N'o 
doubt  the  ship  was  employed  in  procuring  labour  from  Iht 
Hebrides  to  market  with  at  the  Fijis,  but  it  would  Ken 
after  an  apprenticeship  of  three  years  they  returned  to 
their  own  country  with  the  proceeds  of  their  labour;  «nd 
that  the  English  consul  at  I^evuka  supervised  their  igr^ 
ments  with  the  planters.  No  force  was  used,  and  tbe 
traffic  appeared  to  be  openly  carried  on — certainly,  I  mb 
find  no  fact  which  would  justify  the  condnsion  that  the 
"  Young  Australian  "  was  engaged  in  a  kidnapping  eipe- 


CASES  AT  LAW. 


149 


dition.  The  ship  cleared  out  in  the  custotnaiy  way  from 
Sydney.  The  English  consul  at  Levuka  inspected  the 
natives  on  their  arrival,  and  made  the  bargain  on  their 
behalf  with  their  employers.  During  the  voyage  the  natives 
were  permitted  perfect  liberty  on  board  the  ship,  and  never 
appeared  restive  or  unhappy — never  attempted  to  escape 
or  commit  any  act  of  violence  whatever ;  so  I  cannot  dis- 
cover aught  upon  my  notes  to  justify  the  conclusion  that 
those  on  board  were  engaged  in  a  common  illegal  purpose 
— the  kidnapping  of  the  natives. 


1869. 
Beoina 
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The  ship  arrived  at  Palmar  about  ten  a.m.,  and  imme- 
diately two  boats  left  the  ship  armed  as  usual — Rangi,  the 
Erromanga  man,  in  command  of  one,  and  Bohy  the  second 
mate,  in  command  of  the  other.  The  boats  returned  about 
two,  with  two  natives  in  the  big  and  one  native  in  the  small 
boat — one  aged  45,  another  25,  and  the  other  about  22. 
"When  the  boats  arrived  Levinger  was  on  deck,  and  as  they 
came  up  a  side-ladder  one  of  the  boatmen  helped  them  up, 
motioning  to  the  Palmar  men  to  give  their  hands  to  those 
on  deck,  and  so  they  leaped  upon  the  poop  ;  no  menace  or 
violence  was  used.  The  three  Palmar  men  sat  on  the 
poop  for  an  hour  and  a  half,  and  had  some  calico  given 
them  to  tie  round  their  loins.  At  this  time  Levinger  was 
frequently  on  the  poop,  and  no  doubt  the  calico  was  sup- 
plied by  his  command.  Many  Tanna  men  were  on  the 
poop  likewise,  and  as  the  two  boats  shoved  off  again  for 
shore  the  Tanna  men  showed  the  Palmar  men  where  they 
were  to  go  down,  and  the  three  went  down  the  main  hatch 
accordingly,  descending  by  means  of  a  piece  of  wood  with 
notches  in  it,  which  served  as  rude  steps.  Up  to  this  time, 
about  three  or  four  o'clock,  nothing  had  occurred  to  disturb 
the  harmony  of  the  ship,  but,  unfortunately,  in  the  main 
hold  there  were  ten  or  fifteen  Tanna  men,  and  when  the 
Palmar  men  descended  a  quarrel  ensued,  the  Tanna  men 
throwing  cocoanuts  and  billets  of  wood  at  the  Palmar 
men.      Very  soon  the  Tanna  men  came  flying  up  from  the 
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hold,  with  sticks  and  stones  after  them,  ciying  out,  ^  Fight! 
fight!*'  After  the  Tanna  men  had  reached  the  deck,  the 
Palmar  men  were  about  to  follow,  when  the  prisoner 
pushed  them  back,  and  the  hatches  were  put  on.  These 
were,  however,  quickl j  forced  off  by  the  Palmar  men  heloir, 
who,  haying  found  a  number  of  bows  and  arrows,  which  the 
Tanna  men  had  brought  on  board  at  Tanna  for  barter  in 
the  Fijis,  commenced  shooting  and  sent  the  arrows  flying 
out  of  the  hold  in  all  directions.  At  this  time  Levin^ 
was  on  the  port  side  of  the  gallej,  about  fifteen  feet  from 
the  main  hatch,  and  the  two  boats  had  just  returned  to  the 
ship.  Levinger  was  heard  to  say,  as  the  crew  came  on  board 
from  the  boats,  and  as  Antonio  was  preparing  a  rope,  "  It 
is  of  no  use  getting  a  rope  to  make  them  fast  now ;  thejr 
have  bows  and  arrows."  At  this  time  Bob  had  two 
muskets  in  his  hand,  Bangi  had  one,  LouU  one,  Anionio 
one,  and  Erromanga  Tom  one.  The  muskets  were  given  to 
the  men  before  the  mast  just  where  Lemnger  w&a  standing. 
The  captain  was  on  the  poop.  Louis  went  down  the  fore- 
castle ;  he  came  up,  spoke  to  prisoner,  got  another  musket^ 
and  went  down  the  forecastle  again.  Prisoner  said  **  Shoot 
if  you  can  get  a  good  shot  at  them."  This  is  according  to 
the  boy  Johtuon't  evidence.  According  to  the  cook's 
evidence,  Louis  went  down  into  the  forecastle.  Prisoner 
said  he  was  to  fire  down  at  them,  and  take  good  aim.  Botii 
witnesses  are  speaking  of  the  same  time,  namely,  when 
Louis  went  down  into  the  forecastle.  In  fact,  all  through 
the  evidence,  discrepancies  arise.  Those  in  a  state  of  terror 
cannot  afterwards  speak  to  facts  and  conversations  so 
clearly  as  one  might  wish ;  but  I  have  no  doubt  that  the 
prisoner  did  not  speak  twice,  but  only  once,  sb  Louis  was 
descending  to  the  forecastle.  Now  this  order  to  Lfmis,  the 
cook  heard,  and  also  the  boy  Johnson.  At  this  time  the 
ship  was  all  commotion ;  arrows  were  flying  about — some 
of  the  crew  were  wounded — the  captain  had  in  vain  hoisted 
a  green  bush,  the  emblem  of  peace — the  Palmar  men  only 
shot  at  it.     The  Palmar  men  no  doubt  thought,  savages  as 
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thej  were,  tliAt  their  lires  were  wuglit  bj  the  Tumft  men, 
and  tbe^  determined  to  sell  their  own  u  dearly  as  tbej 
might.  The  terror  of  the  crew  is  eTinced  by  wbat  Lottit 
and  Antonio  afterwards  cried  out  when  they  went  down 
into  the  hold—"  No  uae  being  frightened  now,  they  are 
dead."  It  is  at  this  juncture  that  the  prisoner  tells  LouU 
to  shoot,  if  he  can  get  a  good  aim.  Had  Louii'i  shot  taken 
effect  the  case  might  then  bave  been  left  to  tbe  jury,  either 
a«  manelangbter  or  justifiable  homicide,  but  certainly  not 
as  murder. 

Did  tbe  circumstances  juetily  tbe  taking  away  of  life,  or 
was  greater  riolence  used  than  necessary  under  the  circum- 
stsAces?  The  men  were  under  fire;  aa  the  chief  mate 
eipreaeed  himself,  "  We  were  under  fire  equally  as  bad  as 
musket  fire."  One  of  the  men  was  shot  in  tbe  breast, 
another  in  the  eye.  Tbe  confusion  was  great  on  board, 
and  it  may  be  at  tbis  precise  moment  the  crew  were  per- 
fectly JQBtified  in  defending  themselves,  and  in  preventing 
peibaps  greater  bloodshed,  by  putting  a  stop  to  the  figbt 
before  tbe  uigbt  came  on.  It  does  not  appear,  however, 
that  Loui*  did  shoot  then,  perhaps  for  the  reason  be  could 
not  get  a  good  aim,  and  shortly  afterwards  the  commotion 
began  to  subside.  The  arrows  fiew  at  greater  intervals, 
snd  eventually  ceased  altogether.  Twenty  minutes  after 
Leeinger  had  spoken  to  Lovit,  and  when  tbe  ship  was  com- 
paratively quiet — when  in  fiict  tbe  whole  aspect  of  the  ship 
had  changed  fifom  war  to  peace— when  Ltvtngar  waM  away 
on  the  poop  in  no  way  countenancing  tbe  firing,  Sangi, 
Erromanga  Tom,  and  Antonio  fired  most  wantonly  and 
deliberately  at  tbe  Palmar  men,  who  were  hiding  them- 
selves behind  the  yams  in  the  forehold.  The  three  shots 
took  effect,  and  the  three  Palmar  men  were  shot  dead. 
Now,  there  is  not  a  particle  of  evidence  aa  to  Bangt,  Erro- 
•Mfljs  3biit,  or  Antonio  being  present,  or  vritbin  bearing,  or 
within  sight,  when  Lminger  told  Loitit  to  shoot  if  he  could 
get  a  good  aim.      As  the  three  sailors  fired  at  the  three 
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Palmar  men  down  the  forehold,  the  cook,  Henry  Meatky 
held  a  light,  bo  as  to  enable  them  to  ascertain  the  where- 
abouts of  the  men,  in  order  that  they  might  fire 
with  effect.  It  does  not  appear  the  cook  ever  communi- 
cated to  jRanffi,  Ibm,  or  Antonio,  the  order  Levinger  gare 
to  Louis — no  evidence  that  the  cook  ever  spoke  to  them  at 
all.  But  because  the  cook,  twenty  minutes  before,  heard 
tbe  order  given  to  Louis  by  the  prisoner,  under  different 
circumstances,  is  he  to  be  considered  as  acting  upon  what 
he  then  heard,  and  making  Levinger  responsible  for  his 
acts  ?  In  fine,  the  cook,  it  is  said,  was  aiding  and  abetting 
Tom,  Antonio,  and  Rangi  in  the  murder,  while  Levinger 
was  aiding  and  abetting  the  cook ;  or  the  argument  might 
be  that  Levinger  waa  aiding  and  abetting  the  three  throogh 
the  medium  of  tbe  cook ;  and  yet,  in  fact,  had  Louis  acted 
on  the  instructions  of  Levinger,  and  shot  one  of  the  Palmar 
men,  Levinger  could  only  have  been  found  guilty  of  the 
crime  of  manslaughter,  or  not  guilty,  according  to  the  view 
the  jury  might  entertain ;  but  through  the  medium  of  the 
cook  the  jury  would  have  been  well  warranted  in  finding 
the  prisoner  guilty  of  murder. 


As  to  the  order  to  Louis  being  a  continuing  order, 
Levinger  was  merely  supercargo;  he  had  no  authority ia 
the  ship ;  had  no  power  over  the  sailors ;  could  not  com- 
mand  them  to  do  this,  that,  or  the  other.  His  care  was 
the  cargo  ;  the  captain's  the  ship.  The  order  which  he 
gave  to  Louis  was  a  mere  personal  matter,  making  him 
responsible  for  the  act  of  the  agent  he  puts  in  motion,  but 
cannot  be  treated  as  an  order  in  the  government  of  the 
ship,  which,  if  acted  on  by  others  without  revocation,  could 
make  the  supercargo  responsible.  How,  then,  can  Levinger 
be  said  to  have  been  present  either  actually  or  construc- 
tively at  the  time  the  crime  was  committed  ?  He  was  away 
from  the  scene  as  far  as  the  ship  would  permit,  namely,  on 
the  poop — ^he  was  not  in  authority — had  no  power  over  the 
actors,  and  it  is  difficult  to  ascertain  on  what  principle  the 
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guilty  act  of  the  three  is  to  be  fixed,  and  considered  as  the 
j(«ntact  of  Letnnffer.  While  and  Bicfuirdton'*  Case  (w). 
No  doubt  if  Levinger  can  be  held  to  have  taken  a 
part  in  the  crime  charged,  even  constructiTely,  he 
ma;  be  found  guUty  as  a  principal ;  but  if  the  crime  was 
not  commenced  when  Levinger  left  the  forehold  for  the 
poop,  and  did  not  commence  for  some  time  after,  it  would 
■ppear,  if  guilty  at  all,  he  would  be  guilty  aa  an  acceesary 
before  the  fact — the  crime  being  murder.  He  was  as  much 
absent  as  the  limits  of  the  ahip  would  permit,  and  certainly 
was  not  answerable  for  countenancing  the  death  by  hia 
presence,  and  would  seem  to  be  only  answerable  to  the  law, 
in  having  moved  and  incited  the  crew  to  commit  the  crime 
in  question  some  time  before  the  crime  was  committed.  I 
think  there  was  no  evidence  to  go  to  the  jiuy,  and  that  the 
prisoner  should  be  discharged. 


The  judgment  of  3t&well,  0.  J.,  and  B&bbt,  J.,  was  also 
read  by  William*,  J.,  as  follows  :— 

We  regret,  especially  in  a  case  like  the  present,  that  ^er 
fiill  consideration  of  the  evidence,  we  are  unable  to  arrive  at 
the  same  conclusion  our  colleague  has  done,  before  whom  tbe 
trial  was  had,  and  who  enjoyed  the  advantage  of  hearing 
tiie  testimony  given  by  the  witnesses  themselves.  Tbe 
question  referred  to  the  Court  cannot,  however,  be  very 
materially  affected  by  the  mode  or  manner  of  those  wit- 
nesses. It  is  simply  whether  there  is  any  evidence  on  the 
judge's  notes  to  justify  the  finding  of  the  jury.  The 
prisoner,  charged  with  murder,  was  found  guilty  of  man- 
itaughter.  He  was  supercargo ;  the  freight  consisted  prin- 
cipally of  natives,  for  they  were  so  treated,  and  not  as  paa- 
WDgers,  taken  from  the  isles  of  Tanna,  Palmar,  and  others 
adjacwt-;  they  were  conveyed  as  labourers,  to  be  employed 
(>)  B.  &  8.,  101. 
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by  the  planters  of  the  Fiji  Islands.  The  prisoner  irss 
specially  interested  in  their  safe  preservation.  Apart  from 
the  position  he  occupied,  his  observation  on  the  death  of 
one  who  had  apparently  pined  away,  *^  Here  will  be  a  Ion 
of  £5  10».,"  shewed  the  interest  he  took  in  their  well-being. 
Immediately  on  the  quarrel  between  the  Tanna  and  Palmtt 
natives,  and  consequent  disturbance,  taking  place,  bo 
assisted  in  compelling  the  Palmar  natives  to  return  to  tbe 
hold.  After  it  had  commenced  he  said  to  a  person  pre- 
paring a  rope,  '*  Its  no  use  getting  a  rope  to  make  them  ftit 
now ;  they  have  bows  and  arrows."  On  the  oatbreak  be- 
coming serious  he  was  present,  close  at  hand,  when  muskets 
were  given  to  the  crew,  and  soon  afterwards  he  himself 
issued  directions,  of  which  there  are  two  versions — one 
**  Shoot  if  you  can  get  a  good  shot  at  them,"  addressed, 
apparently,  to  one  of  the  crew  who  had  received  a  musket, 
gone  down  the  forecastle,  come  up,  spoken  to  the  prisoner, 
and  got  another  musket:  the  other  version  was  thus 
related,  ''They  were  to  fire  down  on  them,  and  take 
good  aim." 


It  is  unnecessary  to  consider  the  words  attributed  to  tbe 
captain  of  the  vessel ;  they  merely  add  a  third  view  to  tbe 
other  two,  of  whether  the  death  of  these  natives  was  caused 
by  persons  acting  by  the  directions  of  the  accused,  or  on 
their  own  motion,  or,  thirdly,  by  the  orders  of  the  captsin. 
The  directions  given  by  the  prisoner  were  heard  by  the 
cook  and  the  cabin-boy.  The  person  addressed  went  down 
the  forecastle,  and  in  a  short  time  there  was  the  report  oft 
gun,  apparently  from  thence.  About  twenty  minutes  after 
the  order  had  been  given,  the  cook  held  a  light  down  the 
main  hatch  into  the  hold  in  which  these  Palmar  natives 
then  were,  and  three  of  the  crew,  who  had  preriously  re- 
ceived muskets  (none  of  them  being  the  person  addressed 
by  the  prisoner),  guided  by  the  light  thus  held,  fired  down 
the  main  hatch  into  the  hold,  and  shot  the  Palmar  nadves. 
They  were  brought  up — ^two  of  them  dead,  and  the  third 
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dying.     At  least  seyen  shots  were  fired,  one  of  the  three 
natives  receiving  five  wounds. 

The  history  of  the  case  may  he  hriefly  put  thus : — ^A  dis- 
tarhance  arose  in  consequence  of  a  quarrel  between  the 
natives  of  the  two  islands.  The  object  of  the  prisoner  and 
others  on  board  was  apparently  at  first  to  keep  the  inhabi- 
tants of  each  island  separate,  then  to  confine  the  Palmar 
natives  to  the  hold,  then  to  allow  them  to  leave  the  ship, 
then  to  frighten  them,  then  to  wound  them,  and  finally  to 
put  them  to  death.  Had  all  the  shots  been  discharged 
immediately  after  the  prisoner's  last  directions  were  given, 
and  death  ensued  thereon,  it  would  have  been  for  the  jury 
to  say  whether  the  persons  who  fired  acted  under  or  in 
consequence  of  the  prisoner's  orders,  and  if  so,  whether  the 
condition  of  things  actually  existing  on  board  the  ship 
justified  those  orders ;  or,  in  the  absence  of  any  or  sufficient 
justification,  made  the  homicide  murder  or  manslaughter. 

One  of  the  arguments  presented  at  the  bar,  though 
apparently  not  much  relied  on,  was,  that  the  prisoner  could 
not  be  guilty  of  manslaughter  as  an  accessary  before  the 
&ct,  inasmuch  as  accessaries  of  that  kind,  absent  at  the 
time  of  the  commission  of  the  homicide,  cannot  exist  in 
manslaughter.  Speaking  generally,  we  concur  in  the  latter 
proposition,  but  in  our  opinion  it  leaves  the  real  question 
undecided.  The  material  issue  of  whether  the  prisoner  was 
present  or  not,  is  overlooked.  It  was  urged,  that,  as  the 
prisoner  was  on  board  a  ship,  it  was  impossible  for  him  to 
have  withdrawn,  as  he  might  have  done  had  the  afiray 
occurred  on  land,  and  that  may  have  been  so ;  but  it  was 
still  for  the  jury  to  determine  whether,  though  he  did  re- 
move to  the  after-part  of  the  ship,  he  coiQd,  so  long  as  his 
orders  remained  not  countermanded,  be  regarded  as  absent 
in  Buch  a  sense  as  to  preclude  his  being  an  aider  and  abet- 
tor. As  a  matter  of  fact,  he  could  not  have  been  much 
more  than  twenty  feet  or  so  further  from  the  main  hatch 

W.  W.  *  a'b.      vol.  VI. — LAW.  M 
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1869.  on  the  one  occasion  than  on  the  other.  There  wwe  serenil 
Bboina  circumstances  on  which  a  jnrj  alone  could  pronounce; 
the  extent  to  which  the  prisoner  acted  with  and  assisted 
the  crew;  his  not  merely  sanctioning  hut  giving  express 
orders  to  take  away  the  lives  of  those  who  were  spedallj 
under  his  protection ;  those  orders,  though  spoken,  as  it 
was  said,  only  to  one,  having  been  beyond  all  doubt  beard 
by  others,  and  being,  as  reported,  capable  of  being  under- 
stood in  terms  as  addressed  generally  ;  those  orders,  too, 
bearing,  according  to  one  version,  a  construction  wliicli 
would  make  them  continuing  until  the  disturbance  had 
been  suppressed ;  one  of  those  who  heard  him  having  so 
assisted  as  to  be  mainly  instrumental  in  enabling  the  men 
who  fired  to  take  deadly  aim,  and  the  orders  never  haTing 
been  in  express  terms  countermanded — ^were  facts  from 
which,  taken  altogether,  a  jury  were  at  liberty,  in  our 
opinion,  legitimately  to  infer  that  the  prisoner  was  not 
absent,  but  sufficiently  near  to  afford  assistance  if  required, 
and  was  an  aider  and  abettor  in  the  crime  committed. 

"We  think  it  was  also  for  the  jury,  not  tbe  Court,  to 
decide  on  the  nature  of  the  orders  given,  and  that  point 
having  been  determined,  then  to  consider  whether,  during 
the  interval  between  their  delivery  and  the  discharge  of  the 
last  shot,  circumstances  had  so  changed,  or  so  long  a  iim 
elapsed,  as  to  justify  the  conclusion  that  those  orders  had 
been  virtually,  though  not  expressly,  withdrawn-  The 
case  was  one  which,  with  propriety,  could  only  be  deter- 
mined by  a  jury,  and  their  verdict  ought  not,  as  the  efi- 
dence  strikes  us,  to  be  disturbed. 

Conviction  affirmed. 
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Julj/  2, 15. 

J^PECIAL  case  stated  by  BarrVy  J.,  for  the  opinion  of  J-  J^-  was  in- 

*'  formed  againBt 

the  Court  aa  follows : —  for  that  fraud- 

ulently intend- 
ing to  obtain 
"  In  order  to  render  intelligible  the  first  set  of  objections  taken  in   the  consent  of 

"  this  case,  1  am  forced  to  adopt  the  somewhat   unusual  course  of  the  Board  of 

"  setting  out  the  second  count  of  the  information  :— *  Second  Count. —    Land  and 

"  And  the  said  Attorney-General  further  informs  the  said  Court  that    ^^^''^^*^*^ 

"  after  the  passing  of  the  *  Amending  Land  Act  1865  '—to  wit  on  the    ^l^^Q^^f 

••  12th  day  of  February  in  the  year  of  Our  Lord  1866— the  OoTcmor   j^^^  iJgld  by 

*•  of  Victoria  did  with  the  advice  of  the  Executive  Council  duly  make    M.  M.  under 

"  under  the  said  Act  certain  regulations  for  prescribing  the  form  of  licence  from 

"and  the  conditions  and  mode  of  applying  for  licences  to  be  issued   ^j^^^^.^*^^* 

"  under  the  said  Act  and  the  conditions  under  which  the  same  should  be   ulfQ-l*  „ 

"  issued  entitling  the  holders  tliereof  to  reside  on  or  adjacent  to  a    Justice  of  the 

"  gold-field  and  that  in  and  by  the  said  regulations  it  was  amongst    Peace,  and 

'*  other  things  prescribed  that  one  of  the  terms  and  conditions  of  every    *'  knowingly 

'*  such  licence  should  be  as  follows  that  is  to  say    '  That  the  licensee   fals^Jy  ^^' 

"  thereof  should  not  be  permitted  to  assign  or  sublet  the  land  to  which   ''^F,  ij    "  i 

"  anch  licence  shall  refer  or  any  part  thereof  or  to  part  with  the  pos-    ^arilv  make 

"  session  thereof  or  of  his  interest  therein  without  the  consent  of  the    and  solemnly 

"  Board  of  Land  and  Works  first  had  and  obtained '     And  the  said   declare  the 

"  Attorney -General  fdrther  informs  the  said  Court  here  that  after  the    truth  of  a 

"  making  of  the  said  regulations  and  before  and  at  the  time  of  the  com-    certain  dwla- 

"  mitting  of  the  offence  next  hereinafter  mentioned  it  became  and  was   xi^  j  *Ug-g 

**  the  usage  and  course  of  business  of  the  Board  of  Lmd  and  Works  to   j^  and  by  such 

*'  reqoire  that  every  person  who  should  desire  to  assign  to  another  any    declaration 

"  land  to  which  any  such  licence  might  refer  and  who  should  seek  to   did  declare, 

"  obtain  the  consent  of  the  said  Board  to  such  assignment  should  in   .    *»  whereas 

" order  to  the   obtaining   of  such   consent   by   a   solemn   declaration    .     «    ^ »  -^ 

"  voluntarily  made  and  declared  before  a  justice  of  the  peace  under  and        Held  that 

*Mn  pursuance  of  the  *  Statute  of  Evidence  1864'    verify  and  assure    this  declara- 

"  to  the  said  Board  that  he  had  since  the  granting  to  him  of  the  said   tion  was  one 

"  licence  made  improvements  upon  such  land  and  the  value  of  such   ^^^  imposed 

"improvements    And  the  said  Attorney -General  further  informs  the     ^  *^'j  ", 

•'  required  only 

**  laid  Court  here  that  after  the  making  of  the  regulations  hereinbefore   by  usage  of 

"  mentioned  and  while  the  same  were  still  in  force — to  wit  on  the   the  Board  of 
"  11th  day  of  February  in  the  year  of  Our  Lord  1867 — four  several    Land  and 

Works;  that 
a  ialse  declara- 
tion such  as  this,  was  not  made  penal  by  any  section  of  the  "  Evidence  Statute,"  because 
it  was  not  declared  under  that  Act ;  and  was  not  made  penal  under  the  "  Criminal  Law 
and  Practice  Statute  1864,"  sec.  271,  because  it  was  not  declared  of  the  truth  of  any 
"fact,  matter,  or  thing,  by  any  law  required  or  authorised,  to  be  verified  or  other- 
wise assured  or  aacertained ;"  and  conviction  quashed. 
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"  licences  under  and  in  pnnnancd  of  the  said  Act  and  regulations  wen 
**  issued  by  tbe  Qovernor  with  the  advi<»e  of  the  Executive  Coimdl 
"  purporting  subject  to  the  terms  and  conditions  set  forth  in  the  ssld 
**  licences  and  in  the  said  reguliitions  as  hereinbefore  mentioned  to  gire 
to  one  named  in  the  said  licences  respectively  by  the  name  of  Miekaei 
Mungovan  full  licence  and  authority  for  one  year  from  the  date  of 
"  the  said  licences  as  the  holder  of  the  same  to  reside  on  and  cultivate 
four  several  parcels  of  Crown  land  situated  upon  a  gold-field— to 
"  wit  tbe  gold-field  of  Gordons — ^and  respectively  described  in  the  laid 
"  licences  and  also  more  particularly  hereinafter  And  the  said  Attor* 
ney-Qeneral  further  informs  the  said  Court  here  that  after  ths 
issuing  of  the  said  licences — to  wit  on  the  24th  day  of  October  in 
the  year  of  Our  Lord  1868 — at  Ballarat  in  the  said  colony  Jokm 
**  Mungovan  fraudulently  intending  and  designing  to  procure  the  assign- 
"  ment  to  one  Cornelius  Cunningham  of  the  right  and  interest  in  and 
"  to  the  said  parcels  of  land  respectively  under  the  said  licences  snd 
"  for  that  end  fraudulently  intending  and  designing  to  obtain  in  manner 
"  aforesaid  in  that  behalf  the  consent  of  the  Board  of  Land  and  Works 
"  to  such  assignment  and  to  deceive  and  impose  upon  the  said  Bosid 
"  did  in  pursuance  of  the  said  fraudulent  intention  and  d^gn  go 
before  Thomas  Renry  BudtJUn  Esquire  then  and  there  being  a  justice 
of  the  peace  in  and  for  the  said  colony  and  did  then  and  there, 
before  the  said  justice  knowingly  falsely  corruptly  and  vitfullj 
voluntarily  make  and  solemnly  declare  the  truth  of  a  certain  declart- 
tion  which  he  the  said  John  Mungovan  for  the  purpose  aforesaid  pn>- 
*'  duced  to  the  said  justice  and  then  and  there  in  and  by  the  said 
"  declaration  before  the  said  justice  did  solemnly  declare  among 
"  other  things  in  substance  and  to  the  effect  following  that  is  to  say- 
That  Michael  Mungovan  was  then  the  holder  of  the  licences  numbers 
6,725  6,725a  6,725b  6,725c  under  the  forty-second  section  of  tbe 
'  Amending  Land  Act  1865 '  to  occupy  four  several  portions  ot  land 
**  being  respectively  of  the  area  of  nineteen  acres  two  roods  and  sixteen 
perches  nineteen  acres  two  roods  and  one  perch  ninet<een  acres  two 
roods  and  six  perches  nineteen  acres  one  rood  and  fifteen  perches 
being  in  all  seventy-seven  acres  three  roods  and  thirty-eight  perches 
of  land  in  the  parish  of  Moorabool  West  in  the  county  of  Grant 
part  of  allotment  number  six  which  said  licences  were  and  are  tbe 
"  licences  issued  as  hereinbefore  mentioned  and  that  since  the  lioeneei 
"  were  granted  he  the  said  Michael  Mungovan  had  made  improve- 
*'  ments  on  the  ground  held  thereunder  to  the  value  of  eighty  pounds 
"  whereas  in  truth  and  in  fact  the  said  Michael  Mungovan  had  not 
''  made  any  improvements  nor  had  any  improvements  been  made  upon 
**  the  said  ground  of  or  nearly  of  the  value  of  eighty  pounds.' 
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"  When  the  Defendant  was  called  upon  to  plead,  a  motion  was  made 
'*  by  counsel  on  his  behalf,  that  this,  with  other  counts,  should  be 
quashed  on  the  following  grounds : — 1.  The  regulations,  which  as 
averred  were  made  by  the  Governor-in- Council*  under  27  Fic^No. 
"  237,  sec.  70,  are  ultra  vires,    2.    The  licence  issued  under  the  '  L^d 
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iic^' is  personal,  and  not  capable  of  being  assigned.  8.  The  issne  of 
tbe  four  licences  in  the  coart  mentioned  to  one  person  is  illegal,  inas- 
much as  the  quantity  of  land  comprised  in  them  exceeds  in  the  aggre- 
gate  the  qoantity  which  the  law  allows  one  person  to  hold,  namely,  twenty 
acres  only.  4.  There  is  no  avennent  in  this  count  that  the  state- 
ment in  the  declaration,  said  to  have  been  made  by  the  Defendant, 
was  made  by  him  with  the  knowledge  that  the  statement  was  untrue. 
5.  Making  a  declaration  in  manner  averred  is  not  an  offenco  within 
the  '  Land  Act,'  because  the  regulations  being,  as  stated  above,  in 
excess  of  the  powers  conferred  by  the  Act,  the  licence  is  illegal. 
Wherefore,  there  is  nothing  in  the  ' Smdence  Act*  or  in  the  criminal 
law,  to  render  the  making  of  such  a  declaration  contrary  to  law. 
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**  At  the  close  of  the  case  for  the  Crown,  the  following  additional 
**  objections  were  raised : — 1.  The  licences  proved  in  evidence  are  not 
**  issoed  by  the  (Jovernor-in -Council  as  required  by  the  *  Land  Act* — 
^  they  are  sigpied  by  J.  3f.  Chrant,  Commissioner  of  Lands.  2.  The 
"  land  included  in  the  licence  is  not  situate  adjacent  to  a  gold  field,  be- 
"  ing  separated  from  Gordon's,  the  nearest,  by  a  forest  three  miles 
"  across  as  the  crow  flies,  inaccessible  by  carts,  and  five  miles  distant  by 
"  the  nearest  road. 

*'  Doubts  were  entertained  as  to  whether  the  objections,  one  to  five 
"  mclosive,  could  be  reserved ;  but  on  the  part  of  the  Crown  a  consent 
"  was  given  that,  if  consistent  with  the  powers  conferred  by  the  statute, 
"  the  opinion  of  the  full  Court  should  be  taken  on  them  as  well  as  on 
**  the  others.  Judgment  on  the  verdict  was  respited,  and  sentence  has 
"  not  been  pronounced.  I  have  the  honour,  therefore,  to  submit — (1) 
"  Whether  any  or  either  of  the  objections,  one  to  five ;  (2)  whether 
**  either  of  the  other  objections  respectively — can  be  sustained." 

Fellows  for  the  prisoner.  It  is  incumbent  upon  the 
Crown  to  shew  that  the  declaration  made  before  the 
Justice  was  untrue,  and  also  material.  Sec.  37  of 
the  ^^JEvidence  Act**  (a?),  enacts  that  "any  justice,  notary- 
public,  or  public  officer,  now  by  law  authorised  to  administer 
an  oath,  may  take  and  receive  the  declaration  of  any  person 
voluntarily  making  the  same  before  him  in  the  form  of  the 
5th  schedule  to  this  Act  annexed.*'  This  was  not  a  declara- 
tion made  under  any  power  conferred  by  the  "  Evidence 
Statute**  and  that  statute  does  not  attach  any  penalty  to 
the  making  of  a  false  declaration  not  made  under  any  of  the 
powers  conferred  by  it.  The  "  Criminal  Law  and  Practice 
Statute**  (y),  however,  enacts,  by  sec.  271,  that  "in  every 

(«)    No.  197.  (y)    No.  233. 
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case  in  which  by  any  Act  now  or  hereafter  to  be  in  force,  it 
shall  be  required  or  authorised  that  facts,  matters,  or  things 
be  verified  or  otherwise  assured  or  ascertained  by  or  upon 
the  oath,  affirmation,  declaration,  or  affidavit  of  some  or  any 
person,  if  any  person  having  in  any  such  case  taken  or  made 
any  oath,  affirmation,  or  declaration,  so  required  or 
authorised,  shall  knowingly,  corruptly,  and  wilfully,  upon 
such  oath,  affirmation,  or  declaration  depose,  swear  to,  or 
make  any  false  statement  as  to  such  fact,  matter,  or  things," 
he  shall  be  guilty  of  perjury.  It  is  necessary,  therefore, 
before  any  person  can  be  charged  with  perjury  in  having 
made  a  false  declaration,  to  shew  that  the  declaration  was 
required  to  be  made  by  some  Act  or  law.  The  declaration 
in  this  case  did  not  relate  to  any  "  fact,  matter,  or  thing  '* 
in  which  any  Act  of  Parliament  requires  a  declaration. 


Adamson  for  the  Crown.  The  "  ^Evidence  Act "  cannot 
contemplate  that  a  voluntary  declaration  should  be  required 
by  some  Act  of  Parliament  before  perjury  could  be  assigned 
upon  it.  No  doubt  such  a  declaration  is  made  with  some 
object;  and  this  Defendant  had  an  object,  namely,  to 
induce  the  Board  of  Land  and  Works  to  do  something 
which  but  for  this  declaration  they  would  not  have  done. 
The  title  to  his  land  may  not  perhaps  be  a  good  one,  but  it 
is  marketable,  and  the  Defendant  by  making  ^this  declara- 
tion to  assist  him  in  selling,  is  guilty  of  perjury.  The 
words  of  sec.  271  of  the  "  Criminal  Law  and  Practice  Act"' 
are  sufficient  to  include  a  declaration  before  a  justice  under 
the  "  Evidence  Act.'*     Beg,  v.  Fearce  {z). 

Cur,  adv,  wdL 


July  15.       Williams,  J.,  read  the  judgment  of  the  Court  as  follows  :— 


The  count  upon  which  the  Defendant  was  found  goiltj 
contained  averments,  amongst  others,  to  the  effect  that  ce^ 

(«)    1  W.  &  W.,  L..  248. 
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tain  regulations  had  been  passed  under  the  ^^  Amending 
LandAci  1865,"  one  of  which  restrained  the  assignment  of 
naj  licence  without  the  consent  of  the  Board ;  that  in  order 
to  obtain  such  consent,  a  solemn  declaration  should  be 
Tolontarilj  made  before  a  justice  of  the  peace,  under  the 
^Evidence  Act  1864,"  that  improvements  had  been  made 
and  their  value ;  and  then  charged  that  the  Defendant  had 
knowingly,  falsely,  <fcc.,  made  such  a  declaration.  Various 
objectionB  were  raised  to  the  conviction,  amongst  others, 
that  a  licence  issued  under  the  42nd  section  of  the 
^^  Amending  Land  Aet "  was  not  assignable  ;  that  not  more 
than  one  such  licence  could  be  issued  at  the  same  time  to 
any  one  person,  and  that  these  prefatory  averments  could 
not  be  rejected  from  the  information,  as  the  only  voluntary 
declarations  on  which  perjury  could  be  assigned  were  those 
respecting  facts,  matters  or  things  required  or  authorised 
bj  any  law  as  provided  by  the  "  Oriminal  Law  and  Fractice 
Statute  1864,"  sec.  271.  As  the  making  a  voluntary  declar- 
ation respecting  the  &cts  which  form  the  subject-matter  of 
this  prosecution  has  not  been  required  by  any  Act  of 
Parliament,  but  only  by  the  usage  and  practice  of  one  of 
the  departments  of  G-ovemment,  it  is  necessary  m  limine  to 
decide  whether  perjury  can  be  assigned  on  a  voluntary 
declaration  made  respecting  any  "fact,  matter,  or  thing, 
whatsoever,"  if  made  knowingly,  falsely,  &c.,  or  only  on 
those  declarations  made  in  "  verification,  assurance,  or  the 
ascertaining"  of  some  fact,  matter,  or  thing,  respecting 
which  a  voluntary  declaration  is  "  required  or  authorised  " 
by  law  to  be  made. 


1869. 
Beoika 

V. 
MlTNGOTAK. 


We  were  referred  during  the  argument  to  the  case 
of  the  Queen  v.  Fearce,  in  which  this  Court  considered  what 
was  the  proper  construction  to  be  put  on  the  Act  9  Vic., 
No.  9,  sec.  9,  which  ran  thus  : — ^**  Atud  whereas  it  may  be 
"  necessary  and  proper  in  many  cases  not  herein  specified 
"  to  require  confirmation  of  written  instruments  or  allega- 
"  tions,  or  proofs  of  debts,  or  of  the  execution  of  deeds  or 
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'^  or  other  matters  Be  it  therefore  enacted  that  it  shall  and 
"  may  be  lawful  for  any  justice  of  the  peace,  notary  public, 
"  or  other  officer  now  by  law  authorised  to  administer  an 
"  oath,  to  take  and  receive  the  declaration  of  any  person 
"  voluntarily  making  the  same  before  him  in  the  form  of 
"  the  schedule  to  this  Act  annexed,  and  if  any  declaration 
"  so  made  shall  be  false  or  untrue  in  any  material  partica- 
''  lar,  the  person  wilfully  making  such  false  declaration  shaU 
"  be  deemed  guilty  of  a  misdemeanour."  We  then  held 
that  the  recitals  did  not  control  the  enacting  part  of  tkat 
clause,  and  that,  even  if  they  did,  the  words  at  the  end  of 
the  recitals,  "or  other  matters,"  were  not  restricted  to 
matters  ejusdem  generis  as  those  enumerated,  and  that  a 
voluntary  declaration,  if  falsely  made,  respecting  any  matter 
whatsoever — ^the  having  seen  the  great  sea  serpent,  as  then 
put  for  illustration — might  form  the  subject  of  a  prosecu- 
tion for  perjury.  "We  see  no  reason  to  question  the  cor- 
rectness of  this  construction  of  the  9th  section.  Since  then, 
however,  that  enactment  has  been  repealed,  and  tlie 
"  Oriminal  Law  and  Practice  Statute  1864r,"  has  been  passed, 
the  27l8t  sec.  of  which  runs  thus  : — "  In  every  cote  in 
"  which,  by  an  Act  now  or  hereafter  to  he  in  force,  it  sUi 
"  he  required  or  authorised  that  fade,  matters y  or  things,  he 
"  verified  or  otherwise  assured,  or  ascertained,  hg  or  upon 
"  the  oath,  affirmation,  declaration,  or  affidavit  of  some  or 
**  any  person,  if  any  person  having,  in  any  such  ease,  taken 
"  or  made  any  oath,  affirmation,  or  declaration,  so  required 
"  or  authorised,  shall  knowingly,  wilfully,  and  corruptly, 
'^  upon  such  oath,  affirmation,  or  declaration,  depose,  swear 
"  to,  or  make  any  false  statement,  as  to  any  suck  fad, 
"  matter,  or  thing ;  or  if  any  person  shall  knowingly,  wil- 
"  fully,  and  corruptly,  upon  oath,  depose  to  the  truth  of  any 
"  statement  for  so  verifying,  assuring,  or  ascertaining  any 
"  such  fact,  matter,  or  thing,  or  purporting  so  to  do,  or 
''  shall  knowingly,  wilfully,  and  corruptly  take,  make,  sign, 
"  or  subscribe,  any  such  affirmation,  declaration,  or  affidavit, 
"  as  to  any  such  fact,  matter,  or   thing,   such  statement, 
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''  affinnation,  or  declaration,  being  untrue  in  the  whole 
*'  or  any  part  thereof,  or  shall,  &c.,  omit  from,  <&c ,  he 
"  Bhall,  Ac." 

It  was  urged  for  the  prosecution  that  both  clauses  were 
substantially  the  same — that  the  words  "  facts,  matters,  and 
things,"  in  the  latter  enactment  being  in  the  plural  number 
showed  that  they  were  inserted  merely  as  descriptive  of  the 
subject,  whatever  it  might  be,  on  which  the  declaration  was 
to  be  made,  and  that  the  clause  was  framed  to  meet  exist- 
ing and  future  legislation.  We  cannot  think  that  this  is  the 
correct  reading  of  the  section.  Both  clauses,  if  contrasted 
one  with  the  other,  shew  that  there  was  a  decided  change 
made  in  the  legislation  on  the  subject,  and  no  doubt  for 
some  reason.  K  these  arguments  are  sound,  not  merely  the 
introduction,  but  the  same  expressions  which  have  apparently 
been  advisedly  and  with  care  repeated  throughout  are  wholly 
unnecessary.  We  were  invited  to  reject  the  words  in 
italics,  or  treat  them  as  surplusage,  but  where  words  may 
have  a  very  important  meaning  and  materially  aflfect  the 
construction  of  the  document,  whatever  it  may  be,  so  far 
from  rejecting  them,  it  is  our  duty  so  to  apply  them  as  to 
make  each  word  of  use.  Bead  in  one  way,  and  as  confining 
proceedings  for  perjury  to  declarations  respecting  matters 
authorised  or  required  by  statute,  the  clause  is  consistent 
throughout,  every  word  is  material,  and  none  could  be 
omitted ;  read  in  the  other  way,  and  as  extending  such 
proceedings  to  all  declarations  respecting  any  matter  what- 
soever, the  clause  appears  operose,  any  departure  from  the 
section  formerly  in  force  unnecessary,  and  many  of  the 
words  must  be  rejected  as  surplusage.  We  have  no  hesita- 
tion in  deciding  which  of  those  two  renderings  should  be 
adopted.  We  think  the  conviction  wrong.  This  construc- 
tion of  the  section  renders  it  unnecessary  to  pronounce  any 
judicial  decision  on  the  other  points  raised.  The  conviction 
will  be  quashed. 


1869. 

R^OIXA 

V, 

MUNOOVAN. 
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1869.  'W'e   give  no  opinion   upon    the   other   grounds  raiaed 

Regixa  in^  argument,  but  think  it  right  to  ssj  that  thej  received 
our  consideration,  and  we  thought  them  of  very  serious 
importance.  It  is  well  attention  should  be  invited  to  tbem 
that  in  any  futiu^  enactment  the  intention  of  the  Legislature 
may  be  so  expressed  as  to  preclude  the  poasibility  of  sneh 
objections  being  mooted. 

ChnvicUen  qwuhed. 


MUNOOVAK. 


KND    OF     TRINITY     TERM. 
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[The  two  following  cases  were  accidentally  omitted  from 
the  Seports  of  Cases  in  Easter  Term  last.] 


D 


NATIONAL  BANK  OF  AUSTEALASLA.  v. 

PLTJMMEE. 


EMT7EEEB  to  equitable    plea  in  an  action    on  a  p.,  in  con- 


guarantee.  Bideration  that 

°  the  National 

Bank  would 

Declaration— That  on  12th  October  1866  in  considera-  ^*^^  ^ 
tion  that  Plaintiffs  would  make  casb  advances  to  John  Hood  -BT.,  gave  the 
and  give  bim  credit  for  re-payment  the  Defendant  pro-  anteeforre- 

mised  Plaintiffs  to  re-pay  on  request  the  advances  to  an  P»yn*eiit  to 
_^  ,.«.,.  ,  the  extent  of 

extent  not  exceeding  £600  with  interest  at  twelve  per  cent.  £600  and 

per  annum  in  case  John  Sood  did  not  re-pay  that  after  1!^*T^^  ,  -^^ 

^  ^  ^  .  bank  made 

the  promise  and  on  said  day  and  divers  other  days  Plaintiffs  advances  to 

made  cash  advances  to  Hood  amounting  in  all  to  £6000  ^^^^^f 

and  then    gave    reasonable  credit    for    re-payment    and  took  over 

although  the  credit  and  time  for  repayment  had  elapsed  bills  oflad'ing, 

before  suit  and  Hood  never  re-paid  though  requested  so  ^^c.,  as  security 

for  repayment 

to  do  and  thougb  afterwards  and  before  suit  Defendant  of  all  cash 
was  requested  to  re-pay  advances  to  the  extent  aforesaid  f<*^""ce?-    ^« 

*  *   •'  became  msol- 

with  interest  aforesaid  yet  he  broke  his  promise  and  did  vent.    The 
not  nor  ever  would  repay  Plaintiflfe  such  advances  and     *°^g  J^.  ^"j^^ 

interest  and  the  same  now  remains  wholly  due  and  unpaid  their  security, 
Th  ^i/vv\  andallowedJT. 

—Damages  £1000.  to  get  his  cer- 

tificate. In  an 
action  by  the 

Fifth  plea  on  equitable  grounds — ^That  after  the  promise  bank  against 

and  after  the  advances  as  aJleged    Plaintiffs    demanded  ^'  ^^  ^^  , 

^   ^  guarantee,  he 

and   received   from    Hood   securities   for  re-payment  of  pleaded,  on 
all   cash    advances  to  him  to  wit    mortgages    leases  of  Sounds^hat 
land  assignments  bills  of  lading  and  goods  and  chattels  of  the  bank  had 

not  proved  or 
valued  their 

aecnrities,  whereby  the  risk  of  P.  under  his  guarantee  was  materially,  unduly,  and 

improperly  increased.    On  demurrer, 
Heldt  that  the  bank  was  not  bound  to  prove,  and  that  the  plea  was  therefore  bad. 

W.  W.  k  A*B.       VOL.  VI. LAW.  N 
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the  value  of  £5000  and  took  and  held  them  as  security  for 
re-payment  of  all  cash  advances  to  Hood  And  after  tiie 
advances  and  after  Sood  was  indebted  to  the  amount  in 
the  declaration  stated  and  while  FlaintiffB  still  held  such 
securities  on  the  terms  and  for  the  purposes  aforesaid  and 
before  suit  Jffood  became  and  was  an  insolvent  within  the 
meaning  of  the  statutes  in  force  in  Victoria  respecting 
insolvents  and  their  estates  of  which  Flaintife  had  notice 
and  thereupon  Plaintiffs  retained  such  securities  and  with- 
out consent  of  Defendant .  neglected  and  omitted  to  pnt  a 
value  on  them  or  to  prove  for  the  whole  or  any  ascertained 
balance  of  their  said  debt  against  the  estate  of  Hood  who 
afterwards  and  before  suit  obtained  without  opposition 
firom  Plaintiffs  a  certificate  under  the  laws  in  force  regard^ 
ing  insolvents  and  their  estates  which  certificate  was  dniy 
confirmed  by  the  Supreme  Court  and  Hood  and  his  estate 
were  then  discharged  firom  his  said  debt  to  Plaintiffs  And 
hj  reason  of  the  premises  Defendant  lost  the  benefit  and 
advantage  which  he  should  or  ought  to  have  derived  from 
the  valuation  by  the  Plaintiffs  of  the  ascertained  balance  of 
their  debt  against  the  estate  of  Hood  and  Defendant's  riak 
under  his  said  promise  was  by  reason  of  the  premiseB 
materially  unduly  and  improperly  increased. 


Demurrer  to  plea — ^For  that  the  omission  by  FlaintiffB  to 
prove  did  not  prevent  them  firom  suing  Defendant  on 
his  guarantee. 

Uellowa  (with  him  Williama)  for  Plaintiffs.  Defendant 
was  not  damaged  by  the  act  of  the  bank,  for  he  might 
have  paid  the  bank  and  got  the  securities  and  valued  them 
himself. 


Higinbothem  (with  him  MacdonnelV)  for  the  Defendant 
Before  Defendant  could  have  done  that,  the  securities  ms^ 
have  depreciated.  The  surety  was  prevented  by  Plaintiffs* 
acts  from  being  in  the  same  position  as  he  would  have  been 
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in  if  Plaintiffs  had  proTed.     Fledge  v.  Buee  (0),  Watta  «. 
SkuUletoorth  (h),  Watson  v.  Alcoek  (<?). 

Our,  adv,  vuU. 


1869. 

Natiokal 

Baitk 

0. 

Plukmbb. 


Stawsll,  C.  J. — Action  against  a  surety  for  not  paying 
the  amount  of  the  debt  he  had  secured.  The  Defendant 
pleaded  on  equitable  grounds,  a  plea  which  substantially 
amounted  to  this,  that  the  Plaintiffs  did  not  prove  their 
debt  under  the  insolyency.  To  enable  the  Defendant  to 
sustain  the  plea,  he  must  shew  that  it  was  incumbent  upon 
the  Plaintiffs  to  have  proved  their  debt.  No  doubt, 
according  to  the  facts,  the  probability  of  the  Defendant's 
proring  on  the  estate  and  obtaining  any  advantage  £rom  it 
is  gone;  but  to  entitle  the  Defendant  to  a  perpetual  injunc- 
tion in  equity  restraining  the  Plaintiffs  from  suing  him,  he 
most  shew  that  they  have  violated  some  duty  imposed  upon 
them.  He  has  not  done  so.  He  has  produced  no  authority 
to  shew  that  the  Plaintiffs  were  bound  to  prove.  They 
were  at  liberty  to  sue  or  not  to  sue,  to  prove  or  not  to  prove 
(for  proving  is  only  instituting  a  suit  in  a  summary  way  in 
the  Insolvent  Court  for  the  recovery  of  the  debt).  Kin 
this  instance  the  bank  was  bound  to  prove,  the  Court  must 
also  hold,  that  in  the  absence  of  an  express  stipulation, 
a  creditor  secured  by  guarantee  must,  before  he  can  enforce 
that  guarantee,  sue  the  original  debtor.  Insolvencies  are  a 
matter  of  public  notoriety,  and  there  is  no  reason  why  the 
Defendant  should  not  have  been  as  weU  aware  of  this,  as  the 
Plaintiffs  were,  and  have  taken  such  steps  to  protect  his 
interests  as  he  might  have  been  advised.  The  obvious  course 
in  this  instance  was  for  the  Defendant  to  have  paid  the 
debt,  got  the  securities,  and  proved  on  the  estate  for  any 
balance  owing.  Several  cases  were  cited  to  us,  but  in  all,  the 
security  itself  had  been  altered,  and  had  become  of  less 


April9. 


(a)    Johns.,  663. 


(b)    29  L.  J.,  Ex.,  229. 
(c)    4  De  O.  M.  &  G.,  242. 


N  a 
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value.  Here  it  is  shewn  that  the  secxirities  are  of  tiie 
same  value  as  when  deposited  by  the  debtor,  and  those 
cases,  therefore,  do  not  apply. 

Judgment  Jar  Fkdntijft, 


March  23. 
April  7,  9. 

If  a  municipal 
assessment  of 
property  be 
made  too  high 
in  order  to 
qualify  the 
owner  to  he  a 
councillor, 
another  rate- 
payer not  the 
owner  or 
occupier  of  the 
particular 
property  is  a 
person 
"  aggrieved  " 
within  the  Act 
No.  184,  sec. 
199,  and  may 
maintain  an 
appeal  against 
the  assess- 
ment. 

April  9. 


BEOWN,  Appbllaot,  r.  THE  MATOE,  Ac,  OF 
FOOTSCEAY,  EESPOiTDEirT. 


Aj 


.PPEAL  case  from  magistrates  in  Petty  Sesnons. 
Hopkins  was  assessed  at  £25  per  annum.  Brown,  a  rate- 
payer, considered  that  the  assessment  was  too  high,  and  was 
a  sham  assessment,  obtained  by  Hopkins  to  give  him  a 
colourable  qualification  as  councillor.  Brown  appealed 
irom  the  assessment,  and  the  justices  holding  that  he  was 
not  aggrieved  within  the  meaning  of  the  Act  (J),  so  deter- 
mined, but  stated  this  case. 

Byrne  for  the  appeal 


No  appearance  contra  (e). 


Our,  adv.  vuU. 


Stawell,  C.  J. :  —  This  case  involyes  the  quesiian 
whether  a  person  who  is  a  ratepayer,  but  not  the  owner 
or  occupier  of  a  particular  property,  can  appeal  against 
the  valuation  of  that  property  as  being  unfair,  unequal, 
or  unjust.  Prom  the  caae  as  it  was  put  in  the  first 
instance,  it  was  difficult  to  maintain  that  he  was  a 
person    "  aggrieved ; "    but,  after  the  second  argument, 


(d)  No.  184,  sec.  199. 

(e)  At  the  request  of  the  Court 
the  case  was,  after  a  first  argu- 
ment, postponed,  that  counsel 
might  he  instructed    and  heard 


on  the  other  side.  At  the  second 
hearing  Mr.  Byrne  re-argaed  i^ 
hut  stiU  no  one  appeared  on  tlie 
other  side. 
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it  appeared  to  us  possible,  that  although  the  Appellant         1®^^- 

was  merely  a  ratepayer,  and  not  the  occupier  or  owner       Bbown. 

of  the  particular  property,  he  might  prove  facts  before    j^^yQ^  ^^ 

the  justices    which    would    shew    that  he  was  actually  of 

^  F00T8CHAY 

aggrieved.    I  think  the  word  "  aggrieved,"  means  aggrieved 

at  the  moment,  and  not  a  grievance  which  may  sub- 
sequently occur.  The  Appellant  substantially  complains 
that  the  property  was  rated  too  high,  and  that  the  owner  put 
this  unnecessary  high  value  upon  it  in  order  to  qualify  him- 
self  to  be  a  councillor,  and  that  he  is  now  a  councillor;  that 
he  (the  Appellant)  is  interested  in  having  a  qualified  person 
possessing  property,  a  councillor,  and  that  he  can  shew 
there  is  some  improper  practice  by  some  person  to  enhance 
the  value  of  this  property,  in  order  to  give  a  qualification 
to  the  owner  which  he  does  not  honestly  possess.  If  he 
can  prove  those  facts,  there  is  no  doubt  that  he  is  ^'aggrieved," 
and  may  maintain  this  appeal.  According  to  his  case,  he 
can  shew  that  the  valuation  was  unfair,  unequal,  and  incor- 
rect. It  is  manifestly  \infair,  if  one  person  is  rated  at  a  fair, 
and  another  at  an  unfair,  value.  This  is  a  proper  ground 
of  appeal,  as  it  is  a  just  ground  of  grievance.  We  therefore 
think  that  the  magistrates  were  premature  in  saying  that 
the  Appellant  was  not  aggrieved.  The  case  will  be  remitted 
back  with  the  opinion  that  the  justices  ought  to  rehear  the 
case,  and  ascertain  whether  the  facts  adduced  will,  accord- 
ing to  this  view,  satisfy  them  that  the  Appellant  was  really 
aggrieved ;  for  if  aggrieved,  an  appeal  to  them  most  un- 
questionably lies.  Although  the  Eespondent  has  not 
appeared,  there  is  no  reason  to  refuse  costs. 

Appeal  allowed,  with  costs. 


CASES 


ARGUED  AND  DETERMINED 

nr  THB 

§i}\i^xtmt  €ourt  ot  Vktoxi^ 

A.T  la.t;v. 

nr 

MICHAELMAS   TERM,   33  VICTOEI^. 


The  Judges  who  sat  in  Bano  in  this  Term  were — 

StAWEUi,  G.  J.  WlLUAMSy  J. 

Babbt,  J. 

1869.        THE  GOLDEN  LAKE  GOLD  AND  TIN  MINING 
^J^^^^  COMPANY  Segisteeed  v.  WOOD. 

September  2,     -|-^ 

Parallel  lines  J-^^MXTBBEB  to  plea.    Declaration  on  a  cheque  in  iSbe 

added  *<>  a  usual  form  by  the  bearer  against  the  maker.    Fifth  plea.— 

to  bearer,  and  ^'  That  before  and  at  the  time  the  Plaintiffs  became  the 

rendering  it  a  ^jearers  of  the  said  cheque  as  alleged  and  before  and  at  the 

cro88edcneqae»     ^  ^  u  o 

are  not  accord-  time  the  said  cheque  was  presented  for  payment  as  alleged 
leinslation  in  *^®  *^^  cheque  bore  across  its  face  two  transrerBe  or 
force  in  parallel  lines  and  was  a  duly  crossed  cheque  within  the 

\^ictoria>  a  ^  * 

material  part     meaning  of  the  ^  Imtrtments  and  Securities  Statute  1861' " 

of  the  cheque.  Demurrer  to  fifth   plea  :— "  For  that  the  crossing  of  a 

JrtllUtWUf  J.J  '111  • 

dieeentietUe,      cheque  does  not  entitle  the  maker  of  it  to  any  immnnitj 

in  the  event  of  its  dishonour." 


Fellows  for  the  demurrer. 

Williams  for  the  plea. 

Our.  adv.  fndi. 
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WiLLiiJCs,  J. — ^who  dlBsented  from  the  other  members 
of  the  Court — ^read  his  judgment  aa  follows : — 

The  fifth  plea^  in  my  opinion,  rendered  it  necessary 
for  the  Plaintiff  to  reply  presentment  through  a  bank 
if  the  parallel  lines  formed  a  material  part  of  the  cheque, 
80  that  the  TaHdity  of  the  plea  depends  upon  the  con- 
sfTuction  of  the  dSrd,  S4th,  and  35th  sections  of  the  27th 
Vie.,  No.  204i.  The  34ith  section  enacts  when  such  draft 
bears  across  its  face  any  parallel  or  other  lines  such  draft 
'^ shall"  be  payable  only  to  some  banker;  and  the  85th 
section  enacts  when  such  draft  bears  across  its  fiice  an  ad- 
dition in  writing,  or  stamped  letters  of  the  names  of  two  or 
more  bankers,  the  banker  on  whom  such  draft  is  made 
"may  "  pay  the  same  to  any  or  either  of  such  bankers.  In 
the  one  section  the  word  ''  shall "  is  used,  in  the  other  the 
word  "may."  Now,  on  reference  to  the  first  *^ Imperial 
StaMe  "  19  and  20  Vic,  cap.  xxv.,  sec.  1,  that  section  con- 
dndes,  no  doubt,  with  the  same  words  as  those  contained 
in  the  34ith  section  of  the  27  Vie,,  No.  204,  "  and  the  same 
shall  be  payable  only  to  or  through  some  banker;"  but 
these  words  have  reference  to  those  immediately  preceding 
them,  namely — ^"  the  parallel  lines  shall  haye  the  force  of  a 
direction  to  the  banker  upon  whom  such  draft  is  made,  that 
the  same  is  to  be  paid  only  to  or  through  some  banker." 
Clearly  these  words  are  merely  directory,  and  control  the 
after  part  of  the  section.  I  have  no  doubt  the  Legislature  of 
this  country  intended  the  addition  to  be  a  material  part  of  the 
instrument,  for  it  purposely  ayoids  using  the  words  which 
nised  all  the  controversy  in  England,  namely — "  shall  have 
the  force  of  a  direction  to  the  banker  upon  whom  such  dratt 
is  made;"  although  the  remainder  of  the  section  adheres 
closely  to  the  words  of  the  English  Act ;  but  whether  that 
intention  has  been  carried  out  is  another  matter. 


1869. 

€k)LDBir  Lake 

Mining 

CoMPAinr 

V. 

Wood. 


After   the  judgment   in   the    Common    Pleas  in  the 
case  of  SimmoM  v.  Taylor  (f),  aflirmed  in  the  Exchequer 

(/)  2  C.  B.,  N.  S.,  528. 


Wood. 
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1869  Chamber,  which  decided  that  the  addition  merely  operated 

QoLDEK  Lakb  ^  A  direction  to  the  banker  at  the  time  of  preseatment, 

C^]^Ai^      and    was    not  a  material   part  of  the    draft,  the  2l8t 

«.  and  22nd  Fu?.,  cap.  Ixxix.,  was  passed,  and  to  leave  no 

doubt  for  the  future,  declared  such  addition  should  be 

deemed  to  be  a  material  part  of  the  instrument.     The 

Colonial  Act  21  Vic.,  No.  6,  was  passed  between  the  two 

Imperial   Statutes,   and  seems  to  have    anticipated  the 

objection    raised   in  the    English    Courts,    omitting  the 

words  of  direction,  as  I  presume,  purposelj. 

I  am  inclined  to  think  that  whenever  the  addition  is 
placed  upon  the  cheque  it  becomes  incorporated  in,  and  an 
int^ral  part  of,  the  cheque ;  and  from  the  time  the  drawer 
or  the  holder,  as  the  case  maj  be,  makes  the  addition,  it 
cannot  be  removed,  and  on  presentment  the  banker  is 
bound  to  pay  onlj  through  another  banker.  It  appears  to 
me  to  be  like  a  special  endorsement  limiting  the  payment 
of  the  bill  to  the  endorsee  named,  and  I  do  not  see  tbe 
force  of  the  remark  in  Simmons  v.  Taylor  of  Mr.  Baron 
jBramtvell,  that  it  is  an  attempt  to  perform  the  impossible 
feat  of  rendering  a  draft  which,  on  the  face  of  it  purports 
to  be  payable  to  the  bearer,  not  payable  to  him.  As  this 
wonderful  feat  has  been  performed  by  the  English  statute, 
the  21  and  22  Vic.,  cap.  Ixxix.,  I  see  no  objection  to  the  cross- 
ing controlling  the  word  "  bearer."  The  proposed  receiver 
may  decline  to  take  a  cheque  thus  restricted ;  if  he  does  take 
it,  he  takes  it  with  the  restriction.  He  then  sees  the  cheque 
is  not  payable  to  any  bearer,  but  only  to  a  bearer  who  is  a 
banker.  I  think  the  legislation  is  already  sufficient,  and 
that  our  judgment  should  be  for  the  Defendant. 

Stawell,  C.  J.,  read  the  judgment  of  himself  and 
Babbt,  J.,  as  foUows: — 

It  is  consistent  with  the  5th  plea  that  the  cheque  de- 
clared on  was  drawn,  and  left  the  drawer's  hands  without 


J 


Wood. 
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the  traDsrerae  or  parallel  lines  which  it  is  alleged  to  have         l^^- 
sabsequently  borne.     In  fact,  that  bo  &r  as  he,  the  drawer,  qolden  Lakb 
was  concerned,  it  was  not  a  crossed  cheque.     We  think      q^^^ 
that,  irrespective  of  legislation,  the  addition  of  these  lines        ^   v. 
to  a  cheque,  payable  to  bearer,  and  requiring  no  endorse- 
ment, cannot  be  considered  a  material  part  thereof     They 
were  put  on  after  it  was  drawn.     Why  should  they  not  be 
Btnick  out  before  it  is  presented  ?    It  would  be  still  the 
same  cheque  as  it  originally  was.      To  assume  that  the 
person  who  takes  a  cheque  thus  crossed  takes  a  restricted 
cheque,  is  assuming  the  whole  question  at  issue;  for  if 
according  to  law  he  may  at  his  pleasure  strike  out  the 
croBsed  lines,  he  does  not  take  a  restricted  cheque.    The 
enactment  gives  effect  to  these  lines  if  they  are  on  the 
cheque — ^**when  the  draft  bears  them" — but  does  not 
declare  they  shall  remain,  or  become  part  of  the  cheque. 

The  Act  describes  the  crossed  lines  iis  ''  an  addition  to,*' 
not  as  part  of,  the  cheque.  Of  the  two  statutes  passed  in 
England  on  the  subject — the  first,  19  and  20  Fik?.,  amounts 
according  to  judicial  interpretation,  only  to  a  direction  to 
the  banker.  In  order  to  avoid  the  uncertainty  and  injury 
which  might  be  caused  by  the  obliteration  of  crossed  lines, 
it  was  enacted  by  the  second,  21  and  22  Vie,^  in  effect  that 
these  lines  formed  a  material  part  of  the  cheque,  and  could 
not  without  committing  forgery  be  obliterated. 

The  local  Act  21  Vic.y  No.  6,  of  which  these  clauses  in 
the  "  Instruments  and  Securities  Statute  "  are  a  transcript, 
was  passed  after  the  19  and  20  Vic.,  and  before  the  21  and 
22  Vie.  The  former  contained  all  that  is  comprised  in  the 
local  Act,  yet  it  is  said  that  the  one  is  free  from  the  defect 
or  omission  to  which  the  other  is  subject.  We  have  been 
tmable  to  discover  the  means  by  which  the  subdividing 
claufles  and  omitting  words,  apparently  mere  repetition, 
produce  the  effect  ascribed  to  them ;  but  whatever  may  be 
the  difference,  if  any,  between  them,  it  cannot,  we  think,  be 
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1869.         Baccessfully  mamtained  tliat  the  local  Act  has  Ihe  same 
Golden  Lakb  power  in  thifl  country  as  the  statute  21  and  22  Fie^ 
MiNiKo       possesses  in  England. 

COUPANY        ^  ° 


V, 

Wood. 


We  think  that  these  lines  are  not,  according  to  the  legis- 
lation in  force  here,  a  material  part  of  the  cheque,  and  that 
the  mere  omission  to  allege  in  the  declaration  that  the 
cheque  bore  them — an  omission  which  it  was  apparendy 
the  object  of  the  plea  to  point  out — cannot  arail  the 
Defendant.  K  the  cheque  was  not  duly  presented,  that  can 
be  raised  as  a  defence  hj  means  of  the  proper  traTene. 
The  plea  does  not  go  on  to  state  that  the  cheque  was  not 
presented  through  a  bank,  and  the  declaration  contains  an 
averment  in  the  usual  form  of  its  having  been  dulj  pre- 
sented. It  is  possible  that  if  these  lines  formed  a  material 
part  of  the  cheque  the  fifth  plea  would  render  it  incumbent 
on  the  Plaintiffs  to  reply  presentment  through  a  bank,  but 
as  they  do  not  form  such  a  part,  we  need  not  consider  tiie 
effect  of  the  plea  in  that  aspect.  We  think  in  the  present 
form  it  affords  no  answer  whatsoever  to  the  dedaratian. 
Our  judgment  wiU  be  for  the  Plaintiffs. 


June  26. 
September  2. 

The  clerk  of  a 
District  Road 
Board  may  be 
appointed  at 
the  first  meet* 
ing  of  the 
Board,  as  soon 
as  the  Board 
has  elected  a 
chfurman. 
Such  first 
meeting  is  not 
an  "ordinary 
meeting  "  of 
the  Board. 


EEaiNA   V.    BOIfPIELD. 


B 


;IJLE  nisi  for  a  quo  warranto,  calling  on  W,  H.  Bor^U 
to  shew  b J  what  authority  he  exercised  the  office  of  deik 
of  the  Keilor  District  Bead  Board. 

The  relator  was  G.  B.  Ely,  who  claimed  to  be  clerk  of 
the  board.  He  was  appointed  in  1863  at  a  meeting  of  the 
board  for  the  election  of  chairman.  On  4th  April,  1868,  he 
was  appointed  for  the  remainder  of  the  current  year,  and  in 
October,  1868,  he  received  notice  of  dismiflsal  at  the  end  of 
the  year.    On  12th  December,  1868,  at  an  ordinary  meet- 
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ing  of  the  board,  Banfield  was  appointei  The  objection  ^32^1/ 
taken  was,  that  the  clerk  was  an  officer  who  coiJd  only  be  Reoiva 
appointed  or  dismissed  at  a  special  meeting  of  the  board.         Bonrnxu). 

BUUnf  and  Biffinbotham  shewed  cause. — ^The  Court 
oug^t  not  to  interfere.  If  Bof^fieWs  appointment  was 
bad,  JE[U/*B  was  equally  so ;  and  where  the  defect  of  title 
applies  equally  to  the  relator,  and  to  the  party  sought  to  be 
zemoYed,  the  Court  will  not  interfere :  Bex  v,  CfudUpp  (j). 
Sli/  was  only  appointed  till  the  end  of  1868,  and  he  was 
paid  till  that  time.  If  Banfield  acted  on  the  12th  December 
as  derk,  it  was  only  as  a  substitute  for  Uly^  but  Mi/  had 
no  daim  after  1868,  and  therefore  this  rule  ought  to  be 
discharged. 

JMlowg  in  support  of  the  rule. — I  do  not  rely  on  the 
appointment  of  April,  1868,  but  on  that' of  1868.  The 
board  has  no  authority  to  make  terms  with  a  clerk,  or 
appoint  him  for  a  specified  time.  He  can  only  be  appointed 
during  the  pleasure  of  the  council,  and  only  be  dismissed 
by  a  special  meeting,  for  he  is  not  a  servant  but  an  officer 
of  the  board. 

Our.  adv.  vuli. 


Stawell,  C.  J  — ^Bule  nisi  calling  upon  Bbenezer  BonfieU  September  2. 
to  show  cause  why  an  information  in  the  nature  of  a  quo 
varranto  should  not  be  exhibited  against  him  for  exercising 
fte  office  of  clerk  of  the  Keilor  District  Boad  Board,  on  the 
ground  that  George  Robert  Uly  was  removed  and  the  said 
Ehenezer  Bonfield  appointed,  each  at  ordinaiy  meetings  of 
the  road  board. 

It  was  not  disputed  that  Bonfidd^  who  was  Eh^a  successor, 
had  been  appointed  at  an  ordinary  meeting,  and  according 
to  the  affidavits  on  which  the  rule  nin  was  obtained  the 

{g)   6T.B.,S03. 
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1869.         nature  of  the  meeting  at  which  JSU/^s  original  appointment 
RsQDr A       had  been  made  did  not  appear — ^it  waa  merely  described  as  one 

BoirmLD.  ^®^^  ^^  *^®  ^^®*  ^^  November,  1863.  But,  according  to  Ae 
answering  affidavits,  the  chairman  of  the  board  had  been 
elected  at  the  same  meeting,  and  it  was  thereupon  contended 
that  the  Court  would  presume  the  latter  appointment  to 
have  been  made  as  the  Act  prescribed,  namelj,  at  the  fint 
meeting ;  and  as  it  was  not  an  ordinary  meeting,  and  no 
special  notice  could  have  been  given  of  any  matters  to  be 
transacted  thereat,  a  clerk  might  have  been  then  appointed. 
It  was  conceded  that  if  Ely^s  appointment  was  open  to  1^ 
same  objection  as  BonfieWs^  the  Court  would  not  interfere, 
and  the  case  of  Rex  v.  Oudlipp,  waa  cited,  which  hai 
been  recognised  in  Rea  v,  Bewney  (A),  and  several  subsequeat 
decisions.  The  question,  therefore,  is  whether  Ely**  fint 
appointment  was  properly  made  at  the  first  meeting,  for  we 
will  presume  that  the  chairman  was  duly  elected,  namely,  it 
that  meeting,  and  Ely's  appointment  was  made  at  tlie 
same. 

The  126th  section  of  the  Act  27  Fu;.,  No.  176,  requires 
the  board  at  their  first  meeting  to  elect  one  of  their  body 
to  be  chairman.  The  132nd,  that  ordinary  meetings  shall 
be  held  on  such  day  and  hour  as  the  board  shall  appoint 
The  134th,  that  ordinary  meetings  shall  be  held  for  trans- 
acting the  ordinary  business  of  the  board ;  and  amongst  the 
rest,  for  appointing  and  removing  the  inferior  officers.  The 
135th,  that  where  any  business  other  than  ordinary  ia 
required  or  intended  to  be  transacted  at  any  ordinaiy 
meeting,  the  clerk  shall  give  notice  thereof  to  every  mem- 
ber;  and  no  extraordinary  business  shall  be  transacted  at 
the  ordinary  meetings,  unless  due  notice  thereof  shall  hare 
been  given  at  a  prior  meeting,  and  sent  to  each  member  in 
the  manner  required  for  special  meetings.  The  151st 
enables  the  board  to  appoint  and  employ  a  treasurer,  A%A^ 
surveyor,  valuers,  collectors^  and  all  such  other  officers  aa 

Q^)    lB.&Ad.,684. 
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ihej  shall  think  proper  and  necessary.    It  is  conceded  that         19G9, 

the  clerk  ought  not  to  be  regarded  as  an  inferior  officer,  Rbouta 
within  the  meaning  of  the  184!th  section. 


V. 

Bokthld. 


The  Act  requires  notice  of  any  special  business  to  be 
given  hj  the  clerk,  but  as  cases'maj  arise  in  which,  by  death 
or  casualty,  the  board  may  be  deprived  of  the  services  of 
their  clerk,  ea  necessitate,  that  portion  of  the  Act  must  be 
regarded  as  directory ;  and  notice  given  to  each  member  by 
the  chairman,  considered  sufficient ;  if  this  were  not  so,  on 
a  vacancy  suddenly  occurring  there  would  be  no  possibility 
of  appointing  a  successor.  The  Act  does  not  expressly 
provide  for  the  transaction  of  any  other  business  at  the  first 
meeting  than  the  election  of  a  chairman.  But  if  a  clerk 
may  not  be  then  appointed,  the  appointment  must  be  post- 
poned to  the  next  ordinary  meeting,  the  chairman  causing 
notice  to  be  given  to  each  member  of  the  intended  business. 
The  first  meeting  is  not  an  ordinary  meeting — ^the  time  of 
holding  it  has  not  been  appointed  by  the  board.  The  Act 
does  not  expressly  declare  when  the  clerk  shaU  be  appointed. 
By  implication  it  prohibits  his  appointment,  as  not  an 
inferior  officer,  at  all  ordinary  meetings,  but  it  is  left  to  be 
inferred  when  such  an  appointment  may  be  made.  If  this 
were  not  a  valid  appointment,  it  would  have  been  necessary  to 
Bospend  all  proceedings  until  a  meeting  was  held  for  which 
notice  of  this  special  business  had  been  given  by  a  person 
not  named  as  having  power  to  issue  notices.  A  clerk  of 
some  kind  is,  for  all  purposes  relating  to  the  working  of  the 
corporation,  an  essential  functionary,  and  we  conceive  the 
appointment  may  be  made  quamprimum — that  is,  as  soon  as 
the  corporate  body  has  elected  their  chairman.  Ely^s  first 
appointment  was  consequently  properly  made ;  those  made 
subsequently  at  ordinary  meetings  are  inoperative.  The 
first,  until  duly  cancelled  continues.  The  board  have 
authority  to  appoint,  not  for  a  fixed  period,  but  during 
pleasure.  The  rule  will  therefore  be  absolute ;  but  as  the 
objection  is  of  a  purely  technical  nature,  which,  so  far  as 
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1869. 

«. 
Bonthu). 


the  objector  could  waive,  lie  has  waived ;  and  as  be  is  now 
obliged  by  no  small  amount  of  ingenuity,  to  eke  out  firom 
his  opponent's  affidavits  m&terials  sufficient  to  sustain  Ub 
application,  we  give  no  coats. 

Ruls  aUoihOe^  mAoui  todt 


THE  BANK  OF  VAN   DIEMEN'S  LAND  v.  THE 
ji,^29.  BANK  OF  VICTORIA. 

September  2.        . 

A  biU  of  xjLcTION  for  negligence  by  a  bank  at  Launceston,  in 

b^tr«Mnted  "*  ^J^i^ai^a*  against  its  agents,  a  bank  in  Melbourne. 

for  acceptance 

The  declaration  contained  six  counts  : — (1)  For  not 
having,  as  agents  for  the  Plaintiffs,  with  due  diligence 
presented  for  acceptance  a  bill  of  exchange  drawn  by  Owm^ 
of  Launceston,  upon  Chldshrough  ^  Oo.y  of  Melbounei 
endorsed  to  Plaintiffii,  and  by  them  to  the  Defendants,  in 
order  that  they  might  get  the  same  accepted  for  the  benefit 
of  the  Plaintiffs.  (2)  For  negligence,  as  such  agents,  in 
having  allowed  the  bill  accepted  by  Goldtibrough  ^  Cb.  to 
thoaghitmust  remain  an  unreasonable  time  in  the  hands  of  the  drawees, 
ont  improper     ^^^9  within  such  time,  cancelled  their  acceptance.    (3)  For 

delay.    In 

presenting  foreign  bilLi  of  exchange  for  acceptance,  reasonable  diligence  is  nsed  if  dooa 

on  the  day  after  recdpt  of  the  bllL 

A  Bank  received  from  a  customer,  for  presentment  and  coUection,  a  foreign  bill 
of  exchange  on  a  Friday,  and  left  it  with  the  drawees  for  acceptance  on  the  ttme 
day. 

Held,  that  the  Bank  need  not  hare  presented  the  bill  for  acceptance  before  Satoidiy, 
and  would  then  have  had  till  Monday  to  obtain  the  acceptanee,  or  the  reAusl  of  the 
drawee  to  accept,  and  that  the  circumstance  of  having  presented  the  bill  on  f^nday  did 
not  compel  the  Bank  to  obtain  an  answer  on  Saturday. 

A  bill  was  dishonoured  in  Melbourne  on  a  Monday.  Notice  of  dishonour  was  sent  to 
the  drawer  in  Launceston,  Tasmania,  by  a  mail  leaving  Melbourne  on  Tuesday.  A  msil 
had  left  Melbourne  for  Launceston  on  the  Monday  evening,  but  letters  by  Tuesds/f 
mail  were  delivered  in  Launceston  as  soon  as  those  by  Monday's  mail. 

Held,  that  due  diligence  had  not  been  used  in  giving  notice  of  dishonour. 

If  a  drawee  has  written  his  name  on  a  bill  with  the  intention  to  accept^  he  ii  it 
liberty  to  cancel  the  acceptance  before  the  bill  is  delivered ;  or  semble,  before  the  fiut  of 
aoceptanoe  is  communicated  to  the  holder. 


within  a 
reasonable 
time  of  its 
receipt  by  the 
holder,  which 
is  a  mixed 
question  of  law 
and  fact.    It 
need  not  be 
sentfor  accept- 
ance by  the 
very  earliest 
opportunity. 
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negligence,  as  such  agents,  in  leaying  the  bill  an  unreason-         ^^^' 
able  time  with  Goldshrough  ^  Co.  without  having  demanded  Bani  of  Vak 
itj  and  obtained  it  back  from  them,  accepted,  or  refused  to      ^^^]J^'* 
be  accepted  by  them.     (4)   For  negligence,  as  such  agents,  «. 

in  leaving  the  bill  an  unreasonable  time  with  Goldsbrouyh  ^^i^ 
^  Oo.y  who  signed  their  acceptance  of  it,  but  during  such 
unreasonable  time,  and  before  deliyering  the  bill  to  the 
Defendants,  cancelled  their  signature.  (5)  Tor  negligence, 
as  such  agents,  in  not  noting  the  bill  for  non-acceptance, 
or  giving  due  notice  of  non-acceptance  to  the  Plaintiffs. 
(6)  For  negligence,  as  such  agents,  in  wrongfully  protest- 
ing the  bill  for  non-acceptance,  when  in  fact  it  had  been 
accepted. 

Pleas :—  (1)  Not  guilty.  (2)  To  the  second  and  sixth 
counts,  that  Goldthrough  Sf  Ch.  did  not  accept  the  bill  as 
alleged.  (3)  To  the  fourth  count,  that  GoUahraugh  Sf  Oo, 
did  not  sign  their  acceptance  as  alleged.  (4)  To  the  fifth 
count,  that  GolMrrongh  Sf  Oo,  did  not  refuse  to  accept  the 
bill  as  alleged. 

On  the  2nd  February,  1867,  R.  T.  Gunny  a  merchant  in 
Tasmania,  drew  a  bill  of  exchange,  payable  fifteen  days 
after  sight,  for  £3,000  upon  Goldshrough  S[  Oo.  of 
Melbourne,  against  a  consignment  of  wool,  bark,  &c., 
bj  the  schooner  Nightingale^  then  loading  at  Launces- 
ton  for  Melbourne.  The  bill  was  discounted  by  Plaintiff 
on  the  4th  February,  and  the  proceeds,  £2,992  10<.,  placed 
to  Ovnn^s  credit  at  the  Bank  of  Yan  Diemen's  Land. 
The  bill  was  transmitted  to  the  Bank  of  Victoria  for 
collection,  and  was  received  by  the  Bank  of  Victoria  about 
12  o'clock  on  Friday  morning,  8th  February.  The  Bank  of 
Victoria  acted  as  agents  in  Melbourne  for  the  Bank  of  Van 
Diemen's  Land.  George  Sebden,  the  bill  clerk  of  the 
Defendants,  left  the  bill  with  Goldshrough  if  Oo.  for  accept- 
ance about  2  o'clock  on  Friday  the  8th  February.  15a 
called  for  it  on  the  following  day  at  half-past  11  a.m.,  one 
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^^^      of  the  derks  looked  for  it,  did  not  find  it,  and  eaid  "The 
Baitk  of  Yak  bill  iB  mis-laid,  call  again  on  Monday."      It  afterwards 
5^J^  '      transpired  that  Mr.  barkery  one  of  the  partners  of  QM^ 
o.  hrough  Sf  Oq,^  had,  on  the  9th  Eebruary,  accepted  this  bill 

VrtrrmtrA.  ^^^  ^0  othcrs  also  drawn  on  them  by  Mr.  Qunn  in  fiiToiir 
of  the  Commercial  Bank  and  Griffith*  Sf  Co.,  and  that  the 
latter  bills  had  been  delivered  to  the  representatives  of  the 
payees.  On  the  Sunday,  Mr.  Ounti  arrived  in  Melbounie 
from  Tasmania,  and  Mr.  JParker  on  the  Monday  morning 
arrived  in  town  early,  and  told  his  clerk  not  to  deUver  the 
bill  in  question  until  further  orders.  Hehden  called  about 
11  o'clock  that  morning  at  Goldshrough  S[  CoJ's,  and  saw  a 
derk  who  told  him  the  bill  was  ready  for  delivery,  but  the 
person  who  had  the  key  of  the  safe  was  out.  On  the  afte^ 
noon  of  that  day  Farker  saw  Gunn^  and  from  what  trans- 
pired at  the  interview  cancelled  Goldshrough  ^  Cb.*«  accept- 
ance to  the  Plaintiffs*  bill.  On  Tuesday  morning,  12th 
February,  the  bill  was  returned  to  the  Bank  of  Yictona 
with  the  acceptance  cancelled.  It  was  protested  that  afte^ 
noon,  and  intimation  of  the  dishonour  of  the  bUl  forwarded 
to  Plaintiffs  by  post  that  day.  Gunn  afterwards  became 
insolvent,  and  thus  the  Plaintiffs  could  not  recover  from 
him. 

It  appeared  also  in  evidence  that  the  whole  of  the  goods 
intended  to  be  shipped  by  the  Nightingale  were  not  shipped, 
and  that  some  of  the  bills  of  lading,  against  which  the  bill 
was  drawn,  were  not  correct. 

A  steamer  left  Melbourne  for  Launceston  with  a  mail  on 
Monday,  11th  February,  but  Tuesday  being  a  public  holiday, 
letters  which  left  Melbourne  on  the  Monday  and  Tuesday, 
were  delivered  in  Launceston  on  the  same  day — Wednesday. 
A  number  of  witnesses  were  examined  as  to  the  practice 
of  bankers  relative  to  sending  out  for  acceptance,  on  the 
day  of  their  receipt,  bills  forwarded  to  them  for  collection, 
and  also  as  to  whether,  the  bank's  closing  at  twelve  o'clock 
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on  SatardajB,  that  day  should  be  reckoned  as  a  business  l^^- 
day.  At  the  trial  before  Barry  J.,  the  following  questions  bank  op  Vait 
were  put  to  the  jury  and  answered  as  follows : — (1)  Are 
you  satisfied  that  a  mercantile  usage  has  been  established 
by  the  eyidence  as  existing  in  Melbourne  which  required 
the  Bank  of  Victoria  to  present  the  bill  for  acceptance  on 
the  day  it  was  received  P  Tes.  (2)  Do  you  think  that 
tbe  Bank  of  Victoria  was  guilty  of  negligence  or  breach  of 
duty  in  not  demanding  the  bill  to  be  delivered  to  them  on 
Saturday,  9th  February,  accepted,  or  non-accepted  ?  Strict- 
ly speaking,  there  was  a  neglect,  but,  considering  the 
respectability  of  Ooldsbrough  Sf  Co.,  and  Saturday  being  a 
short  day,  the  bank  was  excusable  in  leaving  the  bill. 
(3)  Do  you  think  if  the  bill  had  been  so  demanded  on 
Saturday  it  could  have  been  obtained  by  the  Bank  of 
Victoria,  accepted  or  non-accepted,  and  if  so,  which  ?  Yes, 
accepted.  (4)  Do  you  think  the  bill  could  have  been  ob- 
tained by  the  Bank  of  Victoria  on  Monday,  11th  February, 
micanoelled?  No.  (5)  Do  you  think  Saturday  should 
connt  as  a  business  day  ?  Yes.  On  the  first  and  sixth 
counts  they  returned  a  verdict  for  the  Defendants ;  on  all 
the  others  for  the  Plaintiffs,  and  damages  were  given  on 
each  count  for  Is. ;  but  leave  was  reserved  to  increase  them 
to  the  full  amount  of  the  bill,  £3,000. 


A  rule  nm  was  granted  to  increase  the  damages  either 
on  the  second,  third,  fourth,  or  fifth  counts  to  £3,000,  or  in 
the  alternative  to  enter  a  verdict  for  Plaintiffs  for  £3,000 
on  the  sixth  count. 


Ireland,  Q.  C,  Fellotos,  and  Williams^  shewed  cause. — 
The  Bank  of  Victoria  were  not  bound  to  present  the  bill  to 
the  drawees  on  the  Friday  as  the  law  gave  them  twenty- 
four  hours  after  the  receipt  of  a  bill  to  present  it :  Mare 
V,  Henty  (J),  Rtckford  v.  Ridge  (k),  Alexander  v.  Bureh- 
field  (/),    Tindal  v.  Brown    (m),    Smith  v,   Mullett   (n), 


(J)   10  C.  B.,  N.  S.,  66. 
(k)  2  Camp.,  537. 
(0    1  CAM.,  75: 

W.  W.  A  A*B.     VOL.  VI. — LAW. 


(m)    IT.  K.,  167. 
(t»)    2  Camp.,  208. 


() 
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1^^^  Grill  V.  Jeremy  (o),  Firth  v.  Bush  (p).  Their  pr^entation 
Bank  op  Van  on  Friday  was  therefore  a  gratuitous  act,  and  Goldsbrou^h  Sf 
^  Land^  Cb.  were  entitled  to  demand  till  Monday  before  returning  it, 
and  as  on  Monday  it  would  not  have  been  accepted,  the 
Plaintiffs  sustained  no  substantial  damage  by  Defendaota* 
acts.  The  evidence  as  to  the  custom  of  bankers  in  present- 
ing bills  was  inadmissible,  for  there  can  be  no  custom  here. 
Moreover,  Saturday  was  what  is  called  a  "  short  day,"  that 
is,  the  banks  closed  at  twelve  o'clock.  Now,  the  drawees 
had  twenty-four  hours  within  which  to  decide  whether  thej 
would  accept  the  bill,^and  these  twenty-four  hours  would 
not  expire  at  twelve  o'clock  on  Saturday.  It  is  admitted 
that  Defendants  were  technically  guilty  of  a  breach  of  duty 
in  not  getting  the  bill  on  the  Monday,  but  as  they  could 
not  have  got  it  accepted  on  that  day,  and  as  the  drawer  wis 
then  insolvent.  Plaintiffs  are  only  entitled  to  nominal 
damages.  As  to  the  sixth  count,  an  acceptance  must  be  in 
writing,  and  must  be  delivered,  or  an  intimation  given  by 
some  authorised  person  that  it  will  be  delivered.  In  this 
case  there  was  no  proof  that  the  statement  made  by  one  of 
the  clerks  that  the  bill  would  be  delivered  was  authorised, 
and  Ooldshrough  Sf  Go,  would  not  be  bound  by  it ;  Defend- 
ants were  therefore  justified  in  protesting  the  bill :  Smtk 
V.  McGlure  {q),  Ghurchill  v.  Gamett  (r). 


Michie,  Q.  C,  JSiginbotham,  and  Spensley,  in  support  of 
the  rule. — The  time  for  the  presentment  of  a  bill  is  a  mixed 
question  of  law  and  fact  for  the  judge  and  the  jury,  lie 
bill  must  be  presented  within  a  reasonable  time  after 
receipt,  and  evidence  is  admissible  to  shew  what  would  be 
a  reasonable  time.  Having  presented  the  bill  on  the  Priday 
it  is  not  open  to  the  Defendants  to  say  that  they  ought 
not  to  have  presented  it  till  Saturday.  In  strict  law  the 
drawees  were  not  entitled  to  demand  any  time  for  inquiiy 
before  accepting  or  refusing  to  accept,  but  convenience 


(o)    1  M.  &  M.,  61. 
(p)    8B.  &C.,  387. 


(q)    5  East.,  476. 
(r)    7  T.  R.,  596. 


J 
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gives  them  twenty-four  hours  to  do  so,  and  althoiigli  the  ^^ 

bill  was  not  presented  till  one  o'clock  on  Friday  the  bank  baux  o: 
WM  bound  to  get  it  back  during  bueineee  houre  next  day.  ^^^ 
The  law  takes  no  notice  of  a  short  buBinese  d&y  or  a  d. 

long  buaineaa  day,  the  day  must  be  treated  as  a  whole,  yj^' 
Had  the  Bank  of  Victom  used  diligence  on  the.  Saturday 
the  bill  could  have  been  obtained  accepted.  As  to  the 
oith  count,  delivery  wae  not  necessary  to  constitute  an 
acceptance ;  an  intimation  that  the  bill  was  accepted  wae 
sufficient.  The  Defendants  in  protesting  the  bill  deprived 
Plaintiffs  of  their  remedy  against  Ooldtbrough  ^  Co. .-  MUne 
V.  Mamood  («),  Serle  v.  Norton  {(),  MuUick  v.  Rada- 
kitten  (d),  BenHnek  v.  Dorrien  (to),  MellUh  v.  Satedon  (x), 
Smith  V.  The  Sull  Glait  Oompatu/  (g),  OhttU/  m  Bills,  191 ; 
^k*  on  BilU,  178 ;  Story  on  BilU,  253. 

Cur.  ado.  vull. 


3tawbll,  C.  J.,  read  the  judgment  of  the  Court  as    Septtmbtr  a. 
Mows : — 

The  Plaintiff — a  hank  in  Tasmania — was  the  endorsee 
of  a  draft  drawn  by  one  Qunn,  resident  there,  on  the 
house  of  GoldArovgh  if  Co.,  merchants,  Melbourne,  for 
£3,000,  at  fifteen  days  after  sight.  The  draft  was 
indorsed  and  transmitted  to  the  Defendant — a  bank  in 
Melbourne — for  presentment  and  collection.  The  action 
WAS  for  negligence,  the  declamtion  containing  six  counts : — 
(1)  For  not  having  duly  presented.  (2)  For  having 
allowed  the  draft,  after  it  had  been  accepted,  to  remain  an 
unreasonable  time  in  the  drawees'  hands,  who,  within  that 
tdme,  cancelled  their  acceptance.  (3)  For  having  left  the 
draft  with  the  drawees  for  an  unreasonable  time,  not  having 

W    15C.  B„778;  S.  C,  21L.  {»)  6  Eajt.,  199. 

J,  C.  P.,  36.  (i)  9  Biog..  416. 

(t)    3  M.  &  Bob,  401.  {<,)  11  C.  B.,  «lfJ. 
(■>)   9Hoartf*P.  C.  C.,46. 
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^^^^^  demanded  and  obtained  it  within  a  reasonable  time,  accepted 
BAifE  OP  Van  or  refused  to  be  accepted.  (4)  For  having  allowed  the  draft 
Lakd '^  after  the  drawees  had  signed  their  acceptance  to  remain  an 
nnreaflonable  time  in  their  hands,  who  within  that  tana 
before  they  delivered  it  to  the  Defendant  cancelled  and 
revoked  their  signature.  (6)  For  having  neglected  to  note 
the  non-acceptance.  (6)  For  having  wrongfiilly,  after 
the  draft  had  been  accepted,  protested  it  for  non-accept- 
ance. Fleas  :— rNot  Guilty,  and  traverses  of  the  drawecB 
having  accepted,  signed  their  acceptance,  or  refused  to 
accept.     Issues  were  joined  and  the  case  tried. 


The  draft  was  received  by  the  Defendant  on  Friday,  Sth  •\ 
February,  1868,  and  at  one  o'clock  p.m.  it  was  given  to  the 
bill  clerk,  who  at  two  o'clock  p.m.  presented  it  for  accept- 
ance, leaving  it  with  a  clerk  at  Goldshroitgh  ^  Oo.^s  counting- 
house.  On  Saturday,  the  9th,  the  firm's  acceptance  was 
written  by  one  of  the  partners,  and  the  draft  so  accepted 
given  to  a  clerk  to  be  delivered  in  the  usual  course ;  after 
this  it  was  by  some  accident  mislaid,  and  when  demanded 
on  this  day  on  behalf  of  the  Defendant  could  not  be  fomid. 
The  clerk  who  called  for  it  was  told,  "  Bill  is  mislaid ;  call 
again  on  Monday."  On  Monday,  the  11th,  before  the 
drawees'  counting-house  was  opened,  one  of  the  firm,  in 
consequence  of  information  he  had  received,  directed  that 
the  bill  should  not  be  delivered,  and  in  a  subsequent  part 
of  the  day  cancelled  the  acceptance.  He  had  discovered 
that  the  goods  against  which  the  draft  was  drawn  had  not 
been  shipped ;  the  drawer  was  in  insolvent  circumstances, 
and  in  the  drawees'  debt  £2000  and  upwards.  The  bill  was 
on  the  same  day,  Monday,  demanded  on  the  part  of  the 
Defendant,  and  the  applicant  was  told  by  a  derk  to  the 
effect  that  "  the  bill  was  ready  to  be  given  up,  but  the 
person  who  had  charge  of  it  was  out."  On  Tuesday,  the 
bill,  with  the  acceptance  cancelled,  was  given  to  the 
defendant  and  protested.  Notice  of  dishonor  was  forwarded 
to  the  Plaintiff*  that  evening  by  mail  to  Tasmania.   A  mail 
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had  been  also  despatched  on  the  eyening  of  Monday  ;*  but      v-i?r^ 

letters  by  the  mail  of  Tuesday  were,  in  consequence  of  a  Bank  of  Van 

holiday,  delivered  at  their  address  as  soon  as  those  by  the         Land 

mail  of  Monday.     The  insolrency  of  the  drawer,  Ounn,  was 

admitted  during  the  trial.    A  verdict  was  returned  for  the 

Defendant  on  the  first  and  last,  and  for  the  plaintiff  on  all 

the  other  counts,  damages  1«.,  the  jury  answering  certain 

questions  submitted  to  them,  and  leave  having  been  reserved 

to  either  side  to  move  to  set  aside  an  adverse  verdict  on 

any  issue,  and  to  the  plaintiff  to  increase  the  damages  to 

£3,000.     The  present  rule  was  obtained  to  increase  the 

damages  on  the  second,  third,  fourth,  and  fifth  counts  to 

£3,000,  or  to  enter  a  verdict  for  the  Plaintiff  on  the  last 

count,  on  the  ground  that  he  was  proved  to  have  been 

damnified  by  the  wrongful  protest  by  the  Defendant  of  a 

bill  of  exchange  accepted  by  the  drawees,  and  which  they 

had  no  power  to  cancel. 


The  bill  is  payable  a  certain  number  of  days  after  sight ; 
presentment,  tberefore,  was  necessary  in  order  to  fix  the 
time  firom  which  those  days  commence.  No  special  duty  is 
laid  in  the  declaration,  nothing  beyond  that  usually  observed 
by  a  banker  towards  the  customer  who  transmits  a  nego- 
tiable security  to  be  presented,  and  if  dishonoured,  to  take 
the  necessary  steps  in  proper  time,  but  if  paid,  to  receive 
the  amount,  and  deal  with  it  according  to  instructions.  The 
duty  so  laid  is  that  which  the  evidence  sustains.  Although 
nothing  beyond  the  usual  routine  was  to  be  observed ;  it 
might  have  so  happened,  however,  that  had  the  Defendant 
pressed  for  an  answer,  or  protested  the  bill  for  non-accept- 
ance on  the  Saturday,  the  drawees,  in  ignorance  of  the  true 
state  of  ChmrCs  affairs,  and  of  the  non-shipment  of  the 
goods  against  which  the  draft  had  been  drawn,  would  have 
delivered  it,  and  have  thus,  to  their  own  loss,  been  com- 
pelled to  pay  the  amount,  as  their  acceptance,  once  deli- 
vered, would  not  have  been  dishonoured.  The  action  is,  in 
truth,  brought  to  recover  the  amount  from  the  Defendant 
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Bank  op  Van  drawees.     The  duty  apparently  is  of  the  ordinary  kind,  but 

the  circumstances  under  which  the  Plaintiff  seeks  to  recover 
from  the  Defendant  are  peculiar. 
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It  will  facilitate  the  deciding  on  the  question  of  negli- 
gence, or,  as  it  may  be  really  considered,  breach  of  duty,  if 
the  case  is  divested  of  all  extraneous  matter,  and  thus  the 
true  nature  of  that  duty  ascertained.  With  this  object,  it 
may  be  regarded  as  the  ordinary  instance  in  which,  by  the 
laches  of  the  holder,  to  present  or  give  notice  of  dishonour, 
in  due  time  the  drawer  or  previous  endorser  has  been  dis- 
charged. The  Judicial  Committee  of  Her  Majesty's  ftivy 
Council,  in  Mullick  v  Radakissen,  approved  of  the  principle 
laid  down  in  Muilman  v.  D'Eguino  (z\  and  Mellish  v.  Raiedan, 
namely,  that  a  bill  must  be  presented  within  a  reasonable 
time,  which  is  a  mixed  question  of  law  and  fact — ^that  in 
determining  that  question,  not  the  interests  of  the  drawer 
only,  but  those  of  the  holder,  must  be  taken  into  account, 
and  that  the  bill  need  not  be  sent  for  acceptance  by  the 
very  earliest  opportunity,  though  it  must  be  sent  without 
improper  delay.  In  Smith  v.  MulUtt,  and  Grill  v.  Jeremy, 
it  was  decided  that  notice  of  dishonour  need  not  be  sent 
until  the  day  after  that  on  which  the  person  himself  re- 
ceived it,  Lord  Tenterden,  in  Grill  v.  Jeremy,  observing,  "  In 
these  cases  it  is  of  great  importance  to  have  a  fixed  rule, 
and  not  to  resort  to  nice  questions  of  the  sufficiency  in  each 
particular  case  of  a  certain  number  of  hours  or  minutes ; " 
and  Lord  Ellenborough,  in  Smith  v.  Mulhtt,  *^  It  is  of  great 
importance  that  there  should  be  an  established  rule  upon 
the  subject.  If  you  limit  a  man  to  a  fractional  part  of  a 
day,  it  will  come  to  a  question  of  how  swiftly  the  notice 
can  be  conveyed — ^you  will  have  a  race  against  time ; "  and 
in  Rickford  v.  Ridge,  it  was  held  that  a  banker  in  London 
who  receives  a  cheque  is  not  bound  to  present  it  for  pay- 
ment till  the  following  day.     "  Bankers  would  be  kept  in  a 

(«)    2  H.  BU  565. 
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continual  fever  if  they  were  obliged  to  present  a  cheque  the  1^^^- 
moment  it  was  paid  in."  In  Hare  v.  Kenty  the  same  prin-  Bank  op  Van 
ciple  was  recognised  as  regards  country  bankers.  Since 
some  of  these  decisions  were  pronounced,  clearing-houses 
bare  been  established  in  London  and  other  places,  but 
where  they  have  not  been  established,  or  in  cases  in  which 
the  practice  arising  from  their  haying  been  established  does 
not  apply,  the  rule  last  mentioned  may  now  be  regarded  as 
settled,  and  applicable  to  biQs  of  exchange  as  well  as  to 
cheques.  For,  independently  of  authorities  on  the  point,  if 
any  greater  despatch  were  required  in  the  one  case  than 
the  other,  a  cheque  which  ought  to  be  treated  as  payment 
should  be  presented  at  least  as  soon,  to  obtain  that  pay- 
ment, as  a  bill  to  be  accepted.  At  first  sight,  the  two 
chains  of  authorities  to  which  we  have  referred  appear 
somewhat  opposed  one  to  the  other,  but  on  examination  we 
think  they  in  no  way  conflict.  "Where  the  time  required 
for  the  performance  of  the  act  cannot  vary  to  any  great 
extent,  as  in  accepting  or  refusing  to  accept  a  bill  after  it 
has  been  presented,  the  general  convenience  arising  from 
miiformity  has  established  a  general  usage  by  which  the 
meaning  in  all  such  cases  of  reasonable  diligence  according 
to  the  law  merchant  has  been  determined.  So  also  in  cases 
of  giving  notice  of  dishonour,  or  of  presenting  cheques  for 
payment,  or  bills  of  exchange  for  acceptance  by  bankers  in 
the  same  town,  reasonable  diligence  has  been  used  if  the 
presentment  is  made,  or  the  n'otice  of  dishonour  given,  on 
the  day  after  receipt.  Where,  however,  the  time  for  the 
performance  of  the  act  may  vary  very  considerably  in  dif- 
ferent cases,  where  no  general  usage  could  well  arise,  and 
none  has  been  established,  or  where  several  and  conflicting 
interests  must  be  considered,  there  the  matter  is  necessarily 
a  mixed  question  of  law  and  fact.  Both  were  so,  but  one 
by  judicial  decisions  on  general  usage,  has  become  part  of 
the  law  merchant,  and  has,  therefore,  ceased  to  be  a  ques- 
tion of  &ct.  The  other  has  not  so  become,  and  therefore 
Btill  continues  as  it  was,  a  subject  involving  both  questions 
of  law  and  matters  of  fact. 
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^^2?^^  W©  iieed  not  decide  whether  eridence  of  a  special  local 

Bank  of  Van  usage  in  opposition  to  the  law  merchant  is  properly  reoeiT- 

able ;  it  has  been  received,  bnt  it  fails,  in  our  opinion,  to 
establish,  even  within  the  limits  of  the  city  of  Melbourne,  s 
general,  uniform,  and  reasonable  usage  to  present  bills  of 
exchange  for  acceptance  on  the  same  day  they  have  been 
received.  Statements  of  bankers  that  they  would  send 
foreign  bills  out  for  acceptance  on  the  day  they  received 
them,  if  they  could,  but  if  it  was  a  heavy  mail,  on  the  next 
day,  prove  no  such  usage  in  our  opinion.  On  the  contrary, 
they  show  the  danger  of  hastily  accepting  those  statements 
as  proof;  for,  if  such  usage  were  once  establifihed,  the  size 
of  the  mail  would  afford  no  excuse  for  non-compliance.  It 
can  readily  be  understood  why,  for  the  sake  of  themsehes 
or  their  constituents,  bankers  may  be  desirous  to  obtain  tke 
acceptance  of  any  drafts  as  early  as  possible,  but  there  is  a 
clear  distinction  between  such  a  desire  and  proof  of  anj 
reasonable,  uniform,  and  generally  recognised  usage— a 
usage,  too,  which,  it  is  said,  has  in  a  particular  localitj 
altered  the  law  merchant.  The  verdict  for  the  Plainti^ 
awarding  only  nominal  damages,  when  closely  examined, 
supports  the  view  that  a  uniform  usage  has  not  been  proved. 
It  was  left  to  the  jury  to  give  nominal  or  substantial 
damages,  as  they  found  the  Defendant  had  or  had  not  been 
guilty  of  negligence  in  not  obtaining  an  answer  on  Satur- 
day. If  it  was  necessary  to  present  on  Friday,  an  answer 
ought  to  have  been  obtained  on  Saturday,  and  the  omission 
to  do  so  could  not  be  cured  by  any  reliance  on  the  mercan- 
tile position  of  the  drawees.  As  the  biU  might  have  been 
obtained  accepted  on  the  Saturday,  and  if  then  obtained 
would  have  been  met  at  maturity,  the  Plaintiff  was  entitled 
to  substantial  damages ;  the  answers  to  some  of  the  ques- 
tions are  no  doubt  opposed  to  this  view  of  the  verdict. 


Continuing  the  consideration  of  the  subject,  we  think 
that  if  notice  of  dishonour  had  been  given  on  Monday,  i^e 
Defendant  would  not  have  been  liable  had  the  action  been 
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brouglit  for  not  having  given  that  notice  in  due  time.    A      v3?^ 
bank  is  allowed  a  day  to  present  a  cheque  or  give  notice  of  Bank  ov  Van 
dishonour,  and  by  analogy  we  think  that,  under  ordinary 
circumstances,  the  Defendant  had  until  Saturday  to  pre- 
sent, and  until  Monday  to  obtain  an  acceptance  or  refusal 
to  accept,  and,  if  not  accepted,  give  notice  of  dishonour. 
The  probability  that  pressure,  or  threat  of  protesting  the 
bill  if  not  accepted,  would  have  led  to  its  being  delivered 
accepted  on  Saturday,  in  no  way  affects  the  question  of 
negligence ;  for  it  formed  no  part  of  the  Defendant's  duty 
to  press  that  the  draft  should  be  accepted,  or  that  the 
acceptance,  if  signed,  but  not  delivered,  should  be  delivered 
to  him.     The  Defendant  was,  in  our  opinion,  simply  to  pre- 
sent and  obtain  a  distinct  definite  answer  one  way  or  the 
other.     We  make  these  observations  because  during  the 
argument  the  case  was  put  for  the  Plaintiff  as  if  the  De- 
fendant was  guilty  of  negligence  merely,  because  this  draft 
was  not  obtained  on  the  9th,  accepted  in  the  same  way  as 
one  of  the  other  drafts  on  the  same  drawees  was  obtained 
by  the  holder  thereof.     If  the  legal  obligation  be  correctly 
stated,  as  we  believe  it  to  be,  it  cannot  be  received  as  sound 
reasoning  that,  because    another    person,  the    holder  of 
another  draft,  procured  the  acceptance  of  that  draft  a  day 
before  he  was  entitled  to  insist  on  its  delivery,  the  omission 
to  act  as  he  did  affords  any  evidence  of  negligence  on  the 
part  of  the  Defendant. 


The  Plaintiff,  however,  without  admitting  that  due  dili- 
gence would  have  been  used  if  there  had  been  presentment 
on  Saturday,  an  answer  on  Monday,  and  notice  then  given, 
contended  that  the  Defendant,  whether  rightly  or  wrongly, 
having  presented  on  Friday  was  bound  to  obtain  an  answer 
on  Saturday.  It  was  not  competent  for  the  bank,  it  was 
said,  consistently  with  its  duty  to  the  Plaintiff,  having  once 
presented,  to  make  any  other  division  of  the  interval  be- 
tweeA  the  receipt  of  the  draft  and  the  time  when  notice  of 
dishonour  should  have  been  given.  Although  the  Defendant 
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~^rZl,      ^^^  ^  perform  two  acts — ^present  and  obtain  an  anawer— 
Baitk  op  Vjln  and  separate  times  are  allotted  for  the  performance  of  each, 
yet    both    combined  constitute  only    one  duty,  samdj, 
obtain  an  answer,  and  if  required  give  notice  with  doe 
promptness.    It  does  not,  however,  necessarily  follow  tbat 
the  time  can  be  diyided  to  suit  the  Defendant's  yiews ;  and 
this,  in  our  opinion,  is  the  gist  of  the  present  case.    It 
appears  that  without  in  any  way  consulting  the  conTenience 
of  the  bank,  or,  so  far  as  could  then  be  supposed,  lessening 
the  prospect  of  the  drawees  accepting,  the  period  allowed 
by  law  to  present  was  voluntarily,  on  the  defendant's  ptft, 
abridged,  and  the  draft  presented  earlier  than  was  required. 
It  cannot,  we  think,  be  fairly  said,  apart  from  the  special 
circumstances  which    subsequently  transpired,  that  tkiu 
leaving  a  draft  with  the  drawees  longer  than  the  law  re- 
quired was  Hkely  to  prevent  its  ultimate  acceptance.    The 
time  now  allowed  is  so  allowed  in  order  to  afford  the  drawee 
full  opportunity  for  removing  any  scruples,  and  satisfying 
himself  as  to  whether  he  should  accept  or  not.     Had  that 
time  been  abridged,  or  a  longer  time  taken  by  the  holder  to 
present,  the  case  would  have  been  very  different.    Does, 
then,  this  voluntary  abridging  of  the  time  for  the  first  of  the 
two  acts  deprive  the  Defendant  of  any  portion  of  the  full 
time  allowed  for  both — of  the  period,  in  fact,  within  which 
he  might,  but  for  this  abridgment,  have  given  notice  of 
dishonour?     There  is  no  express   decision  on  the  point. 
Sare  v.  Henty  is  not,  in  our  opinion,  a  direct  authority,  as 
was  contended  for  the  Defendant.     StiU,  considered  in  all 
its  parts,  it  appears  to  recognise  the  principle,  that  if  there 
are  two  courses  open  to  the  holder  of  a  cheque  as  regards 
presenting  it  for  payment,  he  may  pursue  either  so  long  as 
the  time  allowed  by  law  for  that  presentment  is  not  ex- 
ceeded.    The  cheque  in  that  case  forwarded  by  the  night 
post  of  Friday,  the  day  it  was  received,  to  the  clearing- 
house, might  as  well  have  been  sent  direct  to  Lewes  fw 
presentment,  but  the  celerity  in  thus  despatching  it  did  not 
determine  the  case  against  the  then  Defendant ;  still  less 
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was  the  question  held  to  be  a  matter  of  fact  for  the  jury.       v^??V/ 
And  in  the  present  case  we  think  the  circumstance  of  hav-  Baitk  op  Van 
ing  presented  the  draft  on  Friday  did  not  compel  the         laSd  ^ 
Defendant  to  obtain  an  answer  on  Saturday,  or  preclude  v. 

bim  from  dividing  the  interval  so  as  to  allow  less  time  for  Vigtobia. 
presentment,  and  thus  inconvenience  only  the  Bank  of 
Yictoria,  and  more  time  for  acceptance,  and  thus  conve- 
nience the  drawees.  In  fact,  the  Plaintiff's  argument 
would  ahnost  lead  to  this  conclusion,  that  the  Defendant 
was  guilty  of  negligence,  because  he  (the  Plaintiff)  did  not 
receive  notice  of  dishonour  sooner  than  the  law  required ; 
for  had  the  bill  been  protested  on  Saturday,  a  mail  made 
np,  as  it  might  have  been,  on  that  night,  and  notice  of  dis- 
honour forwarded  by  that  mail  to  the  Plaintiff  in  Tasmania, 
he  would  thus  have  received  it  earlier  than  he  was  entitled ; 
and  yet  the  Defendant,  it  is  urged,  must  be  held  to  have 
discharged  his  duty  negligently  because  notice  was  not  sent 
thus  earlier  than  was  necessary. 

On  the  11th,  the  draft  could  not,  according  to  the  evi- 
dence, have  been  obtained  accepted.  Had  it  been  protested 
and  notice  sent  on  that  day,  due  diligence  would  have,  in 
our  opinion,  as  we  have  already  said,  been  used.  Notice, 
however,  was  not  sent  until  Tuesday,  the  12th,  and  though 
it  was  received  as  soon  as  if  it  had  been  forwarded  on  Mon- 
day, we  think  due  diligence  was  not  used.  We  cannot 
speculate  as  to  results.  The  fact  remains  that,  whatever 
the  effect  might  have  been,  even  if  due  diligence  had  been 
used,  it  has  not,  and  the  verdict,  therefore,  must  stand, 
though  the  damages  ought  to  remain  only  nominal,  as  the 
drawer  was  insolvent. 

We  think,  too,  the  division  of  the  time  in  this  case  is  a 
question  for  the  Court,  and  not  for  the  jury.  If  they  were 
to  determine  whether  the  time  could  not  have  been  thus 
divided,  they  would,  in  effect,  decide  on  whether  a  bill 
should  be  presented  on  the  day  it  was  received,  or  the  day 
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y^^",      after,  a  question  upon  which,  in  the  absence  of  proof  of  > 
Bank  op  Van  special  usage  on  the  subject,  it  is  not  for  them  to  pro- 
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According  to  our  view,  the  verdict  for  the  Plaintiff,  with 
nominal  damages  on  the  fifth  count,  should  stand.  No 
cross  rule  has  been  taken  out  as  regards  the  second,  third, 
or  fourth,  and  the  Plaintiff  has  addressed  his  arguments  to 
an  increase  of  damages  on  the  fifbh ;  we  need  not,  therefore, 
specially  consider  any  of  the  preceding. 

It  only  remains  to  dispose  of  the  cause  of  action  in  the 
last  count.  Much  stress  was  laid  during  the  argument  on 
the  Plaintiff^s  right  to  have  a  verdict  on  that  count  with 
substantial  damages,  the  acceptance  of  the  firm  having 
been,  in  fieict,  written  on  the  draft  on  Saturday,  and  the 
answer  then  given  to  the  Defendant's  clerk  who  called  for 
it  to  the  effect  that  '^  Bill  was  mislaid ;  call  again  on  Mon- 
day ;*'  and  on  Monday  that  '*  Bill  was  ready  to  be  deliyered 
up,  but  the  person  who  had  charge  of  it  was  out,"  amoonted, 
it  was  contended,  to  evidence  of  a  complete  acceptance ;  or, 
if  it  did  not,  the  conversation  between  the  bank  clerk  and  a 
member  of  the  firm  of  Goldthrough  Sf  Oo,  on  Tuesday,  12th, 
was  an  estoppel  which  precluded  the  drawees  from  aajing 
the  draft  had  not  been  accepted,  and  from  cancelling  the 
acceptance ;  so  that  to  protest  the  draft  afterwards  was 
negligence  on  the  Defendant's  part.  •  In  Oox  v,  Troy  (a),  it  was 
determined  that,  even  if  the  drawee  has  written  his  name 
on  the  bill  with  the  intention  to  accept,  he  is  at  liberty  to 
cancel  the  acceptance  before  the  bill  is  delivered.  To  this 
summary  of  the  decision  Mr  Justice  Byles  has  added  in  his 
work  on  bills,  "  or,  at  least,  before  the  fact  of  acceptance 
is  communicated  to  the  holder."  Now,  the  Plaintiff  has,  in 
our  opinion,  failed  to  establish  facts  which  support  either 
the  ruling  or  the  comment.  There  is  no  proof  whaterer  of 
actual  delivery.     The  answer  on  Saturday  affords  no  eri- 

(a)     5  B.  &  Aid.,  474. 


CASES  AT  LAW. 


193 


Dibsien's 
Lakb 

V. 

Bane  OF 

ViCTOEIA, 


dence  that  the  bill  had  been  accepted,  and  there  is  no  proof  1S69. 
of  any  authority  on  the  part  of  the  clerk  to  return  the  bank  op  Van 
answer  he  did  on  the  morning  of  the  11th ;  the  fact  of 
directions  having  been  issued  by  the  drawees — his 
employers — on  that  morning  not  to  deliver  up  the  biU 
negatives  any  presumption  that  could  fairly  be  raised  to  the 
contrary.  Nor  does  the  conversation  referred  to  amount, 
in  our  opinion,  to  any  admission  that  the  draft  had  been 
accepted.  The  clerk  said  he  went  to  procure  the  drawees' 
acceptance — ^if  already  accepted,  this  was  unnecessary.  The 
observation,  "  It  was  reported  accepted ;  I  consider  it  was 
accepted,  and  beg  of  you  to  accept  it,"  corroborates  this 
view,  namely,  that  the  bank  never  supposed  the  draft  had 
been  fuUy  accepted.  The  answer,  "  I  won't  accept,"  con- 
tains, in  our  opinion,  no  admission  that,  having  been 
accepted,  it  had  been  ordered  to  be  delivered — ^it  meets  the 
question  put,  "  And  I  beg  of  you  to  accept,"  which,  we 
think,  was  all  that  was  then  required  of  the  person  ad- 
dressed. We  are  of  opinion  that  the  draft,  though  accepted 
in  writing,  never  was  delivered  as  an  acceptance,  nor  ad- 
mitted to  have  been  so  delivered,  nor  was  anything  which 
could  be  regarded  as  equivalent  to  a  delivery  having  taken 
place  communicated  by  a  duly  authorised  agent.  The  rule 
obtained  wiU  be  discharged. 


s 


ETALL  V.  KENEALT. 

Sept.  2,  S,  4. 
FECIAL  case  by  way  of  appeal  from  the  magistrates  at      xj^e 
Melbourne.    The  case  was  stated  substantially  as  follows: —  'l?'^"f**?'^* 

•^  Statute  "  gave 

the  Legis- 
lature of  Victoria  aathority  to  "re-enact"  existing  laws;  and  the  22  Vic.,  No.  68,  in 
making  perpetual  the  18  Vie.,  No.  8,  was  a  "  re-enactment "  of  it,  by  virtne  of  which  it 
is  still  in  force.  The  ''Influx  of  Criminal*  Prevention  Act"  (18  Vic.,  No.  3)  applies 
equally  to  abeolntely,  as  to  conditionally,  pardoned  criminals;  and  the  Crown  in  assent- 
ing to  that  Actk  expressed  an  intention  that  the  Boyal  prerogative  should  be  exercised 
subject  to  it. 
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^^^^1^^  "  The  complaint  alleged  that  Jolm  Kenealy  came   into  TietonE 

Byaxx         "  illegally,  contrary  to  18  Ftc,  No.  3.      The  Defendant  pleaded  nol 

f>.  "  guilty,  and  after  hearing  the  parties  and  evidence,  was  conricted,  aod 

Kenealy.       "  ordered  to  enter  into  recognizances,   himself  in  £500,  with  two 

"  sureties  in  £250  each,  upon  condition  that  within  seven  days  after 

"  his  conviction  he  shoidd  leave  the  colony. 


It  was  proved  or  admitted  upon  the  hearing  as  follows:— The 
Cheelong,  carrying  the  English  mails,  and  touching  at  King  George*! 
**  Sound,  Western  Australia,  arrived  in  Hohson's  Bay  on  the  6th  July, 
"  1869.  A  detective  police  officer,  on  the  same  day,  went  on  board  the 
steamer,  and  made  inquiries  if  there  was  any  person  on  hoard  who 
had  arrived  thereby  from  King  George's  Sound.  Defendant  replied 
"  that  he  had  so  arrived  from  King  George's  Sound,  The  officer  then 
"  asked  Defendant  to  produce  his  certificate.  Defendant  deliTered  to 
the  officer  the  following  certificate,  produced  at  the  hearing: — 

"  Western  Australia, 
"  Resident's  Office,  Albany,  29th  Jnne^  1869. 
"  I   hereby  certify  that  the  bearer  Mr.  John  Kenealy,  about  to 
proceed  to  Melbourne  per  P.  &  0.  Company's  steamer  has  been 
a  prisoner  of  the  Crown  in  Western  Australia.     He  has  leoeired 
a  free  pardon. 
"  Signature  of  officer  appointed  *)      (Signed) 

to  issue  certificates.  j    "  A.  Cocebubns  Camfbbu^  BJC. 
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The  said  steamship  came  direct  from  King  C^rge's  Sound  afore- 
**  said.  The  officer  said  to  Defendant^  'I  see  you  have  been  a  pxisoner;' 
and  he  said  '  Yes,  a  political  prisoner.'  The  officer  asked  Defendant 
what  he  meant  by  that,  and  whether  he  was  concerned  in  the  Fenian 
"  conspiracy.  Defendant  said  '  Yes.'  The  officer  asked  Defendant 
what  sentence  he  (Defendant)  had  got  ?  The  Defendant  replied  ten 
years.  The  officer  then  told  him  (Defendant)  that  he  had  no  right  to 
"  be  in  the  colony  of  Victoria,  and  stated  that  he  would  have  to  arreat 
"  him,  because  he  was  illegally  at  large  in  Victoria  aforesaid.  Defend* 
ant  replied  that  there  was  no  occasion  for  that,  and  gave  to  the  officer 
references  to  the  Hon.  John  O'Shanassy,  Hon.  Captain  MaeMaho»f 
"  and  the  Hon.  C.  Gavan  Duffy,  members  of  the  Legialators  of 
"  Victoria,  and  other  gentlemen  of  importance  in  the  colonj  of 
*'  Victoria,  and  stated  that  if  he  were  allowed  to  go  on  shore  be 
(Defendant)  could  be  easily  found.  The  officer  further  asked  him 
(Defendant)  if  he  intended  to  reside  in  Victoria,  and  he  said  Yes,  if 
**  he  was  allowed,  and  added  that  he  did  not  wish  to  break  the  law. 
The  officer  inrther  asked  him  (Defendant)  where  he  was  going  to 
reside,  and  in  reply  Defendant  mentioned  the  name  of  the  Doke  of 
*'  Hothsay  Hotel  in  Melbourne.  Defendant  took  a  document  from  his 
"  pocket,  but  the  officer  did  not  read  it.  Defendant  was  asked  bj  tiie 
*'  officer  what  it  was,  and  he  said  '  The  Queen's  free  pardon.'  The 
"  officer  deposed  that  he  had  not  seen  Defendant  since  to  speak  to  fain; 
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*'  that  he  had  not  known  the  Defendant  at  any  time  before  the  present.  ^  ^^^- 
"  That  he  (the  officer)  always  went  on  board  steamers  arriving  per 
**  King  George's  Sound  aforesud,  and  made  inquiries  for  persons  from 
"  the  kst' mentioned  place.  That  he  had  no  special  instructions  with 
"  regard  to  Fenians ;  that  he  never  had  any  communication  from  any- 
"  one  respecting  Defendant."  [The  case  then  set  out  the  evidence  of 
Snperintendent  Eyall  and  Detective  Slack,  Byall  proved  the 
finest  of  the  Defendant  at  St.  Patrick's  Hall.  Black  that  the 
Defendant  had  not  been  in  the  colony  since  1853  till  lately.  On 
cross-examination  this  witness  admitted  that  there  were  numerous 
persons  in  the  colony  since  1853  whom  he  did  not  know,  and  that  he 
ooold  not  tell  whether  Defendant  had  been  in  the  colony  before  1853.] 

"  It  was  admitted  upon  the  hearing  that  Kenealy  had  been  convicted 
"at  a  special  commission,  holden  in  Cork,  in  Ireland,  on  the  14th 
''December,  1865,  of  a  transportable  felony,  namely,  the  crime 
"  commonly  and  usually  described  as  treason  felony,  under  the  Act 
**  11  and  12  Vie,,  cap.  12,  the  special  commission  being  a  court  of  com- 
"  petent  jurisdiction,  and  had  by  that  court  been  sentenced  to  ten 
"  years'  transportation,  and  had  been  transported,  in  accordance  with 
"  Bach  sentence,  to  Western  Australia.  In  order  to  prove  the  identity 
"  of  the  Defendant,  and  the  fact  of  his  transportation,  the  prosecution 

called  for  the  production  of  the  certificate  of  pardon  by  the  Defendant, 

which  said  certificate  was  accordingly  produced  by  him,  and  read  on 

the  part  of  the  prosecution  as  follows : — 

"FREE  PARDON. 

"  Whsbeas  Reg.  No.  9795  John  Kenealy  was  convicted  of  treason 

''  felony  at  Cork  in  Ireland  on  the  fourteenth  day  of  December  one 

"  thousand  eight  hundred  and  sixty-five  and  sentenced  to  ten  years 
"  penal  servitude 

"  AjTD  Whebeab  Her  Most  Gracious  Majesty  Queen  Victoria  Issued 

"  a  warrant  under  her  sign  manuel  and  signet  given  at  the  Court  of 

"  St.  James's  on  the  twenty -fourth  day  of  February  one  thousand  eight 

"  hundred  and  sixty -nine  in  the  thirty-second  year  of  her  reign  and 

"  directed  to  the  Governor  of  Her   Majesty's  territory  of  Western 

"  Anstralia    Whereby  her  said  Majesty  was  graciously  pleased  to  grant 

*'  to  the  said  John  Kenealy  a  free  pardon  for  the  crime  of  which  he 

"  stands  convicted 

"  Now  I  John  Bruce  Governor,  and  Commander-in-Chief  of  the 

"  territory  of  Western  Australia  aforesaid  do  hereby  certify  and  make 

"  known  to  all  whom  it  may  concern  that  the  said  John  Kenealy  has 

"  therefore  become  entitled  to  the  above-named  firee  pardon  of  Her  Most 

**  GradouB  Majesty  Queen  Victoria. 

Given  under  my  hand  and  the  public  seal  of  the 

said  territory  at  Government-house  Perth  this 

fourteenth  day  of  May  in  the  year  of  our  Lord 

one  thousand  eight  himdred  and  sixty -nine. 

"  J.  Bbucb 

"  Governor  and  Commander-in-Chief." 
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"  It  was  admitted  that  the  John  Kenedfy  therein  mentioned  wu  the 
**  Defendant,  and  that  he  had  received  the  free  pardon  of  Her  Mq'estjr. 
**  by  virtue  of  a  warrant  nnder  sign  manaal  and  signet,  given  at  the 
"  Court  of  St.  James's,  on  the  24th  Febm&ry,  1869,  and  <ynctedto 
*'  the  Qovemor  of  Western  Australia,  in  whose  custody  the  nme  nov 
"  remains. 

"  The  Defendant  called  no  witnesses,  but  contended  that  proof 
'<  should  have  been  given  that  he  had  not  been  in  the  cdony  of  Yiciora 
prior  to  the  passing  of  the  Act  18  Vic,,  No.  8,  and  that  no  sadi  proof 
was  in  fact  given ;  that  the  said  Act  18  Vic.,  No.  3,  is  not  dow  in 
"  force ;  that  the  said  Act  did  not,  in  both  or  either  of  the  first  and  seoood 
"  sections  thereof,  on  which  the  said  charge  was  founded,  create  uj 
"  ofience,  and  that  in  fact  the  Defendant  was  nob  prohibited  bj  mj 
"  provision  of  the  said  last-mentioned  Act  from  coming  into  Yictoiii; 
"  that  the  Act  had  no  application  to  the  Defendant  under  the  anam- 
"stances  above  set  forth;  that  the  said  Uist-mentioned  Act  ooh 
**  applied  to  convicts  whose  terms  of  imprisonment  had  expired;  that 
**  the  effect  of  his  free  pardon  from  the  Queen  exempted  him  from  the 
operation  of  the  said  Act,  and  restored  him  to  the  position  of  a  nev 
man  who  had  not  been  so  convicted ;  that  the  said  Act  could  not,  and 
did  not,  control  the  Boyal  prerogative,  and  did  not  affect  any  pardon 
granted  by  virtue  of  such  prerogative.  The  magistrates  determiiied 
"  that  the  matter  stated  afforded  no  grounds  of  answer  or  defence  to 
"the  information.  The  question  for  the  opinion  of  the  Court  ii 
"  whether  the  said  determination  was  erroneous  in  point  of  law." 

Ireland,  Q.C.  (with  him  Adamson),  for  the  Prosecutor. 
As  to  the  first  objection  taken  for  the  Defendant,  it  was  for 
him  to  give  evidence  that  he  was  in  the  colony  before  1854, 
although  the  prosecutor  has  given  negative  evidence  so  f&r 
as  he  could.  It  was  proved  that  Kenealy  was  seen  to 
arrive  in  Hobson's  Bay  by  the  mail  steamer,  and  one  officer 
said  he  had  never  previously  seen  him  in  Victoria.  It  ifl 
then  said  that  the  "  Influx  ofCriminaU  Prevention  Act^'  u 
not  in  force  here.  The  18  Vic.,  No.  3,  was  passed  on  the 
16th  November,  1854,  and  by  sec.  16  was  to  continue  in 
force  for  one  year  from  the  passing,  and  thence  to  tbe  end 
of  the  next  session  of  the  Legislative  Council.  In  FebruiiT, 
1856,  the  19  Vic.,  No.  3,  was  passed  temporarily,  continuing 
the  Act,  and  a  further  Act  was  passed  in  Eebruaiy,  1859, 
reciting  that  certain  acts  were  about  to  expire,  among 
others  18  Vic.,  No.  3,  and  19  Fu?.,  No.  3,  and  enacting  tliat 
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they  shcmld  continue  as  they  liad  been  altered  or  amended  18^^. 
imtQ  otherwise  provided  by  law.  It  is  said  that  because 
the  18  Tie.,  No.  3,  and  19  Vic.y  No.  3,  had  not  been  altered 
or  amended,  therefore  they  were  not  continued — a  proposi- 
tion simply  absurd.  It  is  also  urged  that  the  pardon  by 
the  Queen  prevents  the  Act  applying;  that  the  Boyal 
prerogative  must  be  taken  away  by  express  words,  and 
that  there  are  no  such  words  in  this  Act.  Dover  v.  Maes-- 
iaer  (5)  draws  the  distinction  which  is  always  recognised, 
that  in  offences  committed  at  common  law  the  Boyal 
pardon  wipes  out  the  crime;  but  that  the  pardon  cannot 
get  rid  of  any  consequences  imposed  by  statute.  At 
common  law,  a  pardon  obliterates  all  the  consequences 
flowing  from  the  offence,  but  in  the  case  of  an  offence  under 
a  statute  it  may  wipe  out  the  punishment,  but  cannot 
prevent  the  other  consequences  imposed  by  the  statute. 
The  language  of  the  18  Vic.,  No.  3,  is  express,  and  is  suffi- 
cient to  take  away  the  Boyal  prerogative.  In  many  acts 
there  is  a  saving  clause,  that  nothing  therein  contained 
shall  be  taken  to  affect  the  Queen's  prerog^itive,  but  that 
dause  is  absent  from  this  Act. 

Maehay  (with  him  Fellows,  Seam  and  O^Zeaiy)  for  the 
Defendant.  On  the  construction  of  the  Act,  the  ground 
and  cause  of  making  the  statute  may  be  considered  so  as 
to  explain  its  intent.  Flowden  173  and  174 ;  Com.  Dig. 
Tit.  Parliament,  E.  11.  The  Act  18  Vic.,  No.  3,  was 
fomided  upon  evidence  taken  before  a  select  committee  of 
the  Legislative  CounciL  It  was  intended  only  to  apply  to 
persons  who  had  come  &om  Tasmania,  who  had  been  sent 
there  as  robbers  or  murderers,  &c.  But  it  cannot  apply  to 
political  offenders.  {^Stawell,  C.  J. — Surely  we  have  nothing 
to  do  with  the  nature  of  the  offence.  We  must  deal  with 
the  hct  that  this  person  has  been  convicted  of  a  transport- 
ahle  felony.]  The  re-enactment  of  an  expiring  law  by  a 
continuing  Act  is  not  within  the  authority  of  the  Legisla- 

(h)  6EBp.,92. 
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tore.  [Stawell,  C.  J.— Then  the  Legislature  may  paas  anj 
Act  it  pleases,  except  to  continue  one — ^may  alter  or  repeal 
an  Act,  but  cannot  continue  one.]  It  has  only  a  limited 
jurisdiction.  [Stawell,  C.  J. — ^Tes;  but  surely  this  does  not 
go  beyond  the  limit.]  The  18  Fw?.,  No.  3,  only  applies  to 
expirees,  not  to  persons  pardoned.  The  Court  will  consider 
the  class  of  persons  for  whom  the  Act  was  intended. 
Sparkes  v.  M'Farland  (c),  Jenkingon  v,  Thomas  {d). 
Pardon  annihilates  the  judgment  against  a  prisoner.  The 
general  rule  of  law  is  that  the  prosecutor  is  bound  to  prove 
his  case,  unless  in  exceptional  cases  provided  for  by  statute. 
In  the  present  instance,  the  prosecutor  should  hare 
exhausted  all  the  means  of  proof  as  to  the  Defendant  not 
having  been  in  the  colony  before  1854.  It  was  quite  con- 
sistent with  what  had  been  proved,  that  he  had  been  here 
and  gone  home  again.  [^Stawell,  C.  J. — Black* t  evidence  is 
certainly  not  worth  much,  but  apart  frora  that  there  ia 
prima  fade  evidence  on  the  point;  the  man  arrives  hereby 
ship;  he  speaks  as  if  he  was  a  perfect  stranger  to  the 
colony — as  if  te  knew  nothing  about  the  colony.]  It  must 
be  proved  beyond  reasonable  doubt  that  the  Defendant  was 
not  here  in  1854.  He  might  have  been  here,  gone  home, 
and  been  transported  afterwards.  The  Act  18  Vic.,  K^o.  3, 
interferes  with  the  prerogative,  and  under  the  Qt)vemor'« 

instructions  it  should  have  been  reserved  for  the  EovJ 

• 

assent,  \_8tawell,  C.  J. — If  that  is  a  defect,  it  is  cured  by 
28  and  29  Viv.,  cap.  Ixiii.]  Admitting,  then,  that  the  Act  is 
valid,  it  cannot  overrule  the  pardon  granted  by  Her  Majerty. 
The  prerogative  of  the  Crown  is  never  affected  unless  by 
express  words  or  necessary  implication.  Sea:  v,  Farwia  (f)i 
2  Edw,  III.,  cap.  ii.  The  authority  of  the  King  to  pardon 
exists  at  common  law.  Earl  ofDanJnfs  Case  (/),  4  Stephen** 
Commentaries,  524  and  525,  notes,  Boohvoood^t  Case  (y). 
In  Cunnington  v,  Wtlkins  (Ji)  it  was  held  that  where  a  man 


(c)  Ante,  Vol  I.,  Law,  90. 

(d)  4T.  R.,  665. 

(e)  1  Show,  284. 


(/)  11  State  Trials,  769. 
Xg)   13J6.,  183. 
(h)    Hobart,  67,  84. 
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had  been  pardoned  it  was  actionable  to  call  him  a  tbief.  1869. 
The  7  and  8  Geo.  IV.,  cap.  xxviii.,  sec.  13,  in  saving  the  Boyal  Rtall 
prerogatiYe,  provided  tbat  wbere  a  man  had  received  the 
Boyal  pardon  he  was  not  to  be  relieved  on  a  second  offence 
from  any  penalties  the  Legislature  might  impose  on  the 
commission  of  a  second  offence,  showing  that  but  for  that 
proviso  the  first  offence  was  wholly  wiped  out.  [^Stawell, 
C.  J.~I  think  it  shows  that  a  pardon  is  subject  to  the 
liabilities  imposed  by  statute;  and,  therefore,  by  assenting 
to  18  Vic.,  'No.  3,  the  Queen  impliedly  assented  to  the  con- 
ditions imposed  by  that  Act  being  included  in  any  pardon 
by  her.]  A  pardon  gets  rid  of  all.  liabilities,  even  those 
created  by  Parliament.  Bac,  Abr.  Tit.  Pardon,  Oro.  Uliz., 
814,  Cro.  Jac.,  146,  Rea  v.  Crosby  (J),  Bentley^s  Case  (Ar), 
i?«r  t?.  Miller  (Z),  Beg.  v.  Boyes  {m).  The  Act  19  Vic.,  No.  3, 
passed  in  February,  1856,  was  limited  in  its  operation  to  one 
year  &om  its  passing  and  thence  until  the  end  of  the  then 
next  session  of  the  Legislature.  That  Act  was  not  revived, 
and  consequently  the  subsequent  Act  22  Vic.,  No.  68, 
passed  in  1869,  professing  to  continue  but  not  revive  it,  had 
nothing  to  operate  upon.  [Stawell,  C.  J. — On  what  is  that 
proposition  founded  ?]  Section  63  of  the  present  "  Consti- 
tution Act "  kept  alive  the  13  and  14  Vic.,  under  which  the 
old  Legislative  Council  was  empowered  to  act  tUl  the  writs 
were  issued  for  the  new  Houses,  while,  but  for  that  section, 
the  functions  of  this  body  would  have  ceased  in  November, 
1855.  By  the  same  Act,  section  40,  all  laws  and  statutes 
which,  at  the  time  of  the  passing  of  the  Act,  were  in  force 
in  Victoria,  were  continued  as  if  this  Act  had  not  been 
passed.  Now  the  19  Vic.,  No.  3,  continuing  18  Vic.,  No.  3, 
was  not  in  existence  at  the  date  of  the  passing  of  the  "  Con- 
stitution Act;  *'  it  did  not  come  into  force  till  the  following 
Pebruary.  No  provision  was  made  for  the  continuation  of 
acts  passed  in  that  interval,  and,  therefore,  when  the  Act 
under  which  the  legislation  took  place  expired,  viz.,  on  the 

(J)   2Salk,  689.  (0    2  W.  Bl.,  797. 

(*     Fitz,  Rep.,  140.  (w)   30  L.  J.,  Q.  B.,  301. 
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issue  of  the  writ  for  the  new  Parliament,  the  intermedutB 
legislation  expired  with  it. 

Stawell,  C.  J. — ^The  only  point  that  we  think  requires 
consideration  is  that  raised  about  the  expiration  of  the  Ad 
19  Vic.,  No.  8. 

Ckir.  adv.  miU, 


September  4i.  Stawell,  C.  J. — Seyeral  objectionB  have  been  argoed 
before  us — some  reseired  for  our  consideration  and  oUien 
offered  on  the  case.  Although  of  an  extremely  technical 
nature,  in  a  criminal  proceeding  it  is  only  right  that  ereiy 
possible  objection  that  can  be  raised  should  be  raised.  The 
objection  which  it  is  most  convenient  to  consider  fint  it 
that  the  Act  18  Fie.,  No.  8,  is  not  in  force.  It  was  pasBed 
in  1854,  having  been  the  third  on  the  same  subject,  and  is 
supposed  to  have  been  continued  by  19  Vic.,  No.  3,  and 
made  perpetual  by  22  Vtc.,  No.  68.  This  last  named  statate 
enacts  that  certain  acts  enumerated  in  a  schedule,  as  the 
same  have  been  altered  or  amended,  shall  be  continued  in 
foil  force  and  effect.  The  preamble  to  the  Act  redtee  the 
schedule  containing  the  Acts  referred  to,  and  in  that  sche- 
dule 18  F«?.,  No.  3,  and  19  Vic.,  No.  8  appear.  The  fiwt 
ground  in  support  of  this  objection  then  is,  that  inasmuch  as 
it  does  not  appear  that  these  Acts,  18  Vie.  and  19  Vie.,  had 
been  altered  or  amended,  although  they  were  specified  in  the 
schedule,  they  could  not  be  Acts  intended  to  be  included  in 
the  schedule,  and  they  had  therefore  expired.  Now,  sup- 
posing the  schedule  to  be  rejected,  and  that  it  is  neoesaaij 
the  Acts  should  be  altered  or  amended,  it  appears  to  us  that 
they  have  been  altered  or  amended,  inasmuch  as  while 
previously  they  were  in  force  for  only  one  year  from  die 
passing,  the  effect  of  this  statute,  22  Vtc.,  No.  68,  is  to  make 
them  perpetual.  We  think,  too,  that  the  fiEu^t  that  theie 
Acts  are  specified,  both  by  date  and  title,  is  sufficient  to 
make  them  valid. 


CASES  AT  LAW.  201 

The  next  ground  is  that  the  "  OonaHtuHan  Statute''  19  ^  1^69. 
Vie.f  enables  the  Legislature  to  repeal  or  vary  Acts  existing 
at  the  time  the  "  Ootutitution  Act "  was  brought  into  opera- 
tion ;  and  it  is  contended  that  the  meaning  of  this  language 
is,  that  the  legislature  may  repeal  or  vary  an  existing  Act, 
but  cannot  continue  it.  We  think  that  to  continue  an  Act 
18  to  yary  it.  The  objection  is  rather  to  the  form  than  the 
effect  of  the  legislation.  Supposing  the  objection  to  have 
any  force,  it  is  our  duty  where  an  Act  is  passed — as  where 
a  deed  is  made  by  parties — ^to  so  construe  the  Act  or  deed 
as  to  render  it  valid  rather  than  invalid  and  useless.  We 
think  that  these  powers  gave  the  Legislature  authority  to 
re-enact  existing  laws,  and  we  think  that  the  22nd  Ftc.,  No. 
68,  in  rnftkiTig  perpetual  18  Fu?.,  No.  8,  was  a  re-enactment 
of  it. 

The  next  ground  is  that  the  Act  is  opposed  to  the  Boyal 
instructionB.  We  think  that  a  reference  to  the  ''  Imperial 
Statute"  28  and  29  Fie.,  cap.  Ixiii.,  affords  a  sufficient 
answer  to  the  objection. 

Another  and  the  last  ground  is  that  the  Act  has  expired 
altogether,  and  that  is  dependent  on  the  construction  to  be 
placed  on  our  "  Oonttitution  Statute"  That  measure,  as  is 
generally  known,  was  drawn  up  in  this  country  by  the  Local 
Legislature,  with  a  view  of  being  submitted  to  the  Imperial 
Parliament^  as  expressing  the  opinion  of  the  country  on  the 
Bubject ;  and  the  Parliament  at  home  afterwards  embodied 
it  as  a  schedule  to  an  Lnperial  Act.  It  was  enacted  that 
it  should  come  into  force  when  it  was  proclaimed.  Power 
was  giyen  by  the  27th  section  to  the  Legislature  in  exis- 
tence at  the  date  of  its  passing — ^the  Legislative  Council — 
to  pass  certain  measures  necessary  to  enable  the  first 
elections  to  be  held  under  the  new  Constitution — ^in  point 
of  &ct,  to  pass  an  electoral  Act ;  for  it  was  supposed 
that  without  that  special  power  it  would  not  have  been 
within  the  province  of  the  Legislative  Council  to  do  so. 
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^^^^  The  13  and  14  Vic,  cap.  lix.,  under  which  the  preTioiu 
Legislature  met,  was  to  be  repealed  on  the  proclamation  oi 
the  statute  to  which  our  "  Constitution  Act "  is  a  schedule ; 
and  in  the  last  clause  of  that  Act,  repealing  the  preTious 
Acts  on  the  subject,  there  is  this  proviso : — ^^  Provided  that 
"  so  much  of  the  last-mentioned  Act  (13  and  14  Vic.,  cap.  lii.) 
"  as  relates  to  the  constitution,  appointment,  and  powers 
"  of  the  Legislative  Council  of  the  said  colony  of  Victoiia, 
^^  shall  continue  in  force  till  the  first  writs  shall  have  been 
*'  issued  for  the  election  of  members  to  serve  in  the  Legis- 
*'  lative  Council  and  House  of  Assembly,  in  pursuance  of  the 
"  provisions  hereof,  but  no  longer."  Then  it  is  argued  that 
though  the  powers  of  the  Council  are  continued  from  the 
proclamation  of  the  "  Constitution  Act "  till  the  issue  of  the 
writs  for  the  new  Parliament,  those  powers  were  limited  to 
pass  laws  to  exist  only  for  the  interval  in  which  the  Coraicil 
continued  to  exist,  or  in  other  words,  that  the  Council 
ceasing  the  laws  which  had  passed  ceased  also.  This  arga- 
ment  is  based  upon  clause  40,  which  enacts  tbat  *'  aU  laws 
(^  and  statutes  which  at  the  time  of  the  passing  of  this  Act 
"  shall  be  in  force  in  Victoria,  shall  remain  and  continue  to 
*'  be  of  the  same  force  and  effect  as  if  this  Act  had  not  be^ 
"  made."  It  is  said  that  this  section  is  necessarily  limited 
to  Acts  that  were  in  existence  at  the  date  of  tbe  proclama- 
tion, but  that  it  does  not  continue  Acts  not  in  force  at  that 
date,  but  which  were  passed  between  that  time  and  the 
issue  of  the  writs  for  the  new  Houses.  Even  grantiug  that 
there  is  any  weight  in  this  argument,  the  Act  to  which  I  haTO 
already  referred,  22  Vic,  No.  68,  passed  long  after  the  **  Qnt- 
stitution  Statute  "  came  into  force,  re-enacted  the  dead  Act 
Parliament,  it  must  be  assumed,  knows  the  law,  and  yet  if 
the  objection  I  am  now  noticing  were  a  good  one,  they 
would  have  intentionally  inserted  in  the  schedule  an  Act 
which  could  only  be  useless  and  inoperative,  unless  thej 
intended  to  re-enact  it.  We  are  not  to  suppose  that  they 
would  do  that.  As  regards  this  particular  objection,  there- 
fore, we  may  hold  22  Vic.  No.  68,  a  re-enactment  of  18  Vic. 


CASES  AT  LAW.  203 

No.  3.     It  is  Baid  that  eection  40  is  a  neceseary  clause,  that       ^  1?^ 
it  ought  to  have  been  inserted,  and  was  not  inserted,  merely 
ex  abundante  cauteM.    We  have  not  been  referred  to  any 
authority  to  support  that  view ;  nor  do  I  see  the  analogy 
between  this  ease  and  that  of  a  corporation.   A  corporation 
is  a  body  possessing  limited  powers  within  a  limited  loca- 
lity, and  when  it  dies  all  that  it  has  done  may  possibly  die 
with  it.     But  here  there  was  only  an  alteration  in  the  con- 
stitution of  Parliament.     A  Parliament  stiU  continued ;  it 
may  be  a   differently  elected  Parliament,  but  it  is  still  a 
Parliament.     There  must  be  some  mode  by  which  the  laws 
of  the  country  can  be  altered,  and  new  laws  enacted ;  and 
the  Parliament  in  this  country  was  by  the   "  Constitution 
Act "  continued,  subject  to  a  modification  of  the  laws  of 
election.     The  analogy,  therefore,  between  the  case  of  a 
limited  corporation,  on  whose  life  or  death  a  community  by 
no  means  depends,  and  the  Parliament  of  a  country,  is  not 
very  apparent.     Assuming,  however,  that  section  40  was 
inserted  from  necessity  and  not  &om  caution,  I  think  that 
the  objection  raised  to  the  18th  Vic.  No.  3,  on  the  ground 
I  am  now  considering,  has  not  been  sustained.     It  is  said 
that  the  powers  conferred  on  the  Legislature  by  sec.  27  of 
the  19th  Vic,  are  from  a  different  source  than  those  in  the 
63rd.    I  confess  I  do  not  see  it.    Section  27  confers  no  more 
special  power  than  the  63rd.     It  merely  declares  that  the 
Legislature  may  pass  an  Electoral  Act.     But  the  power  on 
which  the  Legislature  was  dependent  for  the  exercise  of  its 
authority,  the  13  and  14  Vic^  cap.  lix.,  was  repealed  abso- 
lutely, and  thus  section  27  must  be  held  to  have  revived 
that  power  so  far  as  to  enable  it  to  pass  an  electoral  law — 
it  continues  the  Legislative  Council  for  that  purpose,  and 
the  63rd  section  continues  it  for  other  purposes.   It  is  con- 
ceded that  the  powers  given  by  the  27th  section  are  still  in 
force,  although  they  are  not  referred  to  in  section  40 ;    if 
80,  by  parity  of  reasoning,  so  must  be  the  powers  under  the 
proyiso  in  section  63.     In  fact  the  proviso  is  stronger  than 
the  section,  for  the  absolute  repeal  of  the  statute  precedes 
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^^^j  it,  though  it  follows  the  section.  In  the  form  of  a  proruo 
it  must  necessarily  be  held  a  re-enactment.  There  is  also 
another  answer  to  this  objection  generallj,  namely,  that  in 
the  case  of  a  body  possessing  legislatiye  functionB,  its  exist- 
ence being  of  unlimited  duration,  and  its  powers  unhmited 
also,  BO  far  as  the  duration  of  those  powers  is  concerned;  if 
that  body  cease,  so  may  the  acts  performed  in  the  ezerciBe 
of  those  powers  be  held  perhaps  to  cease  too ;  the  authority 
which  ariginaUy  created  it  having  altered  its  intention,  and 
determined  on  destroying  it,  and  with  it  of  course  ail  its 
acta  But  where  a  body  is  called  into  existence  for  a 
limited  duration,  haying  powers  unlimited  as  regards  acti 
performed  in  the  exercise  of  those  powers,  the  case  is  dif- 
ferent. Take,  for  instance,  the  case  of  a  tenant  for  life.  He 
has  no  power  to  grant  a  lease,  and  if  he  doee  execute  (me 
for  a  longer  period  than  his  life  it  is  void  for  the  excess. 
But  where  power  is  giyen  to  a  tenant  for  life  to  execute  a 
lease  for  a  longer  period  than  his  life — ^say  200  years— it  is 
good,  because  although  it  exceeds  the  duration  of  his  power, 
the  person  who  gave  the  power  intended  that  he  might 
execute  such  a  lease.  So  although  the  Legislatiye  Council 
was  only  to  continue  for  a  limited  period,  it  possessed  power 
to  legislate  for  a  longer  period  than  its  own  session,  in  fact, 
for  an  unlimited  period.  If  this  were  not  so  the  proviso 
would  be  oonstrued  as  if  it  conferred  only  power  to  make 
laws  for  the  short  time  in  which  it  existed.  The  distinction, 
I  think,  is  clear  between  a  body  whose  duration  and  powen 
are  both  unlimited,  and  one  which  is  limited  as  to  duration 
but  unlimited  as  to  power. 

The  next  objection  is  that  the  Act  18  Fie.,  No.  8, 
does  not  apply  to  the  case  of  the  present  defendant.  A 
passage  has  been  cited  from  Flowden  to  the  effect  ihii 
to  ascertain  the  intention  of  the  Legislature  we  may 
look  at  the  circumstances  existing  at  the  time  the  Act 
was  passed,  and  that  the  Legislature  intended  that  these 
Acts  should  only  apply  to  conditionally  pardoned  men. 
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Now,  there  is  no  Bound  distinction  between  the  case  of  con-  1^* 
ditionalljy  and  that  of  absolutelj,  pardoned  men,  so  far  as 
this  objection  is  concerned.  A  conditional  pardon  is  an 
absolute  pardon  subject  to  a  defeasance.  All  the  Acts  on 
this  subject  were  pointed  at  the  introduction  of  persons 
bearing  conditional  pardons.  This  was  expressed  distinctly 
in  the  preyious  Acts,  for  the  enactment  was  whoUj  unne- 
cessary as  regards  those  whose  sentences  had  not  expired ; 
they  could  be  dealt  with  in  another  mode,  and  be  sent  back 
to  the  country  from  which  they  escaped.  The  proviso  that 
the  Act  should  not  apply  to  persons  whose  sentences  had 
expired  three  years  prior  to  their  arriyal  here  has  been 
relied  on  for  the  Defendant,  and  it  is  said  that  the  Act  only 
applied  to  persons  whose  sentences  had  not  so  expired.  It 
IB,  however,  trifling  with  legislation  to  hold  that  view.  The 
words  used  in  the  Act  are  descriptive — they  apply  to  every 
class  of  felons  and  every  condition — not  to  those  whose 
sentences  had  expired,  but  to  those  whose  sentences  had 
not  expired,  and  whose  sentences  were  limited  in  any  way. 

It  is  next  said  that  the  Act  does  not  create  any  offence ; 
it  contains  a  penalty,  and  that  penalty  would  alone  consti- 
tate  an  offence.  Certain  persons  suspected  are  to  be 
arrested.  "What  are  they  suspected  of?  Of  having  come 
into  Victoria^  having  previously  been  found  guilty  of  a 
felony.  If  he  is  suspected,  he  may  be  found  guilty.  Of 
what  ?  Of  that  of  which  he  is  suspected — ^namely,  having 
come  to  Victoria,  having  been  so  found  guilty.  There  may 
bave  been  reasons  why  Parliament  was  not  more  explicit  in 
describing  the  offence.  It  may  have  been  that  they  desired 
to  avoid  the  use  of  any  offensive  expression,  but  it  is  plain 
that  the  Act  created  an  offence. 

It  is  next  said  that  there  is  no  proof  against  this 
Defendant.  The  Act  directs  that  persons  not  lawfully 
Indent  in  Victoria  may  be  arrested  and  examined.  The 
proof  that  a  person  was  not  lawfully  arrested  is  the  proof 
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of  a  negatiye — ^it  is  the  proof  too  of  facts  which  are  essen- 
tially and  peculiarly  within  the  defendant's  knowledge— 
Kenbalt  ^^^  ^^  addition  the  Justices  of  the  Peace  Act  casts  the  gbjom 
in  such  cases  on  the  Defendant,  and  not  on  the  prosecution. 
Besides,  sec.  11  of  18  Fi'c,  No.  3,  meets  this  case.  Certain 
proof  is  there  stated  as  beiug  prima  facie  evidence  of  the 
coming  into  Victoria,  which  must  mean  coming  for  the  first 
time — ^not  as  an  old  resident  returning — and  that  proof  liu 
been  given. 

We  now  come  to  the  last  objection,  that  relating  to  tlie 
prerogative.  It  is  said  that  the  Act  interferes  with  tlie 
Boyal  prerogative.  To  that  several  answers  have  been 
given  during  the  argument.  One  is,  that  the  Act  is  descrip- 
tive merely  as  regards  the  persons  who  are  to  be  affected 
by  it.  It  only  describes  a  fact,  just  as  if  it  referred  to  per- 
sons bom  in  a  particular  country,  or  marked  in  a  particular 
manner.  It  simply  says  that  persons  found  guilty  of  a 
felony  cannot  come  here.  The  pardon  cannot  obliterate 
that  fact,  although  it  may  remove  the  effects  of  the  convic- 
tion. So  it  may  be  libellous  to  say  that  a  person  is  a  thief 
who  has  been  tried  and  found  guilty  of  a  larceny,  and  par- 
doned ;  but  it  would  not  be  libellous  to  say  that  he  had 
been  found  guilty  of  it.  A  pardon  relates  to  past  offences, 
not  to  future ;  and  the  offence  in  this  instance  was  subse- 
quent to  the  pardon.  Q-iving,  however,  the  fullest  force  to 
the  effect  of  the  pardon,  in  this  instance  the  prerogative  of 
the  Crown  is  subject  to  the  enactment  of  the  Legislature. 
The  Crown,  as  one  of  the  three  branches  of  the  Legislature 
necessary  to  pass  this  Act,  has  assented  to  its  being  passed. 
The  two  previous  laws  on  the  subject  contained  a  clauae 
saving  the  Eoyal  prerogative,  and  this  clause  is  omitted 
from  the  present  Act,  although  the  subject  matter  is  cer- 
tainly as  large  as  in  those  preceding.  As  there  was 
therefore  as  great  a  necessity  in  this,  as  in  the  others  for 
this  saving  clause,  and  as  it  is  absent  in  this,  we  are  at 
liberty  to  say  that  it  was  intentionally  omitted.    It  may, 


CASES  AT  LAW.  207 

therefore,  be  put  simply  as  a  tripartite  contract  entered  ^  1869. 
into  between  three  persons,  and  which  no  one  of  these  three 
persons  could  be  allowed"  in  a  court  of  law  to  evade.  It 
would  be  but  little  short  of  the  offence  for  which  this  person 
has  been  found  guilty,  to  say  that  the  Crown  would  be  at 
liberty  to  pursue  such  a  course. 

Giying,  then,  the  fullest  force  to  the  pardon,  the  Crown 
having  assented  to  an  Act  which  might  possibly  interfere 
indirectly  with  the  effect  of  the  Eoyal  prerogative,  it  is  to 
be  apprehended  that  it  consented  to  the  exercise  of  the 
Eoyal  prerogative  subject  to  that  Act ;  otherwise  it  would 
really  amount  to  this,  that  the  Crown,  having  solemnl/ 
assented  to  an  Act,  determined,  by  the  exercise  of  its  pre- 
rogative, to  render  it  nugatory.  It  is  impossible  to  suppose 
such  an  occurrence.  We  are,  therefore,  bound  to  assume 
i^t  by  assenting  to  the  Act  the'' Boy al  prerogative  was  to 
be  exercised,  subject  to  the  provisions  of  the  Act  so  assented 
to.  The  authority  in  5  Espinasse,  Dover  v»  Maestctery  is 
conclusive  on  the  point.  It  may  be  that  the  prerogative 
can  only  be  taken  away  by  express  words  ;  yet  it  can  be 
affected  by  the  fair  and  necessary  intendment  from  an  Act. 
The  Crown  is  at  liberty  to  refuse  its  assent  to  a  measure 
that  may  interfere,  not  merely  to  one  that  must  interfere, 
with  the  prerogative ;  and  as  this  Act  applies  not  merely 
to  expirees,  but  to  conditionally  and  to  absolutely  pardoned 
men,  it  might  so  interfere,  and  the  Crown  might  have  refused 
,  its  assent.  But  it  did  assent ;  and  the  sound  conclusion  is, 
that  in  assenting  to  it  the  Crown  expressed  an  intention 
that  the  ILoyal  prerogative  should  be  exercised  subject  to  it. 
It  is  said  that  this  construction  would  put  a  pardoned  man 
in.  a  worse  position  than  an  expiree.    Perhaps  so.     But  we 

cannot  entertain  such  an  objection.    A  person  who  takes  a 

pardon  takes  it  subject  to  all  consequences  and  limitations. 

We  think  none  of  these  objections  have  been  sustained,  and 

that  the  justices  were  right. 
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^^^^  Babbt,  J. — I  concur  completely  in  tlie  obsenratioiiB  of 

the  learned  Chief  Justice,  and  I  do  not  propose  to  go  oTor 
the  whole  case,  but  I  wish  to  make  one  or  two  observatioDB. 
It  is  contended  that  the  Legislature  that  was  in  existence 
at  the  time  this  Act  was  passed  had  no  power  to  legislate 
beyond  the  period  of  its  own  existence.  The  40th  section 
of  the  "  OonsHtution  Act "  proyided  for  the  continuation  of 
the  then  existing  laws,  and  it  is  said  that  no  proyision  wai 
made  to  continue  laws  passed  between  that  date  and  the 
time  when  the  writs  for  the  new  Parliament  were  issued. 
This  argument  derives  whatever  force  it  possesses  from  the 
fact  that  section  27  makes  it  imperative  on  the  Legisktme 
then  existing  to  make  laws  for  the  necessary  compilation 
and  revision  of  the  electoral  lists  for  the  new  House ;  and 
there  is  no  enactment  that  laws  pajssed  in  the  interval  be- 
tween the  proclamation  of  the  ^*  OonstUution  Statute  "  and  the 
assembling  of  the  new  Parliament  should  exist  beyond  that 
session.  I  think  the  argument  is  a  mere  fallacy,  and  that 
it  is  only  necessary  to  state  it  to  show  its  fallacy. 

The  other  point  to  which  I  shall  allude  is  that  relating 
to  the  Queen's  pardon.  I  think  that  no  answer  has  been 
given  to  the  case  of  Dover  v.  Maesfaer,     It  is  true  tiiat 

* 

it  is  only  a  nisiprius  case,  but  there  is  abundant  authority 
to  show  that  the  remarks  of  Lord  Ellenbartmgh  in  decid- 
ing that  case  were  good  law.  The  observations  of 
Lord  Cohej  in  2  Inst.  868;  and  of  Lord  SoU,  in 
Rex  V.  Croshiej  shew  that  the  King's  pardon  camiot 
get  rid  of  disabilities  imposed  by  statute.  This  Act 
18  Ttc-y  No.  8,  is  the  third  enactment  on  the  subject 
of  the  influx  of  criminals.  The  first  was  passed  in 
16  Vie.,  and  the  matter  was  referred  home.  The  nature  of 
the  legislation  was  so  different  from  anything  affecting  the 
other  portions  of  Her  Majesty's  dominions  that  for  some 
reasons  it  did  not  become  law.  It  was  re-enacted  in  nearly 
similar  words,  and  again  sent  home.  The  law  officers  who 
advised  the  Colonial  Office  were  vigilant,  if  not  jealous,  for 
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the  Boyal  prerogatdye,  and  were  dismclmed  to  its  becoming 
law ;  but  thej  were  diBinclined  to  reject  it,  and  it  was  there- 
fore allowed  to  pass.  No  objection  was  tben  taken  to  tbe 
inability  of  the  Legislature  to  pass  such  a  law,  and  if  such 
a  disability  existed  there  is  reason  to  believe  it  would  have 
been  pointed  out.  Since  then  the  Act  has  been  passed 
again  and  again. 


1869. 


It  is  therefore  part  of  the  law  of  the  British  empire — 
different  indeed  from  what  exists  in  other  parts  of  the  em- 
pire— and  subject  to  this  law  the  IBoyal  pardons  must  be 
issued.  If  a  person  disregard  the  legislative  prohibition 
which  the  Queen  has  assented  to,  and  labours  under  the 
diaabilitj  referred  to  in  this  Act,  he  comes  here  bearing  a 
pardon  giving  him  emancipation  in  any  other  part  of  the 
globe  but  this  country.  He  takes  the  pardon  subject  to 
the  contract  between  the  Queen  and  the  Parliament  and  to 
his  inability  to  come  here. 


Villi  A  "MB,  J.,  concurred. 


Oonviction  affirmed. 


GILMEE  V,  BUEMISTEB. 

MoLJESWOBTB:  moved  for  a  rule  nisi  for  a  writ  of 
certiorari  to  remove  a  case  from  the  County  Court  at 
Hepburn,  to  the  Supreme  Court ;  on  the  ground  that  a 
number  of  difficult  questions  of  law  were  involved. 

Pkb  Citbiam. — ^The  application  should  be  made  to  a  Judge 
in  Chambers. 

Rule  refused. 


Sspt^tnher  6. 

Application 
for  certiorari 
to  remoye  a 
case  fh>iD  the 
Connty  Conrt 
sbould  bemade 
to  a  Judge  in 
Chambers. 
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HOLMES  V,  THE  MAYOE,   COUNCILLOBS,  MD 
,^^^        BUEGESSES  OF  THE  BOEOUGH  OF  BALLAEAT. 

September 6,7.    -f->^ 

In  alterii^gthe  JL/EMTJEEEE  to  replication. 

level  of  a  street 

within  *  T^     1         • 

borough.  Declaration — That  Plaintiff  was  possessed  of  a  certain 

th  Tie    1  h  ^o^se   and  premises    adjoining  a  certain   street   in  the 

not  been  pre-  Borough  of  Ballarat  called  Webster-street  and  Defendante 

his  neceMaiy  wrongfully  and  injuriously  caused  a  portion  of  the  said 

for  the  street  adjoining  Plaintiff's  said  house  garden  and  premiges 

Council  to  ^^  ^^  banked  up  raised  and  elevated  to  a  height  and  lerel 

make  an  order,  exceeding  the  previous  and  accustomed  height  and  levd  of 

and  give  notice     ,  . 

&c.,  in  the        the  said  street  and  the  level  of  the  Plaintiff's  said  house 

\5ded  bv^the      *^^  premises  and  a  certain  other  portion  of  said  street  to 

Act  No.  184,     be  cut  down  to  a  level  lower  than  the  previous  and  accoi- 

seq,    ^Qjug^  level  of  the  said  street  and  thereby  obstructed  the 

entrance  from  said  street  to  Plaintiff's  premises  and  to  a 

right-of-way  and  did  other  damage  alleged  which  greatly 

deteriorated  the  value  of  Plaintiff's  property     The  second 

count  charged  a  similar  trespass  to  other  lands  and  houses 

of  the  Plaintiff  in  the  possession  of  his  tenants. 

Pleas — 1st  Leave  and  licence  2nd  That  the  Borough 
of  Ballarat  was  a  borough  named  in  the  schedule  to  the 
Act  No.  184  and  the  Council  of  the  said  borough  for  the 
purpose  of  making  good  and  improving  the  said  street 
raised  lowered  and  altered  the  soil  thereof  as  they  lawfnllj 
might  for  the  cause  aforesaid  the  level  of  the  said  street 
not  having  been  previously  fixed  as  in  said  Act  provided. 

Eeplication  to  second  plea — That  the  Council  did  not 
before  commencing  the  works  make  an  order  directing  the 
work  to  be  executed  and  did  not  cause  any  such  order 
together  with  plans  &c.  to  be  transmitted  to  the  Board 
of  Land  and  Works  and  said  Board  did  not  confirm  anj 
such  order  of  the  Council. 
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Demurrer — For  that  until  the  leveU  haye  been  fixed 
the  Burfaee  of  any  street  may  be  lawfully  r^ed  or  lowered 
without  any  such  order  plans  &e.   as  in  the  replication 


Felhwt  for  the  Demurrer.— Section  263  of  No.  184 
gives  the  Council  power  to  repair  etreets,  and  the 
proviso  to  that  section  is,  "  Provided  that  the  ground 
"  or  soil  of  any  street  the  level  of  which  has  been 
"  previously  fixed  as  hereinafter  provided  shall  not  be 
"  raised  or  altered  save  so  as  to  conform  to  such  level." 
The  level  of  this  street  had  not  been  previously  fixed, 
and  therefore  that  proviso  did  not  apply.  Nor  is  this 
wction  controlled  by  section  249  and  the  following  clauses 
relating  to  public  works,  for  they  only  relate  to  new  streets, 
not  to  existing  ones.  Lavexzolo  v.  The  Mayor,  ^e.,  qf 
BayUfford  {n). 

Riginbotham  for  the  PlaintilF  contra. — That  case  merdy 
decides  that  the  Council  has  the  power  of  lowering  streets 
without  filing  the  level,  under  section  281.  But  under  sec- 
tion 249  andthefollowing  clauses,  provision  is  made  for  com- 
pensating parties  whose  property  is  injured  by  the  exercise 
of  the  powers  under  2G3.  By  this  last- mentioned  clause,  the 
Council  can  make  any  repairs  they  please,  provided  they 
conform  to  the  existing  levels,  or,  if  the  level  be  not  fixed, 
subject  to  the  provisions  for  compensation  conferred  by 
section  249  and  the  following  ones.  Section  278  and  those 
following,  clearly  refer  to  private  streets,  and  do  not  there- 
fore bear  on  the  question. 

Cur.  adv.  vull. 

Stawell,  C.  J. — The   principal  question  in  this  case    Sepietnber  7. 

is,   whether   in   altering   the   level   of  a    street,   where 

that  level  has  not  been  previously  fixed,  it  is  necessary  for  the 

Borongh  Council  to  give  notice  in  the  Qovemment  OasKtte 

(■)     Ante,  Vol.  I.,  Eq.,  113. 
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1869.        in  the  manner  prescribed  by  the  Act,  and  thus  give  die 

H0LMS8       Board  of  Land  and  "Works  power  to  interfere  in  the  event 

Mayor.  &a      ^^  *  dispute  between  the  municipal  authorities  and  tlie 

ov  Ballasat.  inhabitants  who  complain  of  their  intended  acts.     The 

Defendants  rely  upon  section  263  of  the  Act  No.  lS4t, 
which  enables  the  Council  of  every  borough,  inter  dlia^  "to 
raise,  lower,  and  alter,  in  such  manner,  and  with  sach 
materials  as  they  may  think  fit,  the  ground  or  soil  of  any 
street  under  their  management  Provided  that  the  gioimd 
or  soil  of  any  street  whereof  the  level  has  previously  been 
fixed  shall  not  be  raised  or  altered  save  so  as  to  conform  to 
such  level."  It  is  said  that  this  section  applies  to  old  as 
well  as  new  streets,  and  that  the  Corporation  may  alter 
levels  as  they  think  fit,  without  giving  notice  in  the  ChsBette. 
This  is  the  only  section  that  enables  the  Corporation  to 
alter  levels ;  and  we  think  the  section,  as  it  purports, 
extends  to  any  street — ^new  and  old.  The  Defendants 
contend  the  power  thus  conferred  may  be  exercised  without 
any  compliance  with  the  requirements  of  section  250.  Tbej 
say  that  the  meaning  of  the  words  ^  whereof  the  level  has 
been  fixed,"  in  that  clause,  is,  whereof  the  levels  could 
have  been  fixed,  and  as  the  levels  of  old  streets  could  not 
have  been  fixed,  the  clause  merely  applies  to  new  streets. 
Where  the  Legislature  meant  new  streets  they  said  so. 
The  Councils  have,  by  section  261,  power  to  open  or  make 
new  streets,  and  divert,  alter,  or  increase  the  width  of  any 
street  under  their  care ;  and  section  263  gives  them  the 
power  to  raise,  lower,  or  alter  the  soil  of  any  street  whers 
the  level  has  not  been  fixed.  The  allowing  a  power  of 
appeal  by  any  one  aggrieved  by  fixing  the  levels  of  new 
streets,  shews  that  Parliament  did  not  intend  to  give  the 
Councils  unrestricted  power  in  dealing  with  such  streets ; 
but  if  any  provision  were  necessary  to  restrict  the  power  of 
the  Council,  that  restriction  is  more  urgently  required  in 
the  case  of  old  than  of  new  streets ;  for  in  the  former  the 
existing  levels  have  been  acted  upon,  and  premises  buOt 
upon  the  &ith  of  their  continuing,  and  it  is  not  to  be 
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rapposed  tliat  the  Legislature  would  lightly  allow  CouncilB,         ^^d* 
imsdTiBedly  it  might  be,  to  raise  and  alter  the  level  of       Holmxs 
streets,  thereby  destroying  the  property  which  had  been    --     *•  . 
erected,  and  that  without  giving  any  compensation  to  the  of  Ballabat. 
owners,  when  they  have  granted  a  right  of  appeal  by  any 
person  feeling  aggrieved  by  fixing  the  levels  of  new  streets, 
in  which  it  is  unlikely  that  valuable  buildings  have  been 
erected.    We  think  that  different  modes  of  restraining  the 
Council  from  injuring  private  individual  has  been  provided 
in  the  ease  of  new  and  of  old  streets ;  in  the  one  there  is 
an  appeal  to  the  General  Sessions ;  in  the  other  there  is  a 
reference  to  the  Board  of  Land  and  Works.  The  Defendant 
aideavours  to  avcud  that  reference,  which  we  think  is  con- 
trary to  the  Act.    Our  judgment  will  be  for  the  Plaintiff. 


OOLDSBBOdaH  and  Ajtotheb  v.  FLETCHEB. 


D 


September  6,7, 


EMUBBEB   to   replication  Managers  of  a 

oommon  are 
not  the 

Declaration    for    taking    and    impounding    sheep    of  "occupiers," 
p.  but  are  the 

namtins  .  ^  owners  under 

the  "Pounds' 

Statute  i"  and 

Pleas : — inter  alia,  "^  That  Defendant  was  manager  of  as  such  do  not 

the  Paraday  Farmers'  Common,  which  common  was  duly  ^™®rovSoto 
proclaimed  under  the   '  Land  Act  1862,'  and  was  in  lawful  section  82  of 
possession  of  said  oommon  as  such  manager,  and  the  sheep  ^^^  entitled  to 
being   wrongfully  on  the    said    common  he  seized   and  impound 

travellings 

impounded  them."  stock  upon  the 

common,  and 
within  half  a 
Beplication : — "  That  a  public  thoroughfare  passed  through  mile  of  a  puhlic 

the  said  land  (such  land  not  being  then  enclosed),  and  thoroughfare. 
Plaintiffs'  servants  having  the  custody  of  the  said  sheep, 
and  driving  the  same,  stopped  upon  the  said  land  during 
one  day  for  necessary  rest,  said  sheep  not  being  at  a 

W.  W.  <c  a'b.      vol.  VI. — LAW.  Q 
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greater  difltance  from  the  tborougbfare  tlian  half  a  mfle, 
and  not  being  affected  witb  catarrb  or  scab."     Demnirer. 

M^Farland  for  tbe  demurrer. — ^By  section  48  of  the 
''  Land  Act  1865,"  managers  of  commons  baye  pow^  to 
distrain  cattle,  sbeep,  or  goats,  trespassing ;  and  tbej  are 
to  be  bold  to  be  owners  witbin  tbe  ^^  Foundt*  Stater 
Gkuse  32  of  tbe  ^^ Fou/nds*  Statute"  provides  tbat  any 
person  ''  in  occupation  of  land  by  lease,  license,  or  other 
"  authority,  by  or  on  behalf  of  the  Crown,"  may  impound 
cattle  trespassing.  But  there  is  a  proviso  that  a  person 
so  occupying  land  through  which  a  public  road  or 
thoroughfare  passes,  such  land  not  being  enclosed,  ahiQ 
not  impound  cattle  of  any  person  travelling  along  such 
road,  or  which  may  stop  on  such  land  during  one 
day  and  night  for  necessary  rest.  A  manager  of  a 
common  does  not  come  within  the  proviso  to  section  32. 
He  is  not  in  occupation  under  a  lease,  license,  or  other 
authority  by  the  Crown.  The  authority  of  the  manager  is 
derived  from  section  48  of  the  "Land  Act:"  Doy^lauw. 
Beynoldi  (p). 

Fellows  contra, — Managers  are  occupiers  under  section 
82  of  the  ''  Founde'  Statute."  It  is  necessary  that  the; 
should  be  owners  in  order  to  impound;  but  they  an 
owners  under  the  description  given  by  that  clause— as 
occupying  by  lease,  license,  or  other  authority.  They 
have  no  lease,  or  license,  but  they  have  other  authority. 
The  authority  need  not  be  from  tbe  Crown,  for  what  other 
authority  from  the  Crown  could  there  be  but  a  lease  or 
license  ?  Therefore,  "  other  authority  "  may  include  an 
Act  of  Parliament:    Wadham  v.  Marlow  (/>). 


JiPFarland  in  reply. 


Cur,  ode,  tult 


(o)    2  W.  A  W.,  Law  1. 


(p)    2  Chitt  Bep.,  600. 
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Stawjll,  C.  J.  — The  "Land  Act  1862,"  25  Vic.y  1869. 
No.  146,  sec  18,  enacts  that  every  traveller  may,  while  he  Goldb- 
is  travelling,  depasture,  for  any  period  not  exceeding  BsorGH 
twenty-four  hours,  his  cattle  and  sheep,  unless  the  same  Fi.etchjbb. 
be  affected  with  any  infectious  or  contagious  disease,  Sevtember  7. 
npon  any  unsold  Crown  lands  within  one  quarter  of  a  mile 
on  either  side  of  any  road  or  track,  commonly  used  as  a 
thoroughfare,  whether  such  Crown  lands  form  a  common 
or  not.  The  48th  section  of  the  "Land  Act  1865," 
No.  237,  enables  managers  of  commons,  during  the  con- 
tinuance of  their  management,  to  distrain  cattle,  sheep,  or 
goats  trespassing  on  the  common,  and  enacts  that  they 
sliall  be  taken  to  be  owners  of  the  common  within  the 
meaning  of  any  Act,  then  or  thereafter  to  be  in  force, 
relating  to  the  impounding  of  cattle.  What  the  object  of 
these  latter  words  may  have  been  is  not  very  obvious. 
The  Plaintiffs  contend  that  this  portion  of  the  clause  is 
to  be  considered  as  restraining  the  managers  from  im- 
pounding travelling  stock,  as  prohibited  by  the  "  Impound- 
ing Act;^*  the  clause  of  that  Act,  in  the  same  way  as  the 
18th  of  the  "  Land  Act  1862,"  enabling  travellers  to  travel 
stock,  if  not  diseased,  and  if  within  half  a  mile  on  either 
side  of  any  road,  &c.,  and  prohibiting  any  person  occupying 
any  waste  lands  under  lease,  license,  or  other  authority, 
from  impounding  such  stock.  They  rely  on  this  argument : 
The  "  Land  Act  1865,"  declares  that  managers  of  commons 
are  to  be  considered  as  the  owners  of  the  land ;  and  in  the 
interpretation  clause  of  the  "  Pounds*  Statute,'*  the  terms 
"  owner "  and  "  occupier "  of  any  lands  are  defined,  for 
the  piuposes  of  that  Act,  to  include  any  person  occupying 
any  waste  lands  belonging  to  the  Crown  under  any  lease, 
license,  or  other  authority.  The  Plaintiffs  urge  that  the 
words  "  owner  "  and  "  occupier  "  including  any  person  so 
occupying  waste  Crown  lands,  are  not  merely  convertible 
terms,  but  also  that  any  person  occupying,  Ac,  is  con- 
vertible with  either  "  owner  "  or  "  occupier ;"  "  occupier  " 
meant    "  owner,"  and    "  owner  "  meant  "  occupier,"  and 

Q  2 
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any  person  occupying,  Ac,  meant  "owner."  It  ia 
manifest,  however,  that  an  owner  is  not  necessarily  an 
occupier,  and  certainly  every  occupier  is  not  an  owner; 
nor  because  one  word  is  to  include  a  particular  description, 
does  it  follow  that  that  description  is  to  include  the  word. 

We  think  the  construction  of  the  Act  is  this  r— Tfcat 
certain  powers  were  conferred  upon  "owner**  when  tiul 
term  was  used,  and  upon  "  occupiOT  "  when  that  term  was 
used ;  but  where  neither  term  is  used  the  interpretatian 
clause  is  inapplicable.  Where  plain  words  are  used  we 
are  bound  to  attach  a  meaning  to  them,  and  we  agree  with 
the  Defendant  that  the  managers  of  a  common  are  not  the 
occupiers,  but  are  the  owners  imder  the  "  Pounds*  SiatvW^ 
solely  by  force  of  the  ^^  Land  Aet^  The  persons  who 
depasture  on  the  common  are  the  occupiers.  As  provisioQ 
has  been  made  by  the  "  Land  Aet  1862,"  for  cases  like  the 
present,  it  is  difficult  to  see  how  it  could  have  been  intended 
to  repeal  that  provision  by  a  remote  implication,  and  in  s 
clause  of  the  "  Land  Ady*  apparently  conferring  powers  on 
the  managers  of  commons  which  they  did  not  possess,  to 
restrain  those  managers  firom  impounding  cattle  trespassing 
to  a  greater  extent  than  the  "Land  Act**  already  restrained 
them.    We  think  the  Defendant  is  entitled  to  our  judgment 

Judgment  for  the  Defhndmt. 


It  is  not  neces- 
sary that  the 
attomej-at- 
law  of  a  cor- 
porate Phun- 
tiff  should 
prove  any 
retainer 
nnder  the  cor- 
porate seal. 


EEGINA  r.  CALL  Ex  paete  CHLLOW. 

UUIG AN"  moYei  for  a  rule  nisi  for  a  writ  of  prohibition, 
to  restrain  the  justices  at  Melbourne  from  enforcing  an 
order  against  Oillow,  The  Defendant  was  sued  by  tlie 
Maritime  General  Credit  and  Discount  Company,  Limited, 
incorporated  under  the  Act  No.  190,  and  prohibition  was 
now  applied  for  on  the  ground  that  the  attorney  by  whom 
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the  companj  was  represented  in  the  Police  Court  did  not         1869, 

prove  any  retainer  under  its  corporate  seal.      Orant  on  Rboina 
OorporaUonSf  100,  Arnold  v.  The  Mavor  ofFoole  (a). 


SrAMSLhy  C.  J. — ^I  do  not  think  this  is  an  objection 
of  which  a  third  person  can  avail  himself;  it  is  one  as 
between  the  attorney  and  the  company.  On  the  con- 
fidence which  mnst  exist  between  a  Court  and  those 
practising  in  it,  we  are  bound  to  assume  that  when  a  pro- 
fessional gentleman  says  he  appears  on  behalf  of  certain 
persons^  he  is  properly  authorised. 

Bule  refiised. 
{q)  a  Dowl.,  P.C.,  6»8. 


Call. 


Bb  BL  H.  HOSKINS  Ex  pabtb  BEVAN. 

September  9. 

0.  A.  8MTTH  moved  to  make  an  order  of  Mr.  Justice  v\niere  a 
KcHenoorth  for  the  delivery  of  a  bill  of  costs  in  an  equity  ^  pf^*e^diMB 
matter  a  rule  of  court.  "^  Equity,  ia 

sougbt  to  be 
made  a  rule  of 
Pee  Citbiam. — As  the  order  was  made  in  proceedings  in  Court,  the 

■n  1      -ra  application 

Equity  the  application  ought  to  be  made  to  the  Equity  should  be 

CtrntA-  made  to  the 

^^^'  Equity  Court. 

Bule  refuied. 
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EEEVES,  Appellant,  v.  BOWDEN,  EESPoroEirr. 


Where  an         J^PECIAL  case  by  way  of  appeal  from  petty  Beesions, 

order  for  wind-   Ballarat. 
ing-np  a  min- 
ing company 

jurisdiction  on  ^®  Defendant  was  sued  as  a  shareholder  in  the  Bewarf 
the  face  of  it,  Gold  Mining  Company  for  £150,  contribution  due  to  BeevUj 
it  might  be  *^6  OflBcial  Agent,  on  100  shares  in  the  company.  The  com- 
*^!f^  "*  J  pany  was  registered  under  Act  No.  228,  in  May,  1865.  On 
second  order  14th  December,  1865,  Qeorge  JPolwarth,  a  creditor  of  the 
wmp^X*^^  company,  lodged  a  petition  in  the  Court  of  Mines,  BallaMt, 
made  withont  for  the  winding-up  of  the  company,  and,  on  8th  January, 
Bet  aside.  1866,  an  order  was  made  for  winding  up  the  company.    This 

order  was  assumed  to  be  bad,  as  it  did  not  show  jurisdiction 
on  the  face  of  it.  In  June,  1869,  John  HalUgan,  another 
creditor  of  the  company,  presented  a  petition  to  the  Court  of 
Mines  for  the  winding-up  of  the  company,  and  obtained  a 
winding-up  order,  under  which  these  proceedings  were 
instituted  against  Bowden.  It  was  contended  on  behalf  of 
the  Defendant  that  the  order  of  the  8th  January,  1866, 
was  yalid,  and  the  order  of  June,  1869,  consequently  inyalid; 
or  if  the  prior  order  was  invalid,  then  that  it  should  hare 
been  set  aside  before  the  subsequent  order  was  made. 

The  magistrates  dismissed  the  case,  and  Plaintiff  appealei 

JMlows  for  the  Appellant.  The  second  winding-up 
order  was  a  good  one.  The  first  order  was  defective,  as  it 
showed  no  jurisdiction,  and  a  valid  winding-up  order  might 
therefore  be  made,  the  first  being  a  nullity.  iZey.  *• 
Brishy  (r). 

Billing  for  the  Eespondent.  The  case  cited  was  one 
before  justices,  and  there  the  justices  did  all  they  could  to 

(r)    1  Den.,  Cr.  C,  416. 
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get  rid  of  the  first  order  before  making  a  second.     Orders         ^®^* 
in  the  Courts  of  Mines  are  similar  to  decrees  in  Equity,  and        Ribtes 
camiot  be  treated  as  nullities.    Ex  parte  Oakes  («).    The      botobn 
second  order  could  not  be  made  while  the  first  existed, 
otherwise  all  the  creditors  might  apply  for  winding-up 
orders.     The  proper  course  to  have  pursued  was  for  the 
creditors  to  have  applied  for  a  good  order  under  the  first 
petition.     The  second  winding-up  order  was  bad,  having 
been  baaed  on  a  petition  reciting  a  debt  of  £21  due  to 
Petitioner,  and  ordered  by  justices  to  be  paid,  while  the 
justices  hare  only  jurisdiction  to  the  extent  of  £20  in  cases 
of  debt. 

Xkllows  in  reply.  It  appears  by  the  proceedings  that  the 
debt  was  for  wages,  and  the  '^  Master  and  Servants  Act" 
gives  jurisdiction  in  cases  of  wages  to  the  amount  of  £50. 

Stawemi,  C.  J. — ^The  first  order  in  this  case  was  bad  on 
the  £Eu;e  of  it ;  there  is  nothing  to  set  aside,  and  the  second 
petitioner  was  justified  in  treating  it  as  a  nullity.  We 
think  the  second  order  good;  it  refers  to  a  debt,  which 
may  be  good  or  bad,  but  which  we  are  not  to  assume 
was  bad.  The  Defendant  is  stiU  a  shareholder  of  the  com- 
pany, and  liable  for  contribution. 

Appeal  allowed^  with  costs. 


(tt)    36  L.  J.,  Ch.,  413. 
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At  a  toll-gate 
the  tolls  pay- 
able were 
"  For  every 
gig  chaise 
coach  chariot 
or  other  such 
carriage  con- 
stnicted  on 
springs  if 
drawn  by  one 
horse  or  other 
animal  6d.  For 
every  cart 
dray  waggon 
wain  or  other 
snch  vehicle  if 
drawn  by  one 
horse  or  other 
animal  Is," 

Held,  that 
an  American 
express 
waggon,  nsed 
by  a  store- 
keeper for  the 
purposes  of  his 
trade,  but  suit- 
able for  carry- 
ingpassengers, 
was  liable  only 
to  the  lower 
toll. 


CEOLL  V.  LINTON. 


s 


PEOIAL  case  bj  way  of  appeal  from  Petfy  Setdoiu, 
Slebastopol. 

Defendant,  a  toll-keeper  at  Cambrian  Hill,  was  euimnoDed 
and  fined  for  demanding  a  toll  for  a  waggon  on  springs  in 
excess  of  the  legal  amount. 

The  Defendant  was  toll  collector  at  the  Cambrian  Hill 
toU-gate,  at  which  the  tolls  payable  were  inter  alia  sb 
follows: — ^**For  every  gig  chaise  coach  chariot  or  oAer 
such  carriage  constructed  on  springs  if  drawn  by  one  horse 
or  other  animal  6^.  For  every  cart  dray  waggon  wain  or 
other  such  vehicle  if  drawn  by  one  horse  or  other  animal 
Is.'*  The  complainant  was  in  the  employ  of  one  Luth, 
storekeeper,  at  Sebastopol.  The  waggon  in  question  (an 
American  express  waggon)  the  property  of  Luih,  and  used 
by  him  for  the  purposes  of  his  trade,  was  a  vehicle  of  a 
light  description,  constructed  on  springs,  and  capable  of 
carrying  from  ten  to  thirty  hundredweight  of  gooda  if 
required — ^was  suitable  for  carrying  passengers,  and  was 
drawn  at  a  trot.  It  was  proved  that  the  waggon  was  not 
used  for  the  conveyance  of  passengers  for  hire ;  but  that 
similar  waggons  were  used  for  carrying  passengers.  The 
Defendant  demanded  from  the  complainant  1$.  as  toll.  The 
Complainant  tendered  6i.,  but  the  Defendant  refused  to 
receive  it,  and  obstructed  and  hindered  the  Complainant 
from  passing  through  the  toU-gate.  It  was  contended,  on 
the  part  of  the  Defendant,  that  the  first  portion  of  the  table 
of  tolls,  "  for  every  gig  chaise  coach  chariot  or  other  such 
carriage  constructed  on  springs  "  was  applicable  to  carriages 
for  the  conveyance  of  persons;  the  second  portion,  "for 
every  cart  dray  waggon  wain  or  other  such  vehide" 
being  applicable  to  vehicles  for  the  conveyance  of  goods; 
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and  that  the  waggon  in  question  was  cliflrgeable  nnder  the 
second  portion.  The  Complainant  contended  that  the 
amount  of  toll  was  to  be  ascertained  by  the  construction  of 
the  yehide,  and  the  Court  had  to  determine  the  toll  payable 
from  the  description  of  the  yehide.  The  magistrate  was  of 
opinion  that  the  question  of  toll  payable  for  such  yehides 
was  a  matter  of  £evct  for  determination,  and  held  that  the 
waggon  was  chargeable  under  the  first  portion  of  the  table 
of  tolls. 
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Mackay^  for  the  Plaintiff,  cited  Broom^s  MaxiuM^  p.  4, 
Layard  v.  Ovey  {t). 

FeUows  for  the  Defendant.  The  question  is  what  the 
yehide  was  used  for,  whether  for  goods  or  passengers,  and 
it  does  not  matter  whether  it  was  on  springs  or  not.  This 
waggon  was  clearly  for  the  carriage  of  goods,  and  should 
pay  toll  as  such. 

Feb  Cttriak. — ^The  cart  was  for  the  conyeyance  of 
passengers,  should  come  under  the  first  class,  and  pay  the 
lower  toll. 

Appeal  dismissed. 
(0    L.  R.,  8  Q.  fi.,  415. 


EEGINA  V.  ODDIE. 

RSeptsmber  18. 
ULE  nisi  to  oust  21  22.  Oddie  firom  office  as  councillor  Below  the 

of  the  shire  of  Eipon.  jynaturee  of 

^  the  ratepayers 

to  the  nomina- 

At  the  last  annual  dection  for  one  diyision  of  the  shire  ^"dFdXfor* 
there  were  two  candidates,  T,  J2.  Oddie  and  James  Greig^  election  as  a 

shire  conn- 
ciUor,  were  the 
words  *'  And  I  the  aboye-named  Jamea  Qreig  hereby  consent  to  such  nomination."   This 
was  not  signed,  but  the  words  "  Jamu  Oreig  "  were  written  by  that  candidate. 

Seld,  tiiat  this  was  a  sufficient  signature  by  the  candidate  within  the  Act  No.  176» 
•ec.  84. 
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^^^'  ^  the  present  relator.  The  nomination  paper  of  Qreig  was 
signed  by  ten  ratepayers.  Below  the  names  of  the  rate- 
payers were  the  words — ^^  And  I  the  above-named  Jama 
Qreig  hereby  consent  to  such  nomination."  This  was  not 
signed,  but  the  words  "  James  Qreig  "  were  written  by  that 
candidate.  The  returning  officer  at  first  accepted  tbe 
nomination-paper,  and  advertised  that  a  poll  would  be 
taken.  Subsequently,  on  taking  legal  advice,  he  changed 
his  opinion,  held  that  the  nomination-paper  of  Qreig  was 
invalid,  and  declared  Oddie  duly  elected. 

S^gvnbotliam  shewed  cause.  Section  84  of  the  ^'  XomJ 
Chvemment  Aciy^*  No.  176,  contemplates  the  signature  of 
the  candidate  being  written  below  his  consult.  In  the 
form  given  for  the  nomination  a  blank  is  left  for  the  signa- 
ture. Strict  accuracy  is  necessary  in  nomination  papers- 
stricter  even  than  in  voting  papers.  Begina  f>,  Tugwell  («). 
The  question  is  whether  the  party  intended  to  sign — Qmmi 
V,  Tart  (w) — and  can  the  Court,  looking  at  this  nomination- 
paper,  say  that  Qreig  intended  to  sign. 

Fellows  in  support  of  the  rule.  It  is  not  necessary  that 
a  signature  should  be  on  any  particular  part  of  the  paper 
— ^it  may  be  at  the  bottom  or  at  the  top.  EhigJU  v.  Orock- 
ford  (x),  Lemagne  v.  Stanley  (y). 

Stawsll,  G.  J. — ^The  question  is,  whether  the  person 
intended  to  sign  the  paper ;  and  the  object  of  giving  the 
nomination-paper — of  writing  the  words  at  all,  is  not  yctj 
apparent,  unless  they  were  intended  as  a  signature.  If  the 
returning  officer  had  any  doubt  about  the  matter,  he  should 
have  satisfied  himself  on  the  subject  by  inquiries.  He 
received  the  paper,  accepted  it,  and  published  the  name; 
but  unfortunately,  he  subsequently  determined  to  treat  the 
nomination  as  void,  forgetting  that  he  is  simply  a  minis- 
terial  officer. 

Rule  absolute  to  oustfiom  qffieSi  wUk  cotU. 

{v)    L.  R.,  8  Q.  B.,  704.  (ai)    1  Esp.,  90. 

(w)    28  L.  J.,  Q.  B.,  178.  (y)    3  Lev.,  1. 
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ANDREWS  V.  TAYLOR  vj?^ 

EBept,  8, 14. 
JECTMENT  to  recover  posseBsion  of  land  at  Yarra-  ^  goiTand 
Tifle.     In  March,  1854,  John  Hv/rry  sold  to  the  Plaintiff  conveyed  land 
the  land  in  question  for  £61  12«.,  and  in  April,  1854,  seqnentlj  A 
Ewry  conyeyed  the  land  by  deed  to  Plaintiff.    This  deed  became  inaol- 

.  vent,  and  his 

was  not  registered  till  August,  1867.     In  April,  1856,  official 

Hurry  became  insolvent,  and  H.  8,  Shaw  was  appointed  »*»K^®«  ^^\ 
,  '  *  and  conveyed 

bis  official  assignee.     In  May,  1856,  Shaw  sold  and  conveyed  the  same  land 

this  same  land  to  Archibald  Adam.    In  March,  1857,  Adam  !!^„  *  „„„  ®  ^^ 

^  »  conveyance  to 

sold  and  conveyed  to  Tayhr.    Both  these  conveyances  were  C  was  regis- 

legistered  prior  to  August,  1867.    At  the  trial  the  Defend-  ^jj^  convey- 

ant  contended  that  his  deed  being  registered  before  Plain-  "^ce  to  B, 

tiff's  gave  him  a  prior  title.    The  jury  found  for  the  Plain-  ^  having, 

tiff.    A  rule  nui  to  enter  a  verdict  for  the  Defendant  was  P"oj  ^  ^» 

insolvency, 

BUDsequently  obtained  pursuant  to  leave  reserved.  conveyed  the 

legal  estate  to 
S,  the  subse* 

Bunny,  for  the  Plaintiff,  showed  cause.     The  Defend-  quent  convey- 
ant's  deed    has  not   priority   over    Plaintiff's  from    the  official 

mere  fact  of  its  being  registered  first.     If  the  Defendant  Mwgnee  to  C 

_       was  inopera- 
bad  a  registered  conveyance  from  the  same  person  as  the  tive,  and 

Plaintiff  claimed  title  from,  then  his  conveyance  might  have  ^^^\ 

priority.    But  his  deed  was  from  a  mere  stranger,  who  had  prior  regis- 

no  right  whatever  to  the  land;  for,  in  1854,  before  the  *~*^^°' 

insolvency.  Hurry  had  conveyed  the  legal  estate  in  the 

land  to  Plaintiff.     Warhurton  v.  Loveland  {z),  5  Vic,,  No.  21, 

Bee.  11,  Renwich  v,  Armstrong  (a).  Fury  v.  Smith  (h). 

Molesworth  in  support  of  the  rule.  The  effect  of  the 
''Beyiitraiion  Acts  "  is  to  give  to  the  deed  first  registered 
priority  over  subsequently  registered  deeds,  no  matter  by 
whom  executed.  The  Plaintiff  did  not  prove  any  seisin  or 
ownership  by  Hurry  before  he  conveyed.    Hurry  only  was 

(«)    2  Dow.  A  a.,  480.  {h)    1  Hud.  &  B.,  786. 

(a)   1  Hud.  &  B.,  727. 
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^2^^^  called,  who  said  he  was  the  owner  of  the  land,  but  the 
AsDsxwB  chain  of  title  was  not  deduced  firom  the  Crown  grant  down- 
wards.    Fidler  v.  Qoodioin  (o),  Biehards  v.  Biehardt  (i). 


TATI0B. 


Our.ad9,vuU, 


September  4.       Stawill,  C.  J.  —  Eule   nisi   to   enter  a  verdict  for 
Defendant,  pnrsnant  to  leave  reseived.     The  Plaintiff  at 
the  trial  proved  the  due  execution  of  a  conveyance  £rom 
JSifffy  to  him  in  April,  1854.    He  proved  no  posseedon  or 
occupation  by  Surfy — merely  a  statement  that  he  was 
the  owner.    In  1856,  Suny  became  insolvent,  and  Bubee- 
qnently  the  assignee  sold  to  Adam.     The  Fhiintiff 's  case 
rested  there.      G^ie   Defendant   produced  a  conveyanee 
from  Adam  to  him,  and  contended  that  this  conveyanoe 
having    been    registered    before    that   to   the    Plaintiff, 
he   was    entitled  to  a  verdict  by  virtue   of  the  prior 
registration.     Supposing  that  there  was  any  proof  of  the 
conveyance  by  Shaw  to  Adamy  which  is  at  least  doubtfol, 
there  is  nothing  to  show  that  Shaw  had  any  interest  in  the 
land.      Suny,   the    insolvent,    had   previously  sold  tiie 
same  land,  and  executed  a  conveyance  of  it,  and  so  &r 
at  least  as  the  legal  estate  was  concerned,  all  interest 
had  passed  out  of  him.    Adam,  through  whom  the  Defend- 
ant claims,  was  therefore  a  perfect  stranger.      Now,  the 
intention  of  the  **  BegiitroHon  Acta  "  is  to  give  priority  to 
the  registered  owner  ovot  the  unregistered  owner;  in 
other  words,  in  the  case  of  two  conveyances,  either  of 
which  would  be  valid  if  the  other  was  removed,  to  give,  by 
virtue  of  the  registration  of  one  of  them,  priority  to  it  OTor 
the  unregistered  conveyance.    As  fiir  as  TojfJar  is  concenied, 
he  is  a  perfect  stranger.      Had  the  Defendant,  at  die 
end  of  the   Haintiff's    case,   moved  for  a  nonsuit  and 
called   no    evidence,   it   might   have    been   di£Elcult  to 
maintain    the    verdict,    inasmuch    as    Sjuny    gave  no 

(o)    4  W.  &  P. ;  N.S.W.  Bep.,  66.        (d)    16  East,  294ii. 
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mdence  ot  seisin.     The  B^endant,  however,  went  into  1869. 

eridence,  and  endeavoured  to  prove  title  deduced  from  Aitdvswb 

Mwrry,     By  adopting  that  course — the  only  one,  indeed,  *• 
open  to  him — ^he  cured  the  defect  in  the  PlaiatifT's  case. 

Bute  diBcharyed, 


CmSHOLM  V.  CAPPEE. 

__  Sspt  10>  14. 

JDjJECTMENT.     The  Plaintiff's  title  waa  a  certificate  Defeat  in 

under  the  «  Transfvr  of  Land  Statuter     At  the  trial,  the  ^^^^* 

Defendant  gave  evidence  in  support  of  a  title  by  adverse  adverse  pos- 

possession.    It  was  proved  that  in  1841,  a  person  assuming  ^^p^yed 

to  act  as  owner  of  the  land  had  given  it  to  the  Defendant  that  in  1841  a 

in  satisfaction  of  a  debt,  and  that  the  Defendant  had  then  ^^'^^er  ^^ 

fenced  it  in.     THie  Defendant  went  to  look  at  the  fencing  *^?  land  gave 

it  in  satisfac- 
occasionally,  but  had  exercised  no  other  right  of  property  tion  of  a  debt 

over  the  land  up  to  the  time  of  his  becoming  insolvent  in  to^efendant, 
1847.     After  bis  insolvency  the  Defendant  occasionally  fenced  it.    In 
visited  the  land.     In  1851,  nearly  all  the  fencing  put  up  ^^  became  " 
by  the  Defendant  had  been  removed,  but  one  or  two  posts  insolvent,  but 
of  the  original  fence  were  standing  when  the  action  was  occasionally 
brought.     About  five  years  before  action,  the  Defendant  ^l^'^^i^® 
had  been  rated  for  tbe  land;  and  about  three  years  before  before  and 
action  he  had  paid  the  rates,  evicted  a  person  in  possession,  ^^L     "**^ 
and  bad  since  occupied  the  land,  and  was  in  possession  exercised  no 
when  the  Plaintiff  obtained  his  certificate  of  title.     The  ^p^  °  owner- 
above  were  the  only  acts  of  possession  proved  by  the  1861  nearly 
Defendant.     The  Plaintiff  submitted  that  there  was  no  had  been 
evidence  of  adverse  possession  to  go  to  the  jury,  as  tii^e  ^emov^,  but 

of  the  original 
posts  were 
standing  when  the  action  was  bronght.  Abont  five  years  before  action  Defendant  was 
nted  for  the  land,  and  about  three  years  before  action  paid  the  rates,  evicted  a  person 
then  in  possession,  and  himself  continued  in  possesion.  A  verdict  having  been  found  for 
the  Defendant, 
Seldf  that  the  evidence  was  not  sufficient  to  maintain  the  verdict. 
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l*Kt.         had  been  no  actual  poBBesnon  by  the  Defendant  for  tite 
Cbisbolh     statutory  period ;  and  the  acta  relied  upon  after  the  inwl- 
■-  Tency  could  not  be  connected  with  the  acts  before  the 

inBolrency,  as  done  under  one  title  or  in  the  same  ri^t 
The  case  was  sent  to  the  jury,  who  found  a  yerdirt  for  the 
Defendant.  A  rule  for  a  new  trial  was  obtained,  on  the 
grounds  of  misdirection  and  rerdict  against  eridence. 


Rittowt  shewed  cause.  Foaeession  may  gain  a  title  which 
will  be  an  answer  to  any  proof  of  title  by  deeds  or  by  certi- 
ficate under  the  statute.  The  acta  of  possession  were  aD 
that  the  circumstances  require.  There  was  no  disturbance 
of  the  Defendant's  possession,  and  he  was  not  obliged  to 
remain  upon  the  land  to  keep  it.  Nothing  passed  \o  his 
official  assignee,  as  the  title  by  possesBion  had  not  matured 
when  he  became  insolvent.  The  matter  waa  properly  lej^ 
to  the  jury  as  one  in  which  the  frequency  and  character  af 
the  Defendant's  acts  were  to  bo  considered  in  determining 
whether  or  not  he  had  been  in  possession. 

T.  a'Becketl  for  the  rule.  To  bar  the  FMnti£  under  the 
"  SiaiwU  of  lAmUationt"  i%  ia  not  enough  to  show  that  the 
Pkintifi*  was  out  of  possession,  some  other  parson  miut 
have  been  in  actual  possession.  Carter  v.  Barnard  («), 
amith  V.  Lloyd  (/),  MelkmtuU  v.  MeEiwty  (J),  Tattenlum 
v.  Byrne  (h).  Constructive  possession  is  not  enongb. 
Unices  the  acts  of  posseesion  have  been  inconfiistent  wilh 
the  existence  of  the  Plaintiff's  rights  they  cannot  defeat  hia 
title.  The  principle  of  the  "  Statute  of  Limitationt "  is  that 
laches  in  asserting  title  may  cause  loss  of  title,  but  tiere 
can  bo  no  laches  until  there  is  something  to  show  an  inter- 
ference with  the  Plaintiff's  rights.  The  acts  of  possession 
relied  upon  in  this  case  are  so  slight  that  no  title  would  be 
safe  if  they  were  accepted  as  sufficient.  An  interest  by 
possession  though  not  matured,  passes  by  the  same  means 
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88  a  legal  interest — ^by  descent,  deYise,  or  conveyance — and 
would  pass  on  insolvency.  Dixon  v.  Oat/fere  (j),  Asher  v, 
Whitlock  (k),  "Wliatever  interest  Capper  liad  acquired  by 
fencing  the  land  must  therefore  have  passed  to  his  official 
assignee,  and  acts  done  by  Capper  after  his  insolvency 
cannot  be  attributed  to  his  former  title,  and  are  as  inmia- 
terial  as  if  they  had  been  the  acts  of  another.  The  only 
substantial  acts  of  possession  proved  were  the  fencing  in 
1841,  and  occupation  taken  in  1866 ;  but  these  acts  are 
unconnected,  and  there  has  been  no  actual  possession  in 
the  interval. 

Cur.  adv,  vuU. 


1869. 
Chibholm 

V. 

Gapfeb. 


Stawell,  C.  J.— We  think  that  there  should  be  a  new  September  14. 
trial  in  this  case,  as  the  evidence  wa^  not  sufficient  to 
maintain  the  verdict.    No  costs  of  former  trial. 


0")  17Beav.,421. 


(*)    L.II.,  1  Q.B.,  1. 


MAGUIEE  i>.  DIXON. 


T 


EESPASS  for  the  illegal  seizure  of  a  number  of  sheep. 
There  was  also  a  second  count  in  trover  for  the  wrongful 
conversion  of  the  sheep.  Pleas — Ist,  "Not  guilty;"  2nd, 
to  the  Ist  count,  "Not  guilty,  by  statute  11,  Geo,  II. , 
cap.  xix.,  sees.  19  and  21^  and  ^Landlord  and  Tenant  Statute^ 
1864,'  sec.  87; "  3rd,  to  2nd  count,  "  Not  possessed." 

The  Defendant,  an  auctioneer  at  Gisbome,  had  on 
behalf  of  the  owner  of  some  land  occupied  by  a  person 
named  Stevens,  put  in  a  distraint  for  rent  on  the  10th  June. 
The  Plaintiff,  on  9th  June,  had  turned  about  forty  sheep 
out  on  the  conunon,  and  these  sheep  in  the  course  of  the 
night,  through  a  defect  in  the  fence,  got  into  Stevens*  land. 


September  11. 
October  4. 

Where  sheep 
or  cattle,  hy 
de&olt  of  their 
o^naer,  stray 
npon  unen- 
closed land, 
they  may  be 
immediately 
distrained  tor 
rent  in  arrear. 
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1809. 


They  were  seized  under  the  distress  for  rent,  and 
been  kept  three  days,  were  returned  to  the  Pkintiff^in 
order  to  save  trouble.  The  jury  returned  a  verdict  for 
Plaintiff,  damages  40$,  The  Defendant  obtained  a  rule 
nisi,  pursuant  to  leave  reserved,  to  enter  a  verdict  for  him. 


Billing  now  shewed  cause.  The  sheep  Altered  Ihe  land 
through  a  defect  in  the  fences.  Either  the  landlord  or  hii 
tenant  was  bound  to  keep  the  fences  in  repair,  and  as 
neither  of  them  did  so,  the  Defendant  could  not  seize  ibe 
sheep  either  until  he  had  given  the  Plaintiff  notice  to 
remove  them,  or  until  they  were  twenty-four  hours  on  the 
ground.  Brook's  Ahr.  Title,  Distress,  66;  Kent's  Commas 
taries,  643 ;  Kemp  v.  Orews  (I) ;  Jordan  v,  Martin  {m) ; 
Ooodwyn  V.  OheveUf  (n)  ;  Boole  v.  Longnewlle  (o); 
8  Stephen's  Conm,,  5^  ed,,  859. 

JMhws  in  support  of  the  rule.  There  is  no  obligation  in 
law  for  the  landlord  or  his  tenant  to  fence  as  against  all  the 
world.  The  obligation,  if  it  exist  at  all,  is  to  fence  as 
against  the  owner  of  adjoining  land.  If  cattle  travelling 
along  a  highway  trespass  on  unfenced  ground  they  may  not 
be  liable  to  seizure,  but  the  case  is  widdly  different  where 
the  owner  of  the  cattle  is  in  the  wrong,  as  in  this  case,  by 
turning  his  sheep  out  without  anyone  to  watch  them.  Ab 
he  had  done  the  wrong  in  the  first  instance,  he  was  not 
entitled  to  any  notice.  Bovaston  v,  Bayne  (p),  Rieketts  v. 
East  India  Book  Company  (q).  Singleton  v,  WUUamstm  (r), 
Leigh  v.  Biley  («),  Bvssell  v.  Shenston  (t). 

Our.  adv.  tsii. 


October  4. 


Stawell,  C.  J. — ^Trespass  for  seizing  and  taking  sheep. 
The  Plaintiff,  who  was  the  owner  of  the  sheep  sdzed, 
had  turned  them  out  on  an  unenclosed  common,  without 


<Q    1  Lard  Baym,  17a 
(m)   1  Mod.,  63. 
(n)    4H.  &K.,  681. 
[o)    2Saund.,282. 
))   2  Sm.  L.  C,  113. 


(q)  12C.B.,16a 

(r)  7H.  &N.,410. 

(s)  8Q.B.,  134. 

(0  UC.  B.,218. 
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any  person  in  charge  of  them.     They  strayed  from  that         1869. 

common,  and  went  upon  other  land,  also  unenclosed;  and      Maouirb 

during  the  same  day  the  Defendant,  as  agent  for  the  owner  «• 

of  the  land,  seized  them  as  a  distress  for  rent.     For  that 

seizure  the  present  action  was  brought.    The  Plaintiff  con« 

tended  that  before  the  sheep  could  be  seized  for  distress 

they  must  haye  been,  in  the  old  law  French,  levofU  and 

eouchant — ^that  is,   a  day  and  a  night   on   the  ground. 

The  Defendant^  on  the  other  hand,  contended  that  the 

simple  question  was  who  was  to  blame  in  the  first  instance;  ^ 

tiiat  owners  of  land  in  this  colony  were  not  obliged  to  fence, 

as  by  custom  they  are  in  many  instances  in  England ;  and 

if  the  owner  of  stock  of  any  kind  by  his  own  carelessness 

allowed  it  to  escape  upon  another  person's  ground,  that 

person  was  entitled  to  distrain  it  at  once,  either  for  damage 

feoioni  or  for  rent.   There  is  no  doubt  that  in  a  case  of  damage 

feoioni  the  simple  question  is  who  is  to  blame.      That  has 

been  decided  oyer  and  oyer  again.    But,  as  regards  distress 

for  rent  in  arrear,  the  cases  are  not  so  distinct.    The  case  of 

Eiomp  V,  Crews  (v)  is,  howeyer,  we  think,  sufficiently  decisiye 

upon  the  point.      That  case  is  in  effect,  that  in  case  of 

distress  for  rent  service  where  cattle  stray  upon  land 

through  the  default  of  their  owner,  they  can  be  immediately 

seized.    Now,  there  is  no  distinction  as  regards  this  point 

l)6tween  rent  seryice  and  rent  in  arrear.     If,  therefore, 

stock  comes,  either  by  default  of  the  owner  or  with  his 

consent,  on  the  land  of  another,  it  is  not  necessary  that 

they  should  be  on  the  ground  levant  and  eouchant.    They 

nuiy  be  distrained  at  once.    If  they  came  on  the  ground  by 

accident,  that  is  to  say  if  the  land  being  enclosed  the  fences 

^Ofe  suddenly  broken  down,  the  matter  would  be  different. 

Here  it  is  admitted  that  the  sheep  were  placed  on  an 

^enclosed  common  with  no  one  in  charge.     They  strayed 

upon  the  unenclosed  land,  and  we  think  the  Defendant  was 

jugtified  in  enforcing  his  rights  by  a  leyy.     The  rule  will 

therefore  be  absolute  to  enter  a  yerdict  for  the  Defendant. 

(v)    1  Lord  Baym,  170. 
W.  W.  ft  a'b.      yOL.  VI. — LAW.  B 
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1869.  Babet,  J. — It  a^^peared  to  me  at  flret  siglit  to  be  piuihiiig 

MAormE  ft  right  of  feudal  origin  to  an  extreme  extent  in  a  coimtrj 
Dix  N  ^^  recently  peopled  as  tliis,  if  we  held  that  the  Defendant 
was  entitled  to  recover.  But  when  we  examine  tlie 
principle  on  which  this  right  has  been  adopted  and  earned 
out  in  America,  it  does  not  appear  so  unreasonable  ato 
all.  Conceding  that  there  is  no  obligation  upon  anj 
person  to  enclose  his  land  and  crops  here  any  more  than 
in  England,  we  have  then  to  examine  the  nature  and 
character  of  the  chattels  seized  in  this  ease.  Thej  were 
sheep,  without  any  person  in  charge  of  tiiem — animalfl  of 
yagrant  propensities,  and  liable  to  stray  upon  the  lands  of 
other  persons  than  their  owner,  and  also  likely  to  injure 
the  land  and  crops  of  the  persons  on  whose  ground  they 
strayed.  They  were  in  consequence  liable  to  be  seised  f<v 
damage  feasant.  I  think  they  might  also  be  seized  for  rent 
due  by  the  tenant  of  the  soil  into  which  they  had  been 
allowed  to  stray.  If  there  be  any  hardship,  the  Pluntiff  is 
the  author  of  it  himself,  as  he  did  not  bestow  proper  atten- 
tion in  keeping  his  sheep  within  bounds. 

WrLLiAHS,  J.,  concurred. 


CASES  AT  LAW.  23X 


BAEFOLD  ESTATE  GOLD  MINING  COMPANY  1869. 


S 


EEGISTBRBD  v.   KLINQENDEE.  September  14. 

October  4. 


FECIAL  ease  by  way  of  appeal  from  the  County  Court  The  deed  of 

at  Ballarat.  association  of 

^^  a  mining 

company, 

The  Defendant  was  sued  for  £69  10*.,  for  a  call  (the  J^^  Jj^e 

20th)  of  5s.  per   share,  on   238   shares.      The  company  '^*^?J^^^ 

was   registered    under  the  Act   No.   228,  and  its  deed  meetings 

of  association    proyided    that   meetinfi:s    should  be  held  f ^^S^l  ^  ^^^ 

*•  °  in  f  ebraary 

in  February  and  August  of  each  year  for  the  appointment  and  August 

of  directors  ;  if  a  quorum  of  shareholders  was  not  present  foj^^e  ^^^ 

the  meeting  might  be  adjourned  for  a  week ;   if  no  new  appointment 

directors  were  appointed  at  these  meetings  the  former  and  if  no  new 

directors  were  to  continue  to  act  till  new  directors  were  directors  were 

appointed  at 

appomted  at  the  first  meeting  of  the  following  year.    The  those  meet- 
directors  who  made  the  call  sued  on,  were  appointed  in  IP^  ^^® 
February,  1866  ;    in   August,    1866,  a  meeting  of  the  directors  were 
company  was  called  for   the    appointment  of  directors,  act^till  new 
but  there  was  not  a  quorum    present.       The    meeting  directors  were 
was    adjourned    for  a   week,   but    again    there    was    no  the  first  meet- 
quorum,  and  the  meeting  lapsed.     No  meeting  was  held  j?^°^.*^® 
after  that  date.    The  call  now  sued  on  was  made  in  August,  year. 
1868,  for  the  purpose  of  paying  off  liabilities.    The  Defend-  ^'^^" 
ant  contended  that  there  were  no  directors  after  February,  appointed  in 

1867,  as  directors  could  not  continue  in  office  for  more  i^^^ 
than  a  year,  and  therefore  the  call  was  illegally  made.    For  August,  1866, 
the  Plaintiff  it  was  argued  that,  by  the  rules,  the  old  caUedforthe 
directors  were  to  act  till  new  ones  were  appointed,  and  ©lection  of 

directors,  but 

therefore  that  the  directors  nominated  in  February,  1866,  lapsed  for 
remained  in  office  in  August,  1868.    The  Judge  nonsuited  ^*^*  ^^  *  » 

^       '  ^  quorum.    No 

the  Plaintiff,  who  appealed.  meeting  of 

the  company 
wu  held  after  that  date. 

Seldf  that  under  any  circumstances,  whether  a  meeting  was  held  or  not,  the  directors 
could  not  remain  in  office  more  than  a  year,  and  that  a  call  made  by  them  in  August, 

1868,  was  invalid. 

R  d 
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1869. 

Babfold 

Estate 

CJoMPAirr 

V, 
KLQTGBirDSB. 


Htginbotham  for  the  Appellant 

Fellows  for  the  BeBpondent. 

Howbeaeh  Coal  Compofny  v,  Teagtte  (to)  was  referred  to. 


Cur,  adv.  vull 


Ocioher^ 


Stawell,  C.  J. — ^The  plaint  in  this  case  was  to  recover 
calls ;  and  the  Plaintiff  was  nonsuited  on  the  ground  that 
there  were  no  directors  who  could  legally  make  calls.  It 
is  conceded  that  if  the  directors  were  improperly  appointed, 
or  if  there  were  no  directors,  no  calls  could  be  enforced. 
The  sole  question  is  whether  there  were  in  this  instance 
any  directors  properly  appointed.  The  Act  No.  228, 
prescribes  the  nature  of  the  rules  to  be  framed  by 
companies  incorporated  under  the  Act,  and  amongBfc 
others,  one  for  the  election,  removal,  and  annual  retire- 
ment of  all  or  some  of  the  directors.  In  this  case  the 
company  provided,  by  their  rules,  that  if  at  any  meeting 
for  the  election  of  directors  a  quorum  was  not  present, 
the  meeting  might  be  adjourned  for  a  week,  and  if 
at  that  meeting  there  was  not  a  quorum,  the  former 
directors  might  continue  in  office  till  new  directors  vere 
appointed  at  the  ordinary  meeting  in  the  following  year. 
The  rules  also  provided  that  an  ordinary  meeting  should  be 
held  every  six  months,  and  directors  should  be  appointed 
every  six  months.  In  a  case,  some  two  terms  ago,  in 
which  this  company  were  concerned,  an  objection  was 
made  that  the  rule  that  directors  were  to  be  appointed 
every  six  months  was  not  within  the  Act ;  but  we  dien 
held  that  twelve  months  was  the  maximum  period 
allowed  by  the  Act,  and  that  an  election  might  be  held  aa 
often  within  that  period  as  the  company  thought  fit  'Bi^ 
Plaintiffs  urge   that   the   directors   can   hold  office  till 

(w)    6H.&N.,  161. 
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iheir  BucceBBors  are  appointed,  altliough  that  time  may         ^8^* 
exceed  a  year;   for  if  a  meeting  cannot  be  held,  and  the      Babioij> 
directors  must  retire,  the  company  would  be  in  a  state      coin^orT 
of  collapse.      But   that    is   the    company's   own    fault.  v. 

They  are  to   blame  if  there   are    no    directors.       The   ^^<*»»»"- 
Defendant  contends  that,  under  any  circumstance,  whether 
a  meeting  is  held  or  not,  the  directors  cannot  remain  in 
office  more  than  a  year.     We  think  the  view  urged  by  the 
Defendant  is  right,  and  we  dismiss  the  appeal 

Appeal  dUmissedy  with  comU, 


Ik  be  woods  AKD  the  TeAS-STEB  or  LAin>  SXATrXE.    September  14. 
^^  October  4. 

JOUMMONS  calling  on  the  Begistrar  of  Titles  to  substan-  a  oonveyanoe 
tiate  and  uphold  the  grounds  of  his  direction  not  to  register,  ®^  '^^IJ^to 
under  the  "  Transfer  of  Lcmd  Statute,^'  the  land  the  subject  be  executed 
ofthe»pplication.  S^^*" 

preyiouBly 

The  objection  taken  by  the  Begistrar  to  registering  the      Meld,  that 

land  is  stated  in  the  following  case :—  ^  ^^^  ^, 

°  shew  a  good 

"  1.  On  the  18th  April,  1860,  Darnel  Owen  was  the  mortgagee  in  fee  title,  evidence 

•*  of  Crown  AUotment  10  of  Bee.  7,  town  of  WarmambooL    2.  On  the  ^^^  ^^^ 

"  Srd  September,  1862,  a  re-conveyance  of  such  allotment  waa  purported  ^    -^  ^^  ^We 

"  to  be  executed  by  him  by  his  attorney  John  Domes,  oongtitnted  by   ^^^^  ^q  ^^  of 

'*  a  power  of  attorney  not  given  for  valoable  conaideration,  dated  the  the  regiatra- 

'*  28Td  of  May,  1860,  and  filed  on  the  1st  September,  1862.    8.  Appli-  tion  of  the 

"  cation  haa  been  made  to  bring  the  allotment  under  the  operation  of  po^^* 

"  the  '  Trantfer  of  Land  Statute,*  and  evidence  has  been  required  that 

"  Darnel  Owen  waa  alive  on  the  1st  of  September,  1862,  but  compliance 

"  with  such  requisition  is  refhsed.    4.  Direction  has  been  given  not  to 

**  register  the  land,  and  in  compliance  with  a  requisition  in  this  behalf, 

**  and  pursuant  to  185th  sec.  of  the  said  statute,  the  following  is  stated 

"  as  the  ground  upon  which  such  requisition  was  given : — ^That  evidence 

"  is  requisite  to  show  that  Daniel  Owen'e  power  of  attorney  continued 

"  and  was  in  force  on  the  day  whereon  it  waa  filed.     Above  is  the 

"ground  upon  which  the  direction  mentioned  in  pcuagraph  4  waa 

"  given. 

"  PHOS.  STTNBXBLAirD. 

"  Assistant-Registrar  of  Titles." 
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1869. 

In  re 

Woods 

& 

THS 
"TBAireFBBOF 

Laitd 

Statutb." 

October  4u 


J.  W.  Stephen  for  the  Applicant. 
Holroyd  for  the  Begistrar. 


Cur,  ath,  vuli. 


Stjlwxll,  G.  J. — ^The  point  in  this  case  could  not  be 
put  more  summaril  j  for  the  applicant,  than  it  was  on  the 
argument.  It  is  simply  whether  it  is  competent  to  fik 
a  power  of  attorney  given  by  a  dead  man.  In  whatierer 
way  the  case  is  viewed  there  is  difficulty,  and  that  diffi- 
culty arises  from  the  95th  and  following  sections  of  the 
**  Instruments  and  Securities  Statute.^*  That  section  enacte 
that  "  every  power  of  attorney  heretofore  made,  or  here- 
after to  be  made,  shall  continue  in  force  until  the  destli, 
bankruptcy,  or  insolvency  of  the  principal,  or  the  revocation 
of  such  power  shall  have  been  registered  aa  hereinafier 
mentioned.**  The  Applicant  relies  on  these  words,  and 
urges  that  whatever  the  Legislature  may  have  meant, 
their  intention  is  to  be  deduced  solely  from  the  worda 
used,  and  that  they  have  declared  every  power  shall 
continue  in  force  till  the  death  or  bankruptcy  of  the 
maker  has  been  registered,  and  the  words,  if  taken  bj 
themselves,  certainly  convey  that  meaning  But  the  whole 
of  the  Act  must  be  considered  if  there  is  any  dispute  aa  to 
the  meaning  of  any  particular  part  of  it.  A  subsequent 
portion  of  the  same  section  declares  that  ''Every  act  within 
the  scope  of  the  powers  and  authority  conferred  upon  him 
which  shall  hereafter  be  done  performed  or  submitted  to  hj 
the  attorney  after  such  death  bankruptcy  insolvency  or 
revocation  as  aforesaid  and  before  r^;iBtration  thereof  as 
hereinafter  mentioned  shall  in  favor  of  any  person  who 
shall  hand  fide  and  without  notice  of  such  death  inBohenej 
bankruptcy  or  revocation  have  dealt  with  such  attoniey 
in  the  name  of  his  principal  be  as  effectual  in  all  respects 
as  if  such  death  bankruptcy  insolvency  or  revocation  had 
not  happened  or  been  made.**     In  other  words,  the  first 
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portion  of  the  Bection,  in  general  terms,  declares  that  every  ^  1^* 
power  shall  continue  in  force  till  the  death  of  the  maker 
lias  been  registered,  while  the  subsequent  part  of  the  section 
declares  that  every  act  done  after  the  death  and  before  its 
registration  shall  be  valid  in  fstvor  of  a  certain  limited  class 
— iiamely,  those  who  have  Tfond  fide  and  without  notice  of 
the  death  dealt  with  the  attorney.  Subsequent  parts  of 
the  Act  point  to  a  desire  on  the  part  of  the  Legislature 
thai  every  power  of  attorney  shall  be  filed  or  registered. 
Section  98  renders  it  imperative  in  certain  cases  to  file  the 
power  before  any  deed  under  it  can  be  executed,  otherwise 
the  deed  is  void.  Section  99  enacts  that  the  fact  of  the 
death,  bankruptcy,  or  insolvency  of  the  principal,  or  the 
revocation  of  the  power,  shall  be  filed  in  the  same  manner 
as  powers  of  attorney  are  directed  to  be  filed,  and  shall  be 
amiexed  to  the  power  to  which  it  relates.  According 
to  that  section,  the  power  must  be  filed  before  the 
revocation  is  filed ;  for  the  revocation  cannot  be  annexed 
to  a  power  in  the  Begistrar's  o£Bce  if  the  power  has  not 
been  already  filed  there.  If  this  were  not  so,  notice  would 
be  given  to  the  world  that  a  power  of  attorney  had  been 
revoked  when  the  public  did  not  know  that  any  such  power 
had  been  given.  The  ''  Trmrfer  of  Land  Statute,'  sec.  113, 
certainly  contemplates  that  a  revocation  may  be  filed  at  any 
time  within  four  months  before  the  power  is  filed.  How 
that  difficulty  is  to  be  got  over  it  is  unnecessary  now  to 
decide;  but  apparently  the  Act  subsequently  passed  does 
assome  that  it  is  possible  to  file  a  revocation  before  the 
power  itself  has  been  filed.  According  to  the  section  we 
are  now  considering,  however,  we  are  of  opinion  that,  in 
order  to  enable  the  revocation  of  a  power  to  be  annexed 
to  a  power,  the  power  itself  must  be  filed.  We  think  the 
sound  construction  is,  that  the  first  portion  of  sec.  95  is  to 
be  read  as  explained  by  the  subsequent  portion.  In  that 
way  all  parts  of  the  same  section  are  consistent  with  each 
other,  and  the  section  itself  is  consistent  with  the  subse- 
q[aent  sections  of  the  Act.     We  think  we  should  be  doing 
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1869.  violence  to  the  words  of  the  whole  section,  if  we  adopted 

jnre  the  Construction  contended  for  by  the  Applicant    We 

^^^'  therefore  think  the  Begistrar  was  right  in  the  yiew  tiiat  he 

THx  took,  and  that  the  summons  must  be  dismissed. 


«<TBAirenBov 

Laitd 

Statute.** 


Summons  ditmmei. 


END    OF   MICHAELMAS    TERM. 


CASES 

ARGUED   AND   DETERMINED 

nr  THB 

gjuptenw  ^onxi  of  Victotia, 

A.T    LATV. 


iir 


HILART   TERM,   33  VICTORIA    (a) 


The  Judges  who  sat  in  Bano  in  this  Term  were — 

Stawdll,  0.  J.  Williams,  J. 

Babbt,  J. 


EEGINA  f>,  LONGMTJIE.  k!^^ 

S  November  25. 

FECIAL  case  reserved  by  Bairry^  J.     The  information  wherelm 

charged    the    prisoner    with    haying    feloniouslj    caused  information 

greviously  bodily  harm  to  one  Laughton,    The  jury  brought  prisoner  with 

m  a  rerdict  of  guilty  of  a  common  assault.     The  question  q^i^^^^sS^' 

for  the  opinion  of  the  ftiU  court  was  whether  the  verdict  grievons  bodily 

under  the  above  circumstances  should  stand.  ^^i  gnilty  of 

a  common 
_.  .         /.      .1  .  assault,  in  the 

irnxon  lor  tne  prisoner.  absence  of  any 

enactment 
giving  a  jury 

Dunne  for  the  Crown.  liberty  so  to 

find,  the 
ver^ct  cannot  stand.      Section  869  of  the  "  Criminal  Law  and  Practice  Statute" 
No.  233,  gives  no  snch  liberty.      

(a)  The  cases  in  this  Tenn  are  reported  by  Hartley  Willkune,  £sq.>  Barrister-at-law. 

W.  W.  Aa'B.       vol.  VI. LAW.  S 
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1869. 
Begiva 

V. 
LONGMUIR 


The  authorities  cited  for  the  prisoner  were  Beg,  v. 
Jones  (/),  Eeff.  v.  Cleeves  and  another  (y),  Beff.  v.  Cross  (h)^ 
Beg,  V.  Oliver  (j),  Beg,  v,  Yeadon  (^),  "  Criminal  Law  and 
JPractice  Statute,''  No.  233,  sec.  369, 1  FiCy  c.  85,  see.  11. 
Por  the  Crown :  Beg,  v,  Taylor  (Z),  Hales,  P.  C,  246. 


Stawell,  G.  J. — ^In  the  absence  of  an  enactmeiit 
empowering  such  a  course,  it  would  be  wrong  to  include 
both  a  misdemeanour  and  a  felony  in  one  information. 
The  offences  are  of  two  different  natures.  If  the  verdict 
of  the  jury  were  to  be  allowed  to  stand  in  this  case,  it 
would  yirtually  amount  to  the  insertion  in  the  informfltion 
of  a  count  which  ought  not  to  be  inserted;  and  the  prisoner, 
if  he  did  not  demur,  would  find  it  difficult  to  take  the 
objection  afterwards.  He  should  be  allowed  an  opportunity 
of  raising  the  objection,  and  of  this  opportunity  he  would 
be  deprived  if  the  verdict  were  to  stand.  There  is  also  a 
strong  argument  against  the  verdict  being  sustained  which 
is  deducible  from  the  course  of  English  Legislation.  The 
Ist  Vic,,  cap.  Ixxxv.,  sec.  11,  was  passed  to  enable  indict- 
ments in  these  cases  to  include  assaults,  but  it  gave  rifle  to 
so  much  difficulty  that  it  was  repealed  The  repeal  shows 
what  the  law  must  be.  A  similar  argument  may  be  drawn 
from  the  language  of  sec.  369  of  Act  No.  233.  The 
prisoner  ought  to  be  acquitted. 

Canmetion  quoAsi- 


^1 


)   8  Cox,  441. 
)    /J.,  429. 
{h)    ILd.  IUyni.,711. 


(J)   BeU,  C.  C,  287. 

(k)    L.  &C.,81. 

\l)    L.  E.,  1  C.  C.  R.,  194. 
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S 


EEGHNA  V   BEOWN.  v^?^ 

November  25. 


FECIAL  case  reserved  by  Williams,  3.    The  4th  count  It  is  a  rule  of 

of  the  information  charged  the  prisoner  with  destroying  a  oServ^^  aU 

letter  sent  by  post,  the  property  of  the  Postmaster- General,  courts  to  which 

on  which  count  he  was  found  guilty.      The  question  for  committed,  not 

the  opinion  of  the  Court  was  whether  the  evidence  of  one  ^  permit  the 

exammation  of 
Sarah  BoherU  was  properly  admitted  or  not,  she  not  having  witnessei  the 

been  examined  as  a  witness  before  the  committing  magis-  *"|<>^le^e  of 

e>       -o        whose  evidence 

trate,  and  the  prosecutor  having  given  no  notice  to  the  has  been  with- 

prisoner  of  her  name,  or  of  what  it  was  expected  she  would  prigonertiU  ^ 

prove.      The  case  referred  the  Court  to  B^g,  v.   Fietro  the  trial. 

8tigenani  («»),  which  had  been  relied  on  by  counsel  for  the  guch  examina- 

prisoner.  *^^°  ™*y  ^ 

allowed  where 
a  very  strong 

Lu^  for  the  Crown.  ^^^^^""^ 

the  presiding 

No  appearance  for  the  prisoner.  fww^d  by'uie 

prosecution. 

fill-  -_     w\*»^v— 

Stawell,  C.  J. — I  do  not  think  this  is  a  question  of  law  priety  of  the 

arising  at  the  trial.      It  may,  no  doubt,  be  a  very  salutary  admission  of 

role  to  observe ;   and  it  ought,  so  far  as  practicable,  to  be  is  not  a  ques- 

observed  in  all  courts  to  which  prisoners  are  committed,  ^i^iin  th'^Act 

It  should  require  a  very  strong  excuse  indeed  to  permit  No.  233, 
the  examination  of  a  witness,  the  knowledge  of  whose 
evidence  has  been  withheld  from  the  prisoner  till  the  trial. 

Williams,  J. — It  seems  to  me  to  be  merely  a  rule  of 
practice,  and  not  a  question  of  law,  not  to  permit  the 
examination  of  witnesses  not  previously  examined. 


Conviction  affirmed. 


(w)    10  Cox.,  522 


8   :2 
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SUPREME  COXJET:  VICTOEIA. 


1869. 

Nov,  24,  27. 

A  Warden  can 
not  dismiss  a 
BummoDs  with 
costs  where  the 
parties  taking 
out  the  sum' 
mons  do  not 
proceed  with 
the  case. 

A  Judge  in 
Chambers  may 
make  an  order 
absolute  in  the 
first  instance 
for  a 
eeriiorari, 

Tliere  is  no 
sound  distinc« 
tion  between 
the  case  of 
Justices  and 
Wardens  as  to 
giving  notice 
of  application 
for  a 
cbrtiorari. 


EEGINA  V,  CAEE. 


E 


/T7LE  nisi  on  return  to  a  writ  of  certiorari^  to  quash  an 
order  made  by  the  Warden,  dismisaing  the  BummoiiB  with 
costa. 

Sixty-three  persons  were  summoned  before  the  Warden, 
in  a  proceeding  by  which  the  Plaintiffs  sought  to  be  pat  in 
possession  of  some  ground  at  Maryborough.  The  summons 
was  returnable  on  12th  April,  but  only  eight  Defeudanta 
being  seryed.  On  8th  April  Plaintiffs  obtained  an  order 
to  substitute  service  on  the  others.  It  was  afterwards  held 
by  the  Chief  Judge  of  the  Court  of  Mines  that  such  an 
order  could  not  be  made  before  the  case  came  on  for  hear- 
ing. The  case  again  came  before  the  Warden,  and  was 
several  times  adjourned,  owing  to  the  illness  of  Plaintiffs' 
attorney.  On  19th  July,  the  Warden  refused  to  again 
adjourn  the  case;  but  dismissed  the  summons,  with  £34  lOir. 
costs. 


Higinboiham^  Quintan  and  Oaeeg  shewed  cause. 

Maokay  and  Fellows  for  the  rule. 

A  preliminary  objection  was  taken  that  the  writ  of 
certiorari  had  been  granted  in  vacation,  and  did  not  purport 
to  be  made  under  the  emergency  clause.  Further,  no 
notice  had  been  given  to  the  Warden.  Beg,  vMcIntgre  (ft), 
Knowlee  v.  Lynch  (o),  Brewer  and  Wilsfone  ex  parte 
Baker  (j>).  Against  this  it  was  urged  that  it  was  unneces- 
sary to  give  any  notice  to  justices;  that  there  was  no  dis- 
tinction between  justices  and  Wardens;  and  that  the  writ 
of  certiorari  had  been  properly  granted.  Beg,  v,  IfewUm 
Ferrers  (q). 


(«)   Ante,  Vol.  iy.,Jj.,4>2. 
(o)    2  Dowl.,  P.O.,  623. 


(p)   2  W.  &  W.,  L.,  136. 
(q)    9Q.B.,  32. 
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The  Court  overruled  the  objection,  holding  that  there       ^  ^^^• 
was  no  sound  distinction  between  the  case  of  justices  and 
Wardens,  and  that  the  Judge  in  Chambers  could  grant  an 
order  absolute  in  the  first  instance  for  a  certiorari. 

The  rule  was  then  argued.  The  authorities  cited  were: — 
Sections  177,  179, 180, 193,  212,  230,  233  of  the  "  Mining 
St<itut€^^  Orepps  v.  Durden  and  Others  (r),  Be  William 
Baker  (*),  Re^.  v.  Jtutieee  of  Cambridge  (^),  Reg.  v.  Math- 
chetter  and  Leeds  Bailtoay  Oompany  (v),  Sim  v.  Eddy  («?), 
Bradshaw  v.  Vaughton  (^),  section  110  of  the  '*  Justices 
Statute.**  The  principal  argument  urged  in  support  of  the 
role  was  tbat  the  Warden  had  no  power  to  dismiss  the 
case,  but  could  ozdy  strike  it  out,  and  could  not  give  costs. 

Our.  adv.  vuU. 


Peb  Cubiam. — The  order  made  by  the  Warden  prac-  Koffemher  27. 
ticallj  amounts  to  a  dismissing  of  the  suit  for  want  of  pro- 
secution.  But  no  proyision  for  such  a  case  is  made  by  the 
Act.  Whether  the  omission  is  intentional  or  not  is  not 
now  to  be  considered.  So  far  as  the  Flaintiifs  are  con- 
cerned, they  could  not,  if  this  order  were  allowed  to  stand, 
proceed  farther  in  this  case,  and  they  would  have  great 
difficulty  in  instituting  any  other  suit.  The  rule  must, 
therefore,  be  made  absolute  on  that  ground,  and  that  only. 
No  costs  will  be  given  either  of  the  rule  or  of  any  previous 
proceedings. 

Rule  absolute;  no  costs. 


(r)    1  Sm.,  L.C.,  649.  («)    1  P.  A  D.,  164. 

It)    2H.  AN.,  219.  (w)   J»^,  Vol.  III.,  L.,  21. 

(0    3B.  &Ad.,887.  (a?)    30  L. J.,  C. P.,  98. 
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SUPEEME  COUET:   VICTOEIA. 


1869. 

Nov.  24, 27. 

The  board- 
room of  a 
DUtrict  Road 
Board,  though 
the  proceed- 
ings of  the 
Board  are 
required  by 
Act  of  Parlia- 
ment to  be 
conducted 
with  open 
doors,  and  the 
public  have 
a  right  of 
admission 
thereto,  is 
not,  during  the 
sitting  of  the 
Board,  a 
public  place 
within  the 
meaning  of 
the  26th  sec. 
of  the  "Police 
Offences 
statute.'* 
Swan  V. 
McLellan 
(2  W.,  W.  & 
A'B.,  L.,  6) 
in  BO  far  as  it 
may  be  incon- 
sistent with 
this  case  over- 
ruled. 

November  27. 


s 


TAYLOE  r.  PHELAN. 


PECIAL  case  by  way  of  appeal  from  Petty  Sessions 


The  Appellant  had  been  convicted  by  the  magistrate  of 
using  insulting  and  abusive  words  in  a  public  place,  to  wit 
the  board-room  of  the  Eeilor  Eoad  Board,  towards  the 
Eespondent,  and  was  fined  by  the  magistrates  £10,  with 
costs.  The  meeting  in  the  board-room  was  held  with  open 
doors,  and  strangers  were  present  when  the  abusi^ 
language  was  used.  The  question  for  the  opinion  of  the 
Court  was  whether  the  board-room  of  the  Keilor  B<ttd 
Board  was,  under  the  circumstances,  a  public  place  within 
the  meaning  of  the  28  Vic.^  No.  265,  sec.  26. 

Billing ^  for  the  Appellant,  cited  Re  Matheson  (y). 

Fellow8  for  the  Eespondent.  The  public  have  a  right  to 
be  present  at  these  board  meetings,  and  the  room  is  clearly 
a  public  place.  Swan  v.  McLellan  (r),  ex  parte  "Erte- 
state  (a),  Reg.  v.  Thalman  (5). 

Owr.  adv.  w^ 


Stawell,  C.  J. — This  is  a  case  stated  by  Justices  by  way 
of  appeal,  and  the  question  put  is  whether  the  board-room 
of  a  district  road  board  is  a  public  place  within  the  meaning 
of  the  "  Police  Offences  Statute.*^  It  appears  that  the 
"  Local  Government  Act^^  requires  the  proceedings  of  these 
boards  to  be  conducted  with  open  doors,  and  the  public  to 
be  admitted,  unless  it  is  necessary  to  repiove  them  for 
disorderly  conduct.  The  "  Police  Offences  Statute  '*  uses 
the  expression  "  public  place  "  in  one  section  and  in  another 


(y)    Sup.  Ct.  Vic,  July  5,  1865. 
(z)    Ante,  Vol.  II.,  L.,  6. 


(a)    26  L.  J.  M.  C,  121. 
{b)    9  Cox,  388. 
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the  words  "place  of  public  resort,"  evidently  drawing  a       ^^f^ 

distinction  between  the  two ;   for  if  the  fact  of  the  public 

resorting  to  a  place  occasionally  or  constantly  rendered  it  a 

"public  place,'*  there  would  have  been  no  necessity  to  depart 

from  the  expression  public  place,  and  make  use  of  the  words 

"place  of  public  resort."     The  mere  fact  that  a  place  is  a 

place  of  public  resort  during  certain  periods  does  not  render 

it  a  public  place  during  those  periods.     If  the  distinction 

so  wisely  drawn  by  the  Legislature  is  not  observed,  great 

difficulties  must  follow.    Li  one  case  it  was  held  that  being 

in  an  omnibus  was  being  in  a  public  place;    but  that 

appears  to  have  been  founded  on  this,  that  the  omnibus 

itself  was  in  a  street.      An  omnibus  elsewhere  than  in  a 

street  would  not  be  a  public  place.     For  in  another  case, 

where  persons  were  convicted  of  playing  at  cards  in  a 

certain  public  place — viz,  a  railway  carriage — it  was  held 

that  the  information  was  bad,  for  it  was  consistent  with 

the  case  that  the  carriage  had  been  shunted  into  a  shed, 

where  it  would  not  be  a  public  place.     Li  Swan  v,  McLellan 

we  expressed  an  opinion  that  a  room  in  a  public-house 

might  be  so  far  dedicated  to  the  public  that  it  might  be  a 

public  place.     Without  expressing  any  opinion  whether 

that  decision  is  in  conflict  with  the  present,  so  far  as  it 

may  conflict  we  desire  to  adhere  to  our  present  ruling. 

Under  the  circumstances  we  do  not  think  this  a  case  for 

costs. 

Appeal  allowed^  without  costs. 
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SIJPEBME   COXIET:  VICTOBIA. 


1869. 

December  2, 

A  Warden  haa 
nojurisdictioD, 
before  the 
bearing  of  a 
Bommonsy  to 
make  an  order 
for  Bubstituted 
service. 
Taylor  v. 
Stvbbs 
aiq[>roved  and 
foUowed. 


BEGINA  V.  AKEHITBST. 


K 


iULE  nUi  on  a  return  to  »  writ  of  certiorari  to  qnaih 
an  order  of  the  Warden  at  Alexandra. 

A  STunmona  was  taken  out  in  a  proceeding  before  tiie 
Warden  relating  to  a  mining  claim.  Before  the  case  came 
on  for  hearings  the  Warden  made  an  order  subttitatiiig 
aervice  by  advertisement  in  a  local  newspaper,  and  when 
the  case  was  heard,  made  an  order  against  Defendant  Die 
Defendant,  alleging  that  he  had  never  heard  of  the  proceed- 
ings, applied  for  the  present  order. 


Billing  showed  cause. 

Maeiay  moved  the  rule  absolute,  and  cited  Toj/hr  f. 
Stubht  (c). 

Feb  CiJBiAM. — ^The  Warden  had  no  jurisdiction  to  make 
the  order. 

Rule  dbsohUe^  wUk  ceiU. 

(c)    Jj0*0  Mining,  19. 


HAZLEHTJBST  v.  EEBB. 


December  10. 


A  police  conrt 
IB  not  a  court 
of  competent 
jurisdiction 
within  the 
meaning  of 
the  Act  No. 
229,  sec.  15. 


A 


PFEAL  from  Fettj  Sessions,  Grajtown. 


Felhwe  for  Appellant. 

No  appearance  for  Bespondent. 
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The  Appellant  had  been  BummoipLed  for  permitting  his         ^^^' 
dogs  to  worry  twenty-five  sheep,  the  property  of  the    Hazlbhubst 
Eespondent,  and  was  fined  £12  10s.    The  "Doy  Act  1864,"         ^^ 
No.  229,  sec.  15,  allows  damages  for  the  injury  to  sheep  by 
dogs  to  be  recovered  in  a  court  of  competent  jurisdiction. 
The  question  for  the  opinion  of  the  Court  was  whether  a 
police  court  was  such  a  court. 

PsB  CiTBiAM. — ^The  justices  had  no  jurisdiction. 

Appeal  allowed^  with  costs. 


R 


BBGINA  r.  CAEE. 

December  10. 


;IJLB  nm  to  prohibit  the  justices  at  Maryborough  An  order  to 

•      .  X    i«    •   -J A.  prohibit  stays 

eniorcing  a  warrant  oi  ejectment.  ^  proceedings 

from  the  time 
of  the  issuing 

Qidnlan  for  the  rule.  of  the  order, 

not  from  the 
time  of  its 

SUffinbotham  and  Casey  shewed  cause.  service. 

The  "Justieee 
of  the  Peeme 

Before  the  order  was  served,  but  after  it  had  issued,  the  Statute"  onlj 
warrant  had  been  enforced.  On  a  preliminary  objection  bition  to  issne 
taken  tbat  as  the  warrant  had  been  enforced  there  was  iao^esof 

**  conviction 

nothing  to  prohibit,  the  Court  held  that  the  issuing  of  the  or  "order." 
order  operated  aa  a  stay  of  aU  proceedings.      On  a  second  ^^^^.^ 
objection  being  taken  that  the  ^*  Justices  of  the  Feace  neither  a  con- 
Statute**  only  allowed  prohibitions  to  be  issued  in  cases  of  oJ^°  ^^^  *" 
"  conviction  *'  or  "  order,'*  and  that  this  warrant  was  neither 
a  conviction  nor  an  order.  Mayor  ofFitzroy  v,  Oolltngvoood 
Qas  Company  (d),  it  was  beld  by  the    Court  that  this 
objection  was  fiittal,  and  that  the  rule  must  be  discharged. 

Idule  discharged, 
(d)    Ante,  12. 
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StlPEEME  COUET:   VICTOBIA. 


1869. 

November  25. 
December  15. 


EEGINA  V.  DAVIES. 


S 


FECIAL  case  reserved  by  Wlllianu,  J.,  as  follows:— 


« 


« 


(( 


« 


(( 


Gold  may  be 
considered  as 
taken  from  a 
vein  or  bed 
within  section 
104  of  the 
"  Crimitud 
Law  and 
Practice 
Statute," 
though  the 
gold  be  in 
grains  separ- 
ated by  par- 
ticles of  earth, 
provided 
it  be  in  its 
natoral 
position  in 
situ. 

To  consti- 
tute a  place 
where  mining 
operations  are 
carried  on  a 
mine,  there 
must  be  a 
shaft,  or  some- 
thing analo- 
gous to  a  shaft, 
but  the  dis- 
tance of  the 
shaft  from  the 
spot  where  the 
operations  are 
being  actually 
carried  on 
makes  no 
difference. 

Miners' 
rights  confer 
no  authority 
on  the 
holders  to 
enter  on  and 
take  gold  from  lands  alienated  from  the  Crown  without  the  consent  of  the  proprietor. 

Where  a  verdict  of  "  guilty"  has  been  returned  on  an  information  for  stealing  on  two 
classes  of  counts,  the  property  being  laid  in  different  persons,  the  verdict  need  not  be 
restricted  to  one  or  other  of  those  classes ;  substanttaUy  only  one  dan  of  offence  is 
charged.  The  offence  is  the  offence  of  stealing,  and  none  of  the  charges  contaioBd  in 
those  counts  can  form  the  subject  of  any  future  information. 


The  prisoner  was  tried  and  convicted  before  me,  at  the  Crimiiia} 
**  Sessions  held  at  Melbourne  on  the  18th  and  19th  days  of  October 
last,  on  an  information  containing  twenty-two  counts,  charging  bim 
with  larceny  of  gold,  the  property  of  the  Bonshaw  Freehold  Mining 
"  Company,  Registered.  During  the  trial  various  questions  of  law 
'*  arose,  and  as  these  questions  are  mainly  determinable  on  my  nota 
'*  and  the  documentary  evidence  adduced  at  the  trial,  I  append  mj 
notes  and  the  documents  to  this  case,  and  desire  that  they  maj  be 
incorporated  in  and  read  as  a  part  thereof.  It  was  contended  on  the 
**  part  of  the  prisoner  that  there  was  no  case  to  go  to  the  jury.  That 
"  there  was  no  mine — no  taking — no  felonious  intent,  prored  in 
"  evidence.  That  the  gold  alleged  to  be  stolen  was  in  the  form  of 
«  separate  grains  of  gold  contained  in  wash-dirt,  and  that  in  the  portion 
"  of  the  land  in  which  the  said  wash-dirt  was  taken — ^that  is  to  sty 
"  between  the  boundary  of  the  Bonshaw  Freehold  land  and  the  road 
reserved  by  the  Crown  grant — there  was  no  shaft  open  on  the  soiftce 
and  no  drives  underneath  in  connection  with  the  locus  in  ^,  and 
therefore  the  gold  had  not  been  taken  from  any  mine,  lead,  or  vein 
**  within  the  meaning  of  the  '  Criminal  Law  and  Practice  Statute' 
sec.  104 ;  that  it  appears  from  the  evidence  that  the  gold  waa  not 
the  property  nor  in  the  possession  of  the  Bonshaw  Company;  that  it 
"  appears  from  the  evidence  that  the  possession  of  the  gold  waa  in  the 
Prince  of  Wales  Company,  and  the  prisoner,  as  mining  manager  of 
the  said  company,  took  the  said  gold  as  he  lawfully  might ;  that  the 
prisoner  took  the  said  gold  with  the  implied  or  tacit  consent  of  the 
Queen ;  that  it  appears  in  evidence  that  both  the  Queen  and  the 
Bonshaw  Company  waived  their  clum,  if  any,  to  the  goki;  Unt 
there  is  no  evidence  to  go  to  the  jury  of  felonious  intent  Hie 
prisoner  was  admitted  to  bail  on  condition  that  he  shooldappctf 
before  the  Court  in  Banco  on  the  first  Thursday  In  Term,  being  the 
25th  day  of  November,  1869,  to  hear  the  deciaon  of  the  fnll  Gonrt 
upon  the  case,  which  decision  I  have  the  honor  to  request" 
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mchie,  Q.C.  (with  him  Ireland,  Q.C.,  Ream  and  1869. 
Trench)  y  for  the  prisoner.  In  the  first  place,  the  gold  Kbgina 
could  not  be  considered  as  the  property  of  the  Bonshaw  t\  *'  « 
Company.  If  the  gold  belonged  to  any  one  other  than  the 
Crown  it  belonged  to  the  Prince  of  "Wales  Company,  by 
rirtue  of  their  miners'  rights,  or  at  any  rate  the  land  from 
which  the  gold  was  alleged  to  have  been  stolen  was  disputed 
land,  the  title  to  which  as  between  the  Bonshaw  Company 
and  the  Prince  of  Wales  Company  had  not  been  settled. 
Therefore  the  Judge  ought  to  have  told  the  jury  to  leave 
oat  of  consideration  altogether  all  the  counts  which  stated 
that  the  gold  was  the  property  of  the  Bonshaw  Company. 
In  the  second  place,  the  conviction  is  bad,  because  this  was 
not  a  "  mine  "  of  the  Bonshaw  Company.  The  gold  was 
taken  from  land  on  the  opposite  side  of  the  road  to  that  on 
which  the  Bonshaw  Company  had  sunk  their  shafb;  and 
the  land  which  really  belonged  to  the  Bonshaw  Company 
and  this  disputed  land  were  two  distinct  parcels  of  land, 
divided  by  a  road  ;  on  one  of  these  the  Bonshaw  shaft  was 
Bimk ;  from  the  other  the  gold  was  removed  by  the  Prince 
of  Wales  Company,  by  superintendence  of  the  prisoner. 
To  constitute  a  mine  there  must  be  an  opening  from  the 
surface.  Further,  as  holders  of  miners'  rights,  and  as  such 
having  sunk  a  shaft  on  Crown  land,  the  Prince  of  Wales 
Company  were  at  perfect  liberty  to  reach  and  take  gold  on 
private  land,  if  they  could  do  so  without  committing  a 
trespass.  The  private  owners  had  no  right  to  the  gold,  for 
the  freehold  of  the  soil  gave  no  property  in  the  gold.  Chm, 
Dig,,  636,  Millar  v,  Wildish  (<?).  3rdly.  There  must  have 
been  a  taking,  actual  or  constnictive,  out  of  the  possession 
of  some  one.  But  here  the  estate  in  the  gold  is  vested  in 
the  Crown,  and  that  in  the  land  in  the  Bonshaw  Company. 
The  Crown  has  given  a  license  to  the  Prince  of  Wales 
Company  to  seek  for  gold,  and  in  the  grant  to  the  Bonshaw 
has  reserved  the  gold  to  itself.  Both  companies  may 
therefore  be  looked  upon  as  licensees,  and  whichever  got 

(e)    2  W.  &  W.,  Eq.,  42. 
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the  gold  first  might  keep  it.  The  Prince  of  Wales  got  it 
first,  BO  it  was  in  their  possession,  and  never  in  that  of  the 
Bonshaw  Companj.  Again,  it  was  clearly  proved  at  tiie 
trial  that  the  prisoner  had  no  interest  in  the  company,  tbit 
he  was  simply  the  hired  servant  of  the  company,  and  work- 
ing under  the  orders  of  those  appointed  to  supenntend 
him.  In  Rese  v.  Van  Muyen  (f)  it  was  held  that  the 
master  of  a  Prussian  ship,  captured  by  an  English  cmiser, 
ought  not  to  be  convicted  of  larceny  if  he  removed  goodi 
from  the  ship,  not  for  his  own  benefit,  but  for  that  of  his 
owners.  In  this  case  the  prisoner  did  not  take  the  gold 
for  his  own  benefit,  but  for  that  of  his  maston— tite 
company. 


Fellawi  (with  him  Maekay^  Adamaon  and  O.  P.  SmUk) 
for  the  Grown.     To  constitute  a  mine  there  need  be  no 
shaft.    Any  opening  will  do — a  drive  or  a  tunnel.    Hie 
case  of  BecD  v.   The  InhdbitanU  cf  FolethUl  (j)  shews 
that  any  entrance  anywhere  is  sufficient  to  constitute  a  mine. 
But  even  if  this  be  not  a  mine,  the  words  of  the  Act  indnde 
gold  either  in  bed  or  vein,  and  the  evidence  here  BhewB 
that  the  gold  if  not  taken  from  a  mine  was  taken  from  a 
vein.    Again,  as  to  ownership,  it  matters  not  whose  gold  it 
was.    The  two  sets  of  counts  are  only  two  modes  of  stating 
the    same    offence.       The    prisoner    could    certainly  be 
sentenced  on  all  the  counts  separately,  but  it  would  be  all 
only  one  sentence.     Again,  as  to  the  question  of  felonioos 
intent,  the  way  in  which  the  working  was  carried  on  with 
respect  to  the  gold  in  question  afforded  ample  evidence  that 
a  firaud  was  intended;  and  besides  this  these  workings  were 
kept  out  of  the  plan  supplied  to  the  Directors  of  the  Prince 
of  Wales  Company.     Then  as  to  the  daim  of  right,  it  is 
clear  the  miners'  rights  only  authorise  mining  on  Crown 
lands.     They  give  no  rights  on  purchased  land.     As  to  tite 
road  dividing  the  property  and  making  two  parcels  of  it,  it 
has  been  decided  that  the  soil  to  the  centre  of  the  road 

(/)    R.  &  Ry.,  118.  (y)    2  A.  &  E.,  593. 
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belongs  to  the  owners  of  the  adjacent  property  Davis  v»         ^®^' 

The  Queen  (A),  and  as  the  land  on  either  side  belonged  to  Bsaiiri. 

the  Bonshaw  Company,  the  existence  of  the  road  makes  no  n a^s 
difference. 

JHehie  in  reply. 

Our,  adv,  puU. 


Williams,  J.,  read  the  judgment  of  the  Court  as  follows: —   Beeember  16. 


The  prisoner  was  tried  and  found  guilty  on  twenty-two 
counts  for  stealing  gold.  The  number  of  counts  was 
caused  by  the  desire  of  the  Crown  to  lay  the  property  in 
different  possessions,  and  to  vary  the  description  of  the 
place  from  whence  the  gold  was  stolen.  At  the  trial 
yarious  objections  were  raised  by  counsel  on  behalf  of  the 
prisoner,  which  the  learned  Judge  reserved  in  the  form  of 
a  special  case  for  the  opinion  of  the  Aill  Court,  and  deferred 
passing  sentence  until  such  opinion  was  known.  The  case 
accordingly  came  under  the  consideration  of  the  Judges 
daring  the  last  Term,  and  was  fully  argued  and  considered. 
It  is  proposed  now  to  give  the  result  of  their  deliberations. 
It  was  propounded  on  the  part  of  the  prisoner — 1st.  That 
the  gold  was  taken  from  no  vein,  bed,  or  mine  (See  sec. 
101  the  ''  Oriminal  Law  and  Fraetice  Statute  1864  ")>  and 
that  it  was  in  the  form  of  separate  grains  contained  in 
auriferous  earth  (wash-dirt).  We  consider  this  objection 
ia  answered  by  the  fact  that  the  gold  was  in  its  natural 
position  (ffft  niu),  that  is  in  a  bed  or  vein.  The  separation 
hy  particles  of  earth  does  not  render  it  less  a  bed  or  vein, 
though  it  may  render  it  less  rich.  G-old  when  found  is 
always  separated  by  something — earth,  or  quartz,  or  rock. 
It  is  only  a  question  of  degree.  2nd.  The  next  objection 
was — ^That  in  the  portion  of  land  &om  which  the  auriferous 
earth  was  taken,  that  is  between  the  Bonshaw  Freehold 

(h)    Ante,  Eq..  106. 
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land  and  the  road  reserved  by  the  Grown,  no  shaft  wu 
opened  on  the  surface.    The  answer  is  twofold — ^The  Teee^ 
vation  of  the  road  was  not  a  reservation  of  the  soil  under* 
neath,  but  merely  of  the  right  of  passing  over  it.    And 
again,  the  authority  cited  Bex,  v.  The  Inhabitants  ofBoUMl^ 
showing  that  mining  operations  may  be  conducted  under 
several  parishes,  accessible  by  one  shaft  only,  also  dispoaes 
of  the  objection.     3rd.  It  was  next  urged  that  the  prisoner 
took  the  gold  with  the  tacit  or  implied  assent  of  the  Queen. 
The  argument  was  founded  on  the  supposition  that  a 
miner's  right  enables  the  holder  to  follow  a  vein  of  gold  off 
Crown  lands  on  to  lands  alienated  from  the  Crown.    But 
aa  the  provisions  of  the  29  Ftc.,  No.  291,  refer  either  to 
Crown  lands  or  lands  leased  from  the  Crown  for  mining 
purposes,  miners*  rights  confer  no  authority  to  enter  on 
and  take,  without   the  consent  of  the  proprietor,  gold 
from  lands  which  have  been  alienated  from  the  Crown. 
Payment  is    made    for  miners'    rights    to  work    Crown 
lands,   and    Crown    lands  only.      This  view  also   meets 
the  objection  of  waiver,  for  the  only  evidence  in  sap- 
port  of  waiver  was  the  issue  of  a  miner's  right  to  the 
Prince  of  Wales  Company,  but  such  a  document  does 
not  relate  to  lands  alienated  from  the  Crown.     4jth.  It 
was  then  urged  that  the  gold  was  not  the  property,  nor  in 
the  possession  of,  either  the  Queen  or  the  Bonshaw  Com- 
pany.    But  certainly  it  was  either  in  the  one  or  the  other. 
The  gold  forms  part  of  the  mine  and  the  mine  belongs 
either  to  the  Crown  or  to  the  Bonshaw  Company.    It  does 
not  belong  to  any  third  person.      5th.  Counsel  for  the 
prisoner  next  submitted  that  there  was  no  felonious  taking 
proved;   that  the  claim  of  right  disproved  any  felonious 
intention;  that  the  prisoner  was  the  hired  servant  of  the 
company;  that  he  had  no  share  or  interest  in  the  gold; 
that  to  constitute  larceny  there  must  be  a  clear  intention 
to  deprive  another  of  his  property.     Now,  referring  to 
the  evidence,  let  us  examine  it  and  see  what  was  prored. 
There  are  the  clandestina  manner  in  which  the  secret 


CASES  AT  LAW.  251 

drive  was  worked,  and  that  under  the  direct  and  imme-  ^^^- 
diate  supervision  of  the  prisoner;  the  obvious  intent 
with  which  this  drive  was  formed,  and  conducted  in  a 
direction  different  from  the  main  drive,  through  which 
the  general  operations  of  the  mine  were  carried  on ;  the 
artifice  with  which  the  approach  to  this  drive  was  con- 
cealed, and  the  entrance  masked  so  as  to  make  it  resemble 
the  adjacent  panelling  of  the  main  drive ;  the  designing 
spirit  with  which  this  drive  was  made,  many  months  be- 
fore the  taking,  in  anticipation  of  the  probable  exhaustion 
of  the  gold  in  other  quarters ;  and,  lastly,  the  omission 
of  any  tracing  of  the  secret  drive  from  the  plan  of  the  mine 
hud  before  the  shareholders,  of  which  the  prisoner,  as 
manager,  was  cognisant.  Each  of  these  individually — and 
aU  certainly  collectively — affords  evidence  to  go  to  the 
jury  on  the  question  of  criminal  intention.  As  before 
stated  at  the  trial,  a  general  verdict  of  "guilty"  was 
returned  on  the  twenty-two  counts.  For  one  class  of 
counts  the  property  was  laid  in  the  Crown,  and  the  other 
in  the  Bonshaw  Company;  and  it  is  now  objected  the 
verdict  should  be  restricted  to  one  or  other  of  these  classes; 
that  as  substantially  the  prisoner  was  charged  with  having 
committed  only  one  class  of  offence,  it  is  inconsistent  he 
should  be  found  guilty  of  having  committed  two.  The 
record  itself  is  correct — ^all  the  counts  are  good.  The 
punishment  is  fixed  by  law.  This  is  not  a  bad  finding  on  a 
good  count  within  the  meaning  of  the  decision  in  O^ConnelVa 
case.  It  is  at  most  two  good  findings  on  two  good  counts, 
which  it  is  said  the  evidence  shews  are  inconsistent  with 
each  other;  but  this  alleged  inconsistency  is  more  in  form 
than  in  substance.  The  offence  is  one,  and  one  only — 
^stealing;"  and  for  that  offence,  though  formally  judg- 
ment must  be  pronounced  on  each  count,  substantially 
only  one  punishment  is  inflicted;  and  it  may  be  further 
observed  no  one  of  the  charges  contained  in  these  counts 
can  properly  form  the  subject  of  any  friture  information. 
The  present  verdict  may  be  pleaded  in  bar  to  any  such 
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prosecution.  On  all  points  the  Court  is  of  opinion  die 
verdict  should  not  be  disturbed,  snd  that  the  pnaaner 
should  be  called  up  for  judgment. 

ConvMon  ajfirmel 


Deo,  1,  2, 16. 


LANGAN  r.  CLAEKE. 


In  an  action 
fi>r  malicious 
prosecntion 
andMse  im- 
prisonment, 
the  jury  were 
directed  not  to 
take  into  their 
consideration 
with  reference 
to  the  £dse 
imprisonment 
a  oonyersation 
between  the 
Plaintiff  and 
Defendant 
after  the  arrest 
and  before  the 
Defendant 
signed  the 
charge  sheet. 
Held,  that 
as  regarded 
the  malicious 
prosecution 
the  evidence 
of  the  conver- 
sation was 
properly  left 
to  the  jury ; 
and  that  as 
regarded  the 
false  imprison- 
ment, it  was 
properly  with- 
drawn from 
them. 

Held  farther, 
that  the  evi- 
dence of  the 
conversation 
was  open  to 
the  jury  on  the 
question  of 
damages. 


K 


ULE  nm  for  a  new  trial  on  the  ground  of  nuBdiieetion. 


This  was  an  action  to  recover  damages  on  the  first  coimt 
for  maHciouB  prosecution,  and  on  the  second  count  for  &iaid 
imprisonment.  Fleas,  not  guilty  to  the  dedaration,  and 
justification  to  the  second  count. 

It  appeared  from  the  case  that  on  the  20th  July,  I860, 
Plaintiff,  who  was  a  servant  of  the  Defendant,  was  Bent 
up-stairs  to  get  a  handkerchief,  but  she  remained  a  longer 
time  up-stairs  than  was  necessary  for  that  purposa  Tlie 
Defendant  and  his  wife  then  went  out,  and  on  their  retnni 
Defendant's  wife  missed  her  brooch.  Defendant  consulted 
with  some  friends  and  then  sent  for  a  detective,  and  afiier 
some  enquiries  gave  Plaintiff  into  custody.  On  the  road  to 
the  watch-house  Defendant  had  a  conversation  with  the 
Plahitiff,  when  she  said  '^  If  you  look  in  the  wardrobe  you 
will  find  the  brooch."  The  jury  found  for  the  Defendant 
on  the  first  count,  and  for  the  Plaintiff  on  the  second,  with 
damages ;  but  WiUiami,  J,,  at  the  trial  had  told  the  juiy 
that  in  considering  the  second  count  they  were  not  to  con- 
sider the  conversation  on  the  road  to  the  lock-up.  'Bob 
was  now  complained  of  as  a  misdirection. 

Fellows  and  Corny  shewed  cause. — The  statement  made 
by  the  Plaintiff  was  properly  withdrawn  from  the  jury,  in 
fact  was  inadmissible,  she  having  made  it  after  she  was 
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giTen  into  custody.  If  the  statement  amounted  to  an  18^- 
admission  that  she,  the  Plaintiff,  was  the  thief,  eyen  then 
it  was  inadmissible  on  the  issue  raised,  because  the 
Defendant  did  not  by  his  plea  allege  that  the  Plaintiff 
was  the  thief.  To  justify  a  false  impiisonment  the 
Defendant  must  shew  first,  that  a  felony  has  been  com- 
mitted; and  then,  that  at  the  time  of  the  arrest  he  was 
aware  of  such  £sicts  as  induced  a  reasonable  supposition 
that  Plaintiff  was  the  thief. 

IMBon  for  the  rule. — ^The  eyidence  withdrawn  was 
material  to  shew  that  a  felony  had  been  committed.  It 
corroborated  what  had  occurred  in  the  house.  It  could 
bardly  be  contended  that  because  one  witness  swore  to  one 
&ct,  another  could  not  be  called  to  corroborate  him ;  so  the 
fiicts  in  this  case  which  proved  that  a  felony  had  been  com- 
mitted could  be  corroborated  by  the  evidence  rejected. 

Our,  adv.  vult 


Sta.wblIi,  C.  J. — This  is  an  action  for  a  malicious  prose*  December  16. 
cation,  and  for  an  unlawful  imprisonment.  A  verdict  was 
returned  for  Defendant  on  the  first  count,  and  for  Plaintiff 
on  the  second,  with  damages.  The  present  rule  was 
obtained  on  the  ground  of  misdirection,  the  judge  having 
directed  the  jury  to  exclude  from  their  consideration  of  the 
second  count  a  conversation  that  occurred  after  the  arrest 
took  place.  The  jury  were  at  liberty  to  consider  that 
endence  as  regarded  the  first  count — ^the  malicious  prose- 
cution— ^for  the  prosecution  was  not  instituted  until  the 
Defendant  signed  the  charge  sheet  after  he  had  gone 
through  the  gardens,  and  after  the  conversation.  On  that, 
the  jury  were  directed  that  if  they  believed  the  evidence, 
the  Defendant  was  justified  in  doing  what  he  did,  for  he 
had  then  reasonable  and  justifiable  cause  for  instituting  the 
prosecution.     That  direction  has  not  been  excepted  to. 

W.  W.  ft  a'b.      vol.  VI. — LAW.  T 
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^^^  ^  We  think  it  was  right,  and  we  concur  in  the  verdict 
The  second  count  is,  however,  a  very  different  matter.  In 
it  the  Defendant  is  sued  for  fiedse  imprisonment,  and  tiie 
imprisonment  commenced  at  the  Defendant's  house.  Ex- 
cising the  conversation  from  the  evidence,  it  is  very  ques- 
tionable  if  there  is  any  evidence  at  all  of  a  felony  having 
been  committed.  The  brooch  was  missed,  but  it  was  after- 
wards found  in  the  same  drawer  as  that  in  which  the 
Defendant's  wife  had  put  it,  in  a  different  part  of  tiie 
drawer  no  doubt,  but  in  a  drawer  of  which  the  Defendant's 
wife  kept  the  key.  It  was  suggested  that  this  might  have 
arisen  from  a  mistake  of  the  Defendant's  wife,  Ihat  dis 
brooch  might  have  been  placed  by  accident,  or  inadvertently, 
by  her,  where  it  was  found,  and  that  it  escaped  her  recollec- 
tion. All  that  theory  was,  however,  answered  by  the  con- 
versation in  the  gardens,  which  afforded  evidence  not  only 
that  a  felony  had  been  committed,  but  that  the  Plaintif 
was  the  felon,  for  she  made  observations  which  were  not 
consistent  with  her  innocence,  and  seems  to  have  been 
aware  where  the  brooch  would  be  found,  before  it  was 
found.  We  think  the  conversation  was  properly  widi- 
drawn  from  the  jury  on  this  count,  for  the  imprisonment 
must  be  justified  on  grounds  within  the  Defendant's  know- 
ledge when  the  Plaintiff  was  falsely  imprisoned,  and  that 
imprisonment  commenced  at  the  moment  she  was  given  into 
the  custody  of  the  detective.  The  direction  of  the  judge  wu 
perfectly  right,  and  if  we  had  fully  understood  all  the  fiurts 
of  the  case  the  rule  nisi  would  not  have  been  granted.  The 
evidence  was  not  withdrawn  from  the  jury  altogether.  It 
was  open  to  their  consideration  on  the  question  of  damages, 
and  there  is  no  doubt  that  if  they  believed  it,  she  was 
entitled  to  very  small  damages. 

It  is  said  that  the  verdict  is  inconsistent,  that  if  the 
Defendant  succeeded  on  the  first  count  he  ought  to  succeed 
on  the  second,  and  if  the  Plaintiff  succeeded  on  the  second 
she  ought  to  succeed  on  the  first.      We  cannot  concur  in 
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that  proposition.  The  question  on  the  first  count  was 
whether  the  Defendant  had  reasonable  and  probable  cause 
for  instituting  the  prosecution,  and  we  think  he  had.  On 
the  second  count  the  question  is  whether  a  felony  had  been 
committed,  or  whether  it  was  a  mistake.  It  was  fairly  open 
to  the  jury  to  say  which  view  they  would  take,  and  we  see 
no  inconsistency  in  their  finding.  The  damages  seem  large, 
but  that  was  a  question  wholly  for  the  jury.  It  should  be 
remembered  that  there  was  an  apparent  precipitancy  in 
giving  the  Plaintiff  into  custody.  There  was  no  reason  why 
she  should  not  have  been  allowed  to  remain  in  the  house 
tin  the  following  morning,  and  the  usual  course  taken  of 
obtaining  a  summons  or  a  warrant  from  the  magistrates. 
These  circumstances  did  not  escape  the  attention  of  the 
jury.  There  was  also  evinced  a  desire  rather  to  recover  the 
property  than  to  prosecute  the  thief  to  conviction.  The 
verdict  was  right,  and  we  ought  not  to  disturb  it. 

Bule  discharged. 
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JENKINS  V.  SPEED. 


A) 


Dec,  2, 16. 


-PPBAL  from  Petty  Sessions.  A  company 

reg^tered 
under  the  Act 
The  Bospondent  (the  Defendant  below)  had  been  sued  No.  228,  has 

by  the  official  agent  of  a  mining  company,  registered  under  xm^r  that 

"  The  mning    Companies'  Limited    Liability  Act   1864  '*  -^^t,  to  make 
.  ^  rules  for  the 

(No.  228),  for  calls  on  certain  shares  which  had  been  forfeiture  of 

forfeited  under  the  25th  rule  of  the  company's  deed  of  !jf^®*l"5.^ 

^     '^  this,  whether 

settlement,  which  rule  provided  for  forfeiture  of  shares  the  rules  are 

for  nonpayment  of  calls.     Some  time  after  the  forfeiture  ^^^ted  to 

the  company   was    wound  up,   and  the    Appellant   (the  hefore, or  after. 

Complainant  in  the  court  below)  appointed  official  agent.  ^^^^ 
The  magistrates  having  held  that  the  forfeiture  released 
Defendant  from  his  liability,  dismissed  the  summons. 

T  2 
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Jbnecks 

V, 

Speed. 


McFarland  for  the  Appellant.  The  company  had  no 
power  to  forfeit  shares  ;  Defendant's  liability  for  callfl 
therefore  still  existed.  ITKean  v.  Cleft  in  the  Boch 
Company  (j),  and  Oreewick  Grand  Trank  Company  v. 
Hassall  (k),  shew  that  companies  registered  under  the 
Act  No.  228  must  be  strictly  limited  to  the  powers  and 
privileges  conferred  on  them  under  that  Act.  That  Act 
does  not  enable  them  to  forfeit  shares ;  and  in  JSfblan 
V.  The  Anndbella  Company  (I)  it  was  held  that  a  company 
under  the  Act  had  no  power  to  forfeit  shares. 


Molesworth  for  the  Bespondent.  In  Nolan  v.  The  AnnoF 
hella  Company  the  rules  were  made  after  registration,  here, 
before.  Thus,  in  the  present  case,  all  the  shareholders 
bound  themselves  by  certain  conditions,  one  of  which  was 
that  the  company  had  power  to  forfeit  shares.  Again,  the 
forfeiture  clauses  in  the  company^s  deed  are  not  incon- 
sistent with  the  Act  JSTo.  228.  They  merely  provide  a 
means  of  enforcing  payment  of  calls:  Stuart  v.  Anglth 
Calif omian  Ghld  Mining  Company  (m).  Further,  the  share- 
holders having  signed  the  deed  of  settlement  are  estopped 
now  from  saying  there  was  no  forfeiture :  Be  Knight  (»), 
Lindley  on  Partnership,  137. 

Cur,  adv.  tuU. 


Deeemherie,        Stawell,   C.  J. — The  question  for  us  is,  whether  a 

company  registered  under  the  Act  No.  228  has  power  to 
make  rules  for  the  forfeiture  of  shares.  This  point  has 
already  been  decided  by  the  Chief  Judge  of  the  Court  of 
Mines  in  Nolan  v.  The  Anndbella  Company^  where  it  was 
held  that  forfeiture  was  not  warranted  by  the  Act,  and  is 
inconsistent  with  its  provisions ;  and  that  a  company  regis- 
tered under  the  Act  has  no  power  to  pass  such  rules.  It  was 
urged  for  the  Eespondent  that  there  is  a  difference  between 


0*)  Snp.  Ct.,  Vic,  9tb  April, 
1868,  AwU,  Vol.  v..  Law. 

{k)  Sup.  Ct.,  Vic,  19th  Mav, 
1868,  Ante,  \<A,  V.,  Eq. 


(Q    Infra,  Hining,  88. 
(m)    18  Q.  B.,  736. 
(9i)    L.  R.,  2  Ch.,  821. 
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that  case  and  the  present,  because  here  the  deed  of  associa-  1869. 
tion  was  signed  before  the  incorporation,  and  in  that  case 
the  deed  was  subsequent  to  the  incorporation.  We  think 
no  such  distinction  can  be  drawn  between  the  two  cases. 
We  expressed  an  opinion  in  Creswick  Grand  Trunk  Com- 
pany V.  Sassall  that  there  is  no  distinction  between  rules 
passed  before,  and  those  afber,  incorporation.  To  hold 
otherwise  would  be  in  effect  to  say  that  a  company  had 
only  to  pass  rules  inconsistent  with  the  Act  and  then  be 
registered,  and  that  those  rules  would  be  in  force  althougb 
in  direct  contravention  of  the  provisions  of  the  Act  under 
which  the  company  is  registered,  and  by  which  it  receives 
large  advantages.  The  Act  confers  a  great  boon  on 
companies,  and  for  that  boon  they  must  return  some  con- 
sideration to  the  public.  That  consideration  ought  to  be 
adhered  to,  and  must  not  be  frittered  away.  The  Act  pre- 
scribes a  simple  and  economical  method  of  recoveriag  calls, 
and  makes  provision  for  the  transfer  of  shares  but  none  for 
forfeiture.  It  was  well  put  in  the  argument  that  one  great 
reason  why  the  companies  should  not  be  allowed  to  forfeit 
shares  was  that  they  could  thereby  lessen  their  liability  to 
the  public.  Although  the  shares  are  generally  put  up  to 
auction  there  is  no  necessity  that  they  should  be,  and  an 
inducement  is  offered  to  shareholders  to  forfeit  some  shares 
to  increase  the  value  of  the  remainder.  It  is  said  that  in 
this  instance  the  company  is  estopped  from  suing,  and  no 
doubt  in  one  aspect  this  is  a  hard  case.  But  there  is  a 
clear  distinction  between  irregular  acts  of  an  authorised 
dass,  and  acts  wholly  unauthorised.  As  to  the  first  there 
is  no  doubt  that  the  directors  may  so  act  as  to  bind  the 
company,  but  it  is  clear  that  no  directors  can  bind  a  com- 
pany by  unauthorised  acts,  and  the  act  of  the  directors  in 
this  instance  in  forfeiting  the  shares  was  unauthorised.  It 
does  seem  a  harsh  case,  but  when  it  is  considered  it  resolves 
into  this — that  the  Defendant  had  rights  of  which  either  he 
was  not  aware,  or  which  he  did  not  choose  to  enforce. 

Appeal  alhwed.    Case  remitted  to  magistrates. 
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1869. 
Dec,  7, 16, 


CAEO  V.  DEVINE. 


A  creditor's       Xt^ULE  nisi  to  enter  a  verdict  for  Defendant. 

deed  convey- 
ing the  per- 
sonal estate  Plaintiff  had  sued  on  a  bill  for  £62  13*.  8J.  given  to  him 

and  effects 

only  of  the        ^J  Defendant.      Defendant  pleaded  that  he  had  executed 

within  the  Act  for  the  benefit  of  creditors,  and  at  the  trial  he  proved  an 
115  even^*^  assignment  of  all  his  personal  estate  and  effects,  and  that 
though  the  so  far  as  he  knew  he  had  no  real  estate.  Plaintiff  con- 
that  as  fkr  as  tended  that  this  deed'  not  assigning  all  Defendant's  estate 
he  knows  he  and  effects  was  void.    The  jury  found  for  the  Plaintiff. 

has  no  real 
estate. 

"  '^f  w '^  JBe7Zt«y  and  Lawes  shewed  cause. 

"  conveyance  " 

m^nVM^^hat       ^^^^^*  ^^  Wrixen  for  the  rule. 

section  mnst  Cur.  adv.  vuli. 

be  read  as 

«*  and,"  an  

assignment 
not  passing 

real  estate.  Stawell,  C.  J. — ^The  plea  is  a  good  one — ^it  disdoeee  a 

j^  ~~r  jg  good  assignment.  But  it  appeared  at  the  trial  that  the 
assignment  was  merely  of  personal  estate,  and  omitted  all 
reference  to  real  estate.  The  Defendant  was  called  at  the 
trial  and  said  he  had  no  real  estate,  and  counsel  in  cross- 
examination  having  asked  ''As  far  as  you  know?"  he 
answered  "  As  far  as  I  know.*'  We  think  this  assignment 
is  not  a  good  one  under  section  115  of  the  ^InMolvent  AeH* 
That  section  provides  that ''  in  every  case  where  any  debtor 
''  resident  in  Victoria  shall  execute  any  conveyance  or 
"  assignment  by  deed  to  a  trustee  or  trustees  of  all  Us 
''  estate  and  effects  whatsoever  for  the  benefit  of  all  Ub 
"  creditors,"  the  debtor  shall  be  relieved  against  his  debts. 
In  that  section  the  word  "  or  "  between  "  conveyance  "  and 
''assignment*'  must  be  read  "and,"  for  an  assignment  would 
not  pass  the  real  estate.     A  debtor  who  wishes  to  take 
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adyantage  of  the  Act  must  convey  all  bis  real  and  personal         L^^ 

estate  in  Victoria  or  elsewhere,  whether  he  knows  of  the 

property  or  not.    He  must  convey  all  he  has  or  may  have. 

The  trustees  are  not  to  be  left  in  the  position,  that  if  a 

large  property,  as  might  happen,  was  devised  to  the  debtor 

out  of  the  colony,  he  not  being  aware  of  it,  they  must  apply 

to  set  the  deed  aside  and  make  him  insolvent  in  order  to 

obtain  the  benefit  of  the  devise  for  the  creditors.     The  plea 

was  therefore  not  proved,  but  disproved,  and  the  rule  to 

enter  a  verdict  for  the  Defendant  must  be  discharged. 

Rule  discharged. 


THE  COUNCILLORS  AND  RATEPATEES  OP  THE 
SHIEE  OP  MoIVOE  v.  NOLAN. 


A) 


Deo,  10,  16. 


.PPEAL  from  Petty  Sessions.  Sec.  186  of  Act 

No.  176 18 
merely  direc- 

Nolan,  the  Eespondent,  had  been  summoned  for  rates  tory,  not  man- 
due  to  the  Shire,  and  he  objected  to  pay  on  the  ground  that  thereSrr^^e 
the  notice  of  iutention  to  levy  the  rates  had  not  been  omission  to 
published  in  a  newspaper  circulated  in  the  district  one  notices  in 
week  immediately  preceding  the  making  of  the  rate,  as  accordance 
required  by  the  Act  No.  176,  sec.  186.    It  had,  in  fact,  visions  of  the 
been  published  in  a  local  newspaper  a  month  prior  to  the  ■action  ^c^ 
making  of  the  rate.    The  justices  had  allowed  the  objection  a  rate  made. 

and  discharged  the  complaint.  anf^^^*^** 

aggrieved  by 

Wrixon  for  the  Appellants.    The  Act  is  merely  directory,  ^noe^^h  the 

Inquiring  the  notice  to  be  published,  and  not  mandatory,  Act  on  the 

particularly  as  it  does  not  go  on,  as  the  English  Acts  do,  to  JUuncillors 

say  that  in  default  of  the  publication  the  rate  shall  be  bad.  ™y  iMtitute 

,  proceedings 

Therefore  here  the  omission  to  give  these  notices  did  not  against  them 
invalidate  the  rate.  f^JZ^r. 
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Shtbb  op 
MoIyob 

V, 

Nolan. 


FelloiDS  for  the  Eespondent.  The  Act  is  maadfttory,  and 
a  failure  to  comply  with  its  provisions  inyalidates  the  rate: 
SOfhald  V.  Broderich  (o). 


December  16. 


Stawell,  0.  J. — ^The  Act  No.  176,  section  186,  enacts 
that  notice  of  intention  to  make  a  rate  shaU  be  given  bj 
the  board  by  placards  posted  up  in  public  places,  and  shall 
be  advertised  in  some  newspaper  generally  circulating 
within  the  district  in  the  week  immediately  previous  to 
such  rate  being  made.  The  question  in  this  case  is, 
whether  that  section  is  mandatory  or  merely  directory. 
The  road  boards  are  obliged  to  sit  with  open  doors  unless 
the  disorderly  conduct  of  the  audience  should  render  it 
necessary  to  close  them.  The  ratepayers,  however,  can 
take  no  part  in  the  proceedings  of  the  board ;  they  merely 
attend  to  listen,  so  that  beyond  the  iajct  that  information  is 
given  by  the  publication  of  the  notice  referred  to,  no 
peculiar  advantage  is  derived  therefrom.  After  the  rate 
has  been  struck  the  ratepayer  can  appeal  to  the  petty  or 
general  sessions.  To  hold,  therefore,  that  all  the  require- 
ments of  the  section  are  mandatory  if  all  the  minute  par- 
ticulars are  not  complied  with,  would  be  to  turn  Uie 
administration  of  justice  into  contempt ;  for  if  the  advo*- 
tisement  were  published  half  a  day  before  the  time  required 
it  would  invalidate  the  rate.  The  publication  must  be  in 
the  very  week,  and  the  placards  must  be  posted  in  a  public 
place.  Now  we  know  that  very  difficult  questions  arise  on 
the  construction  of  the  term  "  public  place."  The  case  to 
which  we  have  been  referred  does  not  bear  the  construction 
contended  for  by  the  Eespondent.  There  it  was  held  that 
a  rate  was  void  because  the  notice  was  not  posted  on  the 
church  doors.  But  the  Act  in  that  case,  after  providing  for 
the  publication  of  the  notices,  went  on  to  say  that  no  rate 
should  be  good  where  these  provisions  had  not  been  com- 
plied with.     Those  words  are  omitted  from  this  Act,  and  if 

(o)    IIA.  &  E.,  38. 
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this  section  is  mandatory,  those  words  are  mere  surplus- 
age. If,  however,  the  Act  is  not  complied  with,  the 
conncillors  do  not  escape  punishment,  for  any  person 
aggrieyed  by  non-compliance  with  the  Act  may  institute 
proceedings  against  the  councillors  for  a  misdemeanour; 
and  this  it  is  desirable  should  be  generally  known. 


1869. 

Shibb  of 
MoIvoB 

V, 

Nolan. 


Appeal  allowed.    Decision  of 
Justices  reversed. 


HAEEIS  V.  THE  NATIONAL  BANK. 


R 


Deo,  2,  S,  24. 


TILE  nisi  for  a  nonsuit. 


Plaintiff  being 
about  to  com- 
pound with  his 

The  facts  were  as  follow: — ^In  December,  1863,  at  a  creditors  at  the 
meeting  of  the  creditors  of  Lyons  Sf  SarriSy  auctioneers,  the  £,  Defend- 

it  was  agreed  that  the  estate  should  be  assigned  to  Messrs.   *^*?»  ^^ 
■r     '         t     -m^  /.  T  -I    .  creditors,  re- 

Letn  and  Murray  as  trustees  for  creditors,  and  it  was  ftised  to  assent 

arranged  that  Karris  should  be  allowed  to  purchase  back  ^^^^  ^W 
^^^  ^  were  paid 

the  estate  by  a  composition  of  Ss.  in  the  £.    The  National  I5tf.  in  the  £. 
Bank,  who  were  creditors,  refused  to  accept  this  proposal  oi,tahi  their 
unless  Harris  paid  them  15*.  in  the  £,    This  he  agreed  to  aM«nt,  agreed 
do  by  bills  at  twelve  months,  Mr.  M  Davis  becoming  surety  this  nte  by 
for  him,  Davis  being  in  his  turn  secured  by  obtaining  an  ^^  ^"^^  •^' 
absolute   conreyance  on  some  land  belonging  to  Harris,  surety  for 
When  the  bills  became  due  Harris  was  inclined  to  resist  ^f^  himrolf 
payment,  but  was  advised  that  if  he  did  so  the  Bank  could  secured  by  an 
recover  against  Davis^  and  as  Dairis  had  possession  of  his  yeyance  of 
property  he  might  sell  it,  and  thus  no  advantage  would  be  1^^.^- 

longing  to 

reaped.     He  therefore  paid  the  bills,  and  having  obtained  Plaintiff. 

a  re-conveyance  of  the  property  from  Davis  brought  this  When  the  billa 


action  to  obtain  the  amount  of  the  bills,  £1,272. 


became  due 
Plaintiff,  under 
advice  of  coun- 

Bel,  did  not  either  himself  resist  payment,  or  ask  J),  to  do  so,  but  paid  the  bills;  and, 
after  obtaining  a  re-conveyance  of  the  property  from  D.,  sought  to  recover  the  amount 
of  the  bills  so  paid. 

Held,  that  Plaintiff  could  not  recover  back  the  amount  so  paid,  he  having  paid  volun- 
tarily, without  pressure,  and  with  Ml  knowledge  of  the  facts. 
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Ireland,  Q.C.,  and  Riginhotham  shewed  cause. 

Mtchie,  Q.C.,  and  Bellowi  for  the  role. 

It  was  contended  in  support  of  the  rule  that  the  Plaintiff 
was  not  bound  to  pay  the  bills,  nor  was  Dam ;  that  the 
payment  of  them  was  Yoluntaiy,  and  with  full  knowledge 
of  the  facts,  and  that  therefore  the  amount  could  not  be 
recovered.  For  the  Plaintiff  it  was  contended  that  Davu 
being  surety  for  him  and  having  possession  of  his  property, 
the  Plaintiff  was  under  pressure  to  pay  the  bills  so  as  to 
release  his  properiy.  The  authorities  cited  during  the 
argument  were  WtUan  v.  Bay  {p),  OiUon  v.  Bruee  (;), 
Sorton  V.  BOey  (r),  Wakefield  v.  Newbon  («),  8teke9  «. 
TwUchen  (t\  Smith  v.  Bromby  (v),  Kniyht  v.  Hunt  («). 


Cwr.  adv.  wft. 


December  2^  Stawell,  G.  J. — It  does  not  appear  that  when  the 
Plaintiff  gave  an  absolute  conveyance  over  his  property  to 
Davis  the  latter  executed  any  declaration  of  trust  that  he 
held  only  to  secure  himself  in  the  event  of  having  to 
pay  the  amount  of  the  bills  to  the  bank.  As  the  billi 
approached  maturity  Plaintiff  appeared  to  be  unwilling  to 
pay  them,  and  consulted  counsel,  who  advised  that  con- 
sidering the  facts  of  the  case,  and  that  Datfis  held  the  land 
absolutely,  it  would  be  better  to  pay  the  bills  and  sue  the 
bank  afterwards  for  the  amount.  He  acted  on  that  adnoe 
and  brought  this  action.  There  is  no  doubt  whatever  thst 
the  bank  obtained  a  larger  dividend  than  the  other  creditors, 
and  if  instead  of  bills  having  been  given  the  amount  had 
been  paid  in  money  to  the  bank,  Plaintiff  would  be  entitled 


(p)  lOA.  &E.,  82. 

(q)  6M.  &G.,  399. 

(r)  11  M.  &  W.,  492. 

(*)  6Q.B.,  276. 


(0    8  Taunt,  492. 
(v)    Doug.,  696. 
(w)  6Bmg.,432. 
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to  a  verdict,  for  although  each  would  be  in  delicto,  the  delic- 
tum would  not  be  par.  The  FlamtifT  would  have  committed 
a  less  serious  offence  than  the  Defendants,  and  it  would  be 
contrary  to  justice  and  good  conscience  to  have  allowed  the 
Defendants  to  retain  the  money  from  the  Plaintiff,  although 
he  could  not  be  exonerated  from  censure.  As  the  Plaintiff, 
however,  paid  by  bills,  the  onus  was  cast  on  him  of  de- 
fending an  action  on  those  biOs;  and  according  to  the 
authorities  he  could  have  successfully  resisted  payment. 
The  bank  themselves  suggested  that  Davis  should  be  pro- 
tected by  security  given  by  the  Plaintiff.  This  rendered 
the  Plaintiff  wholly  dependent  on  the  act  of  the  surety, 
and  had  the  surety  been  asked  to  resist  the  payment, 
declined  to  accede  to  that  request,  and  iiudsted  on  the  bills 
being  met,  we  think  his  refusal  would  have  been  substan- 
tially the  refusal  of  the  bank.  The  Plaintiff  by  the  act  of 
the  bank  was  rendered  wholly  dependent  on  the  will  of  the 
surety,  for  the  surety  had  absolute  control  over  this  land, 
and  could  have  set  the  Plaintiff  almost  at  defiance,  as  it 
would  have  been  difficult  to  restrain  a  sale  by  him  of  the 
property.  But  no  communication  whatever  was  made  to 
him.  Some  evidence  was  undoubtedly  given  at  the  trial 
from  which  it  might  be  inferred  that  he  would  have 
assisted  the  bank  rather  than  the  Plaintiff,  because  he  said 
he  considered  the  present  action  dishonest.  But  that  is 
no  evidence  of  what  he  would  have  done  some  months 
before  if  he  had  been  asked  not  to  pay  the  money,  and  we 
have  no  right  to  make  any  assumption  one  way  or  the 
other.  In  point  of  fact,  the  Plaintiff  never  spoke  to  the 
surety,  never  consulted  him.  He  took  it  for  granted  that 
the  advice  he  received  was  the  wisest  and  best,  and  acted 
on  it.  The  verdict  cannot  be  sustained.  The  rule  will  be 
absolute  to  enter  a  nonsuit. 

Bule  absolute  for  a  nonsuit. 


1869. 
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E> 


The  words         XVULE  fiisi  to  enter  a  verdict  for  Defendant 

"  within  a 
period  "  in  sec. 

^'^ Amend'  '^^^  ^^^  ^^  action  of  trespass,  to  try  the  right  to  land  in 

Land  Act  the  area  of  Ballyrogan.    The  Plaintiff  had  been  for  Bome 

read  by  the  y©*"^  a  servant  in  the  employ  of  one  George  Thon^mn,  a 

light  of  Bquatter,  upon  whose  run  the  land  was  situated.     Being 

«  at  a  date/'  proclaimed  part  of  an  agricultural  area,  the  Plaintiff  applied 

»•*•»  land  may  fQj,  ^nd  was  declared  the  selector  of  it.    Thompson  advanced 

be  proclaimed 

by  the  the  money  for  the  first  half-year's  rent,  but  nothing  wia 

Governor-in-      ^^^^  ^  ^^^  ^^^^  f^j,  ^^^  ^^^     j^  ^^^  beginning  of  1866^ 

Council  open  °  ^ 

for  selection      the   Plaintiff  left  the    district  and  did  not  return  for 

certain  date  eighteen  months.     In  the  meantime   Thompeon  had  paid 

not  more  than  the  rent,  had  fenced  in  part  of  the  land,  and  had  fed  lus 

from  the  pub-  sl^oep  on  it.    Plaintiff  on  his  return  put  up  a  hut  and  began 

lication  in  the  to  cultivate,  but  the  improvements  required  by  the  Act  to 

Gazette,  and  .  ^  i  ./ 

after  that  date  be  made  within  two  years  from  the  date  of  the  lease  were 
such  land  is      j^^^  made.     The  Board  of  Land  and  Works,  however,  con- 

open  for  selec-  ' 

tiou.   There-  tinned  to  receive  the  rent,  but  on  28th  September,  1863,  on 

land  was^  *^®  information  of  Farkmson,  the  Defendant,  the  lease  wm 

gazetted  as  declared  forfeited  on  the  ground  that  the  Plaintiff  was  onlj  a 

tKwTona  dummy  of  TAoffip«o»'*.    On  the  29th  September  the  land  was 

certain  day,  gazetted  as  open  for  selection,  and  on  the  SQtli  the  Defendant 

and  was 

selected  on  the  took  up  the  land,  and  a  leaae  was  iMufid  to  him.    Ihe  juiy 
"^^^  w^ii.  *     found  for  the  Plaintiff. 

Meld,  that 
this  was  no 
ohjection  to 
the  selector's 
title. 

Where  leave  is  reserved  to  the  Court  to  draw  inferences  as  a  jury,  and  the  jury  have 
found  a  verdict  on  a  question  of  fact  for  the  Plaintiff  or  Defendant,  there  being  evidence 
both  ways,  the  Court  will  not  disturb  the  finding  of  the  jury. 

Under  paragraph  4  of  sec.  14  of  the  "Amending  Land  Act  1865/'  the  covenant  to 
make  improvements,  is  to  make  them  within  a  certain  time,  and  the  condition  ctnnot 
be  complied  with  after  that  time.  Therefore  a  breach  of  that  covenant  is  not  a  con* 
tinning  breach,  and  may  be  waived  by  the  Board,  as,  for  instance,  by  receiving  rent 
after  knowledge  of  the  breach. 

The  permitting  another  to  run  stock  on  land  leased  under  the  "Land  Act*"  (the  cotp* 
nant  for  improvements  not  being  complied  with)  is  not  a  breach  of  the  oovenaot  not  to 
assign,  it  is  only  a  licence  to  agist. 
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RUows  and  Dobson  shewed  cause.  1®^ 

BUBSELL 

Faskikson. 


Rigifihoiham  and  Wrixon  for  the  rule.  ^' 


The  argtiments  of  counsel  appear  fullj  in  the  judgment 
of  the  Court. 

Cwr,  adv.  fmlt, 

Stxwell,  C.  J. — In  shewing  cause  against  this  rule  it   December  24. 

was  urged  that  Defendant  had  no  title,  the  lease  to  him 

baring  been  improperly  granted ;   and  even  supposing  the 

Plaintiff  had  no  title,  still  being  in  possession,  he  could 

hold  against  a  wrong-doer  who  had  no  better  title.     This 

question  depends  on  the  construction  of  the  "Amending 

Land  Act  1865,"  sec.  10.     That  section  provides  that  the 

Gx)Yemor-in-Coimcil  may  from  time  to  time  proclaim  land 

in  agricultural  areas  as  open  *'  within  a  period  of  not  more 

"  than  three  months  from  the  date  of  such  publication  for 

^  selection  or  purchase.      After  the   expiration  of  such 

"  period,  such  lands  may  be  selected  or  purcluused."    The 

section  is  certainly  difficult  of  construction.    According  to 

the  strict  letter  of  the  enactment  the  lands  are  to  be  open 

for  selection  during  a  certain  period,  and  at  the  expiration 

of  that  period  they  may  be  selected.    It  is  impossible  to 

reconcile  the  different  parts  of  the  section  with  each  other. 

We  think,  however,  that  the  objection  is  met  by  reference 

to  section  21,  which  provides  that  land  shall  remain  open 

for  selection  till  withdrawn  or  selected ;  and  that  the  words 

"within  a  period"  in  section  13  must  mean  at  a  date.     The 

land  may  be  proclaimed  by  the  Q-ovemor-in- Council  open 

for  selection  after  a  certain  date  not  more  than  three 

months  from  the  publication ;  and  after  that  date  the  lands 

may  be  selected. 

The  objection  of  the  Plaintiff  to  the  Defendant's  title 
cannot  therefore  be  sustained,  and  we  must  consider  the 
objections  by  the  Defendant.    His  first  is  that  the  Plaintiff 


266  SUPEEME  COXJET:  VICTOEIA. 

1869.  violated  section  15  of  the  Act  in  taking  up  tiie  land  u 
BuBSBLL  agent  for  another — ^to  express  it  colloqually,  that  he  was  a 
Paiuunson  "  dummy."  At  the  trial  leave  was  reserved  to  the  Court  to 
draw  inferences  as  a  jury  would,  but  this  question  of 
agency  was  that  on  which  the  verdict  of  the  jury  turned. 
The  jury  found  that  the  Plaintiff  acted  honafide^  and  was 
not  a  dummy ;  and  though  we  have  power  reserved  te  us 
to  draw  inferences  of  fact  as  I  have  said,  I  do  not  think 
that  we  are  at  liberty,  even  if  we  were  so  disposed,  to  find 
in  direct  opposition  to  the  jury  when  there  was  ample 
evidence  to  sustain  their  finding.  We  expressed  a  similar 
opinion  in  Bruce  v.  The  Queen  [x)  where  a  similar  power 
was  given  us. 

There  still  remains  the  question  of  whether  there 
was  a  breach  by  the  Plaintiff  of  the  covenant  of 
the  lease.  As  to  the  improvements,  there  was  unques- 
tionably a  violation ;  but  there  was  a  waiver  of  the 
breach  by  the  landlords,  the  Board  of  Land  and  Works, 
who  accepted  rent  after  knowledge  that  the  improre- 
ments  had  not  been  made.  It  was  urged  for  the 
Defendant  that  the  covenant  was  a  continuing  one.  A 
close  examination  of  the  section  does  not  support  this  view. 
Paragraph  2  of  section  14  provides  for  a  covenant  that 
lessees  will  not  assign  the  lease,  or  transfer  or  sub-let  for 
three  years  from  the  commencement  of  the  term,  nor  at 
any  time  unless  the  improvements  in  the  condition  therein- 
after mentioned  shall  have  been  previously  made  and 
certified  as  therein  provided.  Paragraph  4  provides  for  a 
covenant  for  re-entry  in  case  substantial  and  permanent 
improvements  shall  not  be  made  before  the  end  of  the 
second  year  ofthe  term.  That  is  a  covenant  to  do  a  certain 
act  within  a  certain  period,  and  it  is  impossible  to  comply 
with  the  condition  after  that  time.  The  covenant  not  to 
assign  before  the  third  year,  nor  at  any  time  unless  the 
improvements  are  made,  is  a  prohibition  against  assigning, 

{x)  ^flAr,  Vol.  II.,  L.,  193. 
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not  a  covenant  to  make  improTements  at  any  time.  Fara- 
graph  3,  proriding  that  if  the  lessee  shall  reside  on  the  land 
and  make  improvements  the  Board  will  give  a  Crown  grant, 
is  a  covenant  bj  the  Board,  not  by  the  lessee.  We  think 
the  meaning  of  the  Act  is,  that  if  the  improvements  are  not 
made  in  two  years  the  lease  will  be  forfeited,  but  the  Board 
may,  if  it  chooses  so  to  do,  waive  the  forfeiture.  If  the 
lessee  does  not  make  the  improvements,  he  cannot  assign 
till  he  does  make  them ;  and  if  he  never  effects  them  he 
does  not  get  the  Grown  grant.  It  is  said  that  the  Plaintiff's 
conduct  with  Thompson  in  permitting  him  to  run  stock  on 
the  land  was  a  breach  of  the  covenant  not  to  assign  That 
however  at  the  outside,  was  only  a  licence  to  agist  stock ;  it 
is  not  an  agreement  for  a  lease. 

Rule  discharged. 


1869 

BUBBXLL 

Pabkivson» 


ItEGINA  V.  MoMEIKAN  asd  BEID. 


R 


Dec.  8,  2  k 


;1TLE   nisi  for  leave  to  file  a  criminal  information  Sec.  13  of 
against  the  Defendants  for  a  nuisance.     Only  one  point  of  iq  confers  on 
any  importance  was  raised.    The  application  was  on  the  the  Supreme 
information  of  the  Flemington  Municipal  Council     Pre-  powers  as  to 
viously  to  this  application,  they  had  summoned  the  Defend.  *JJ®  ^^^ 
ants  before  the  local  Police  Court  for  causing  a  nuisance  on  informations, 
the  9th  November,  1869,  but  the  justices  dismissed  the  case  ^Queen's '^ 
on  the  ground  that  it  was  not  proved  that  the  place  was  a  Bench  posses- 
nuisance  on  that  day.  On  this  application  being  made  to  the      Leave  to 
Court  it  was  urged  (inter  alia)  that  it  was  not  the  practice  of  ^^^  f  ^^»* 
the  Court  of  Queen's  Bench  to  interfere  where  assistance  tion  for  a 
had  been  sought  from  other  tribunals  and  refused.  '^"'"^^  h 

proceedings 
before  a  Police 
Court,  against  the  Defendants,  for  the  same  nnisance,  had  been  dismissed. 
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1869. 

BsonrA 

o. 

McMeikan. 


December  24. 


Pbh  Cubiam. — ^The  15  Fie.,  No.  10,  eec  ^,  confeiB 
larger  powers  on  the  Supreme  Court  than  the  Court  of 
Queen's  Bench  possesses,  and  this  Court  has  a  discretion  ai 
to  granting  criminal  informations. 

Bule  abtdltiU. 


END    OP    HILARY   TERM. 
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0 


BDEE  niai  for  compulsory  sequestration.  ^  gummons 

was  headed 
*•  In  the 
Mr.  Molegworih,  for  the  alleged  Insolvent,  took  a  preU-  Supreme 

minary  objection  that  the  summons  was  not  in  the  Queen's  ^  t^I'  *^* ' 
name  and  was  addressed  to  no  one,  but  was  merely  headed  matter  of  the 
— "  In  the  Supreme  Court,"  &c. :    "  In  the  matter  of  the  buf  wm  notin 
Petition,"  Ac. ;  and  was  not,  therefore,  a  process  of  the  the  Queen's 
Court  within  the  meaning  of  section  20  of  the  "  Insolvency  not  addressed 
Statute:'*    Com.  IHy.y  "Process"  A,  2;    Drufy  v.  Daven^  to  any  one. 
port  {a)  ;  Sail  v.  Beddington  (5)  ;  Moore  v.  McOann  {c).      thft^moM 

(a)    6  Dowl.  P.  C,  162.  (o)    16  M.  AW.,  95.  was  no  suffi- 

(h)    5  M.  &  W.,  605.  «ent  "  pro- 

cefw     under 
aee.  20  of  the  "  Insolvency  Stcttwte"  and  rule  nisi  for  compulsory  sequestration  dis- 
charged with  costs.  • 

A  petition  for  compulsory  sequestration  must  state  that  the  alleged  insolvent  had 
property  in  Victoria  at  the  time  the  alleged  act  of  insolvency  was  committed;  and  it  is 
not  sufficient  to  allege  the  existence  of  property  in  Victoria  at  the  time  of  the  petition. 

W.  W.  ft  A*B.       VOL.  VI, I.E.M.  B 
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1869.  Mr.  Lawes  for  the  Petitioning  Creditor. — ^The  Sheriff  lias 

Insoltikoy.    taken  upon  himself  to  act  upon  i^e  sommons,  and  ita 

J  informality  is  now  immaterial.    Appearance  for  the  Insol- 

Mackinnon.  vent  dispenses  with  the  necessity  for  sendee  of  the  summonfl 
and  cures  any  defect  in  it :   In  re  Brann  (d). 

Mr.  Molesworth  in  reply. 

Mb.  Justice  Moleswobth  stated  that  he  would  inquire 
into  the  practice  as  to  the  form  of  summons  generally  in 
use;  and  on  6th  March  discharged  the  rule,  with  cosfe, 
holding  the  summons  to  be  insufficient  by  reason  of  the 
omission. 


April  29.  Another  order  nisi  was  subsequently  obtained  for  com- 

pulsory  sequestration  of  the  estate  of  the  same  person. 

Mr.  Latoes  now  moved  this  order  absolute. 

Mr.  J.  W,  Stephen,  for  the  Respondent,  took  a  preliminaiy 
objection. — It  does  not  appear  by  the  petition  aa  recited  in 
the  order  that  the  Insolvent  had  property  in  Victoria  at  the 
time  when  the  alleged  act  of  insolvency  was  committed. 
Section  13  of  the  statute  makes  the  "  having  property  within 
Victoria  '*  at  the  time  the  act  is  committed  essential  to  the 
jurisdiction.  The  order  must  shew  on  its  &ce  all  that  ib 
necessary  to  give  jurisdiction :  In  re  Zawrance  (e).  The 
language  of  the  Act  must  be  followed,  and  the  offence 
charged  appear  specifically  upon  the  petition:  Ik  n 
Chambers  {/). 

Mr.  Lawes  for  the  Petitioning  Creditor. — The  intention 
of  the  section  is  to  give  jurisdiction  wherever  there  is 

(d)    Ante  Vol.  III.,  I.B.M.,6.  (/)    1  W.  &  W.,  I.E.M,  172. 

(«)    2  W.  A  W.,  I.E.M.,  45. 
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property  upon  wliicli  the  order  of  sequestration  can  operate,         1869. 
aad  it  is  immaterial  whether  the  Insolvent  has  property  in    Inbolyxnct. 
Victoria  at  the  time  when  the  offence  is  committed.  r — 

In  re 
Mackiniton. 

Mr.  J".  W,  Stephen  in  reply. 


CttT.  adv.  vult 


Mb.  Justice  Moleswobth  (after  stating  the  tAcia), — 
As  I  have  heretofore  understood  the  language  of  the  section, 
the  words  "  property  in  Victoria "  had  reference  to  there 
being  something  to  distribute  among  the  creditors ;  and  it 
was  sufficient  to  allege  and  prove  the  existence  of  property 
at  the  time  of  the  petition,  and  not  at  the  time  of  the 
alleged  act  of  insolvency.  But  looking  more  carefully  at 
the  section,  I  have  changed  my  opinion ;  and  I  now  think 
that  part  of  the  ingredients  of  the  insolvency  is  having 
property  in  Victoria  at  its  date,  otherwise  the  language 
of  the  section  would  have  been — "  If  any  person  having 
any  property,  real  or  personal,  in  Victoria  shall  have 
departed  therefrom,  or  shall  have  remained  absent,"  &c. 
I  am  rather  inclined  to  think  that  the  intention  of  the 
I^slature  was  the  other  way,  and  that  the  real 
motive  for  requiring  property  in  Victoria  was  with 
reference  to  that  part  of  the  section  which  related  to 
fraudulent  alienations  within  the  colony  or  elsewhere — that 
is,  if  a  man  resided  out  of  the  colony  but  had  property  here 
to  operate  upon,  a  fraudulent  alienation  would  be  an  act 
of  insolvency.  The  grammatical  construction  of  the  section 
is,  however,  too  strong  to  admit  of  interpreting  it  according 
to  my  previotis  impression;  and  I  shall,  therefore,  discharge 
the  rule,  but  without  costs.  This  is  the  first  time  the 
objection  has  been  taken,  and  I  wish  to  call  attention  to 
it,  as  correcting  an  old  misapprehension.  The  forms  of 
precedents  in  Burton  do  not  contain  anything  about  having 
property  in  Victoria;  but  I  think  that  henceforth  the 
petition  and  affidavit  should  run — '^  having  at  the  time  of 
ibe  alleged  act  of  insolvency,  and  now  having  property 
in  Victoria."  Bule  dUchargedy  without  cotta. 


Maff\9, 
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1869. 

April  22,  29. 

The  Com- 
missioner has 
jurisdiction  to 
snspend  or 
refiise  a  cer- 
tificate at  his 
discretion, 
although  no 
one  appears  to 
oppose  the 
granting  of 
the  certificate; 
but  in  such  a 
case  he  should 
state  the 
grounds  of  his 
objection  to 
granting  the 
certificate,  so 
as  to  afford 
the  insolvent 
an  opportu- 
nity of 
answering 
them. 


Js  BE  MARTIN  MARSHALL,  ah  Iksolthtt. 


A 


PPEAL  from  the  refusal  of  a  certificate.  No  opposi- 
tion  had  been  offered  by  any  creditor,  or  by  the  official 
assignee,  to  the  granting  of  the  certificate ;  but  the  Com- 
missioner had  refused  it  tnero  moiu, 

Mr.  Lawe9  for  the  AppeUant. — Section  102  provides  for 
opposition  by  an  official  assignee  or  creditor,  but  in  the 
absence  of  any  opposition,  an  insolvent  complying  with 
the  provisions  of  the  Act  as  to  application  for  a  certifi<*ate, 
is  entitled  to  receive  one,  as  a  matter  of  course.  In  such 
a  case  the  Commissioner  is  not  called  upon  to  exercise  snj 
discretion.  If  this  were  not  so,  a  duty  would  be  imposed 
upon  him,  which  he  has  no  means  of  performing,  and  the 
assignees  and  creditors  would  be  relieved  from  a  respon- 
sibility which  the  Act  intended  should  rest  with  them. 
The  Insolvent  is  entitled  to  written  notice  of  the  charges 
against  him,  but  the  Commissioner  has  not  furnished  anv. 
On  the  facts  the  certificate  should  have  been  granted. 


Our,  adv.  vuU. 


April  29.  Mb.  Justioe  Moleswobth. — It  is  objected  in  this  cue 

that  the  Commissioner  has  no  jurisdiction  to  refuse  the 
certificate,  unless  at  the  instance  of  some  person  interested 
in  opposing  it.  I  cannot  accede  to  that  view.  The  Act 
directs  the  Commissioner  to  inquire  into  and  deal  with 
the  case,  and  if  satisfied  that  the  Insolvent  has  conformed 
to  the  Act,  to  grant  a  certificate,  but  not  otherwise.  It 
gives  persons  interested  the  right  to  be  heard;  but  does 
not  disable  the  Commissioner  from  dealing  with  the  caBe, 
if  no  one  wishes  to  be  heard.  He  is  as  fully  authorised  to 
refuse  or  .suspend,  as  to  allow.     In  this  case,  inquine« 
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■hewed  the  creditors  that  there  was  nothing  to  be  got.  ^®^®* 
They  may  not  have  been  sufficiently  public  spirited,  or  ihbolvikcy. 
sufficiently  vindictive,  to  prosecute  the  matter  further. 
They  had  prosecuted  it  to  some  extent,  and  the  Com- 
missioner very  properly  took  it  up  where  they  stopped; 
an  exercise  of  jurisdiction  which  might  with  advantage  be 
more  frequent. 


J%re 

Makshall. 


There  are  no  written  charges  against  the  Insolvent.  No 
general  rule  of  Court  makes  them  necessary,  but  in  practice 
it  has  been  found  convenient  to  require  them ;  and  I  think 
where  the  Commissioner  acts  as  prosecutor  and  judge,  he 
should  state  his  objections  in  specific  form,  and  not  leave 
the  insolvent  to  guess,  out  of  the  multitudinous  examinations, 
what  was  weighing  on  his  mind.  If  the  Insolvent  had 
asked  me  to  take  further  evidence  in  this  case,  I  would 
have  done  so,  but  he  has  not.  [His  Honor  then  expressed 
his  concurrence  with  the  Commissioner  upon  the  evidence ; 
dismissed  the  appeal,  and  affirmed  the  refusal  of  the 
certificate.] 


In  BE  K.  D.  IBELAND,  ak  Iksolvent. 
Ex  FABTE  JAMES  MADDEBS. 


Jfdy%. 


xjlFTES    the   Insolvent   had   obtained    his   certificate,      On  motion 
Jame9  Madders^  a  creditor,  requested  the  Official  Assignee  J^  *  creditor 
to  apply  to  the  Court  for  an  order  for  the  Insolvent's  to  compel  the 
examination,  under  section  87  of  the  "  Insolvencif  Statute.**  ^^J^  ^ 
The  Assignee  at  first  consented,  but  afterwards  refused,  to  apply  for  an 
make  the  application.     The  creditor  now  moved  for  an  sec.  .87  of  the 

"  Iiuolveneg 
Statute,*'  for  the  insolvent's  examination  after  certificate, 

Mild,  that  the  Court  had  no  jurisdiction  to  make  the  order,  the  power  and  dis- 
cretion as  to  applying  resting  solely  with  the  official  assignee ;  hut  the  official 
assignee  not  having  made  any  affidavit  explaining  his  renisal  to  apply,  motion 
rerosed  without  costs. 
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y^^!^!^      order  to  compel  him  to  make  it,  upon  an  affidavit  statiiig 

IvBOLTXNcr.    tliat  certain  facts  had  been  communicated  to  the  Asognee 

j^^g         hy  the  applicant,  on  which  he  considered  an  examination 

Xbelaio).      would  be  of  advantage  to  the  creditors.     The  Assignee 

made  no  answering  affidavit. 

Mr.  Atkins  for  the  Creditor. — ^The  motion  is  based  nofc 
on  the  87th  section  alone,  but  on  the  general  jurisdiction 
of  the  Court  over  the  Official  Assignee  as  its  officer.  He 
gives  no  reasons  for  refusing  to  exercise  the  discretion 
vested  in  him  for  the  benefit  of  the  creditors.  A  (air  prima 
facie  case  for  inquiry  is  made  out,  and  no  explanation  of 
the  apparent  neglect  of  duty  is  afforded.  The  fiu^  mnst 
be  taken  as  admitted,  and  being  admitted  it  is  clearly  for 
the  benefit  of  the  estate  that  an  order  should  be  made. 

Mr.  J.  W,  Stephen  for  the  Official  Assignee. — lie 
assignees  are  only  officers  of  the  Court  in  matters  as  to 
which  they  are  expressly  made  so.  In  this  instance  the 
Assignee  is  only  a  trustee  for  the  creditors  and  Insolvent 
If  the  Assignee  is  guilty  of  misconduct,  he  can  be  removed; 
but  his  discretion  cannot  be  controlled  by  the  Court.  He 
is  not  obliged  to  give  any  reason  for  the  course  he  takes. 
Section  87  does  not  enable  any  one  but  the  Assignee  to 
make  the  application,  and  the  order  cannot  be  made  where 
he  refuses  to  apply.  The  expediency  of  applying  is  solely 
for  his  consideration. 

Mr.  Atkins  in  reply. 

Mb.  JirsTiOB  Moleswobth. — I  believe  that  formerly 
Judges  used  to  grant  Orders  under  this  section  on  behalf 
of  creditors ;  but  they  ought  not  to  be  made  unless  the 
Assignee  applies.  Assignees  should  consider  the  interests 
of  the  creditors  exclusively,  and  rarely  refuse  when  asked 
to  apply  and  indemnified.  I  have  merely  to  say  that,  under 
the  Act,  the  power  of  discretion  rests  solely  with  the 


INSOLVENCY,  ECCLESIASTICAL,  &  MATRIMONIAL  CASES.  ' 

Assignee.     I  haye  no  jurisdiction  to  make  the  Order.    As         1^^. 
to  costs,  I  think  the  Assignee  should  hare  answered  more    Ikbolybkcy. 
fiilly.     He  does  not  approach  any  of  the  particular  matters         ~ 
alleged  bj  the  creditor,  or  say  that  he  has  exercised  any      Ibeiakd. 
discretion.    He  has  merely  refused,  and,  as  far  as  I  have 
materials  for  judgment,  improperly  refused.    The  motion 
will  be  refused,  without  costs. 


In  be  BDWAED  WHITE,  ax  Iksolvbnt. 


Ai 


July  16,1^,27. 


.PFEAL  by  the  Insolvent  against  the  re^al  of  his      F^ymeut  to 

certificate.     The  Commissioner  refused  the  certificate  on  ^^  taken  Tut 

certain  grounds  disallowed  on  appeal,  on  others  not  adjudi-  &  v>'|t  and  is 

cated  upon,  and  also  on  the  ground  sustained  on  appeal —  payment,  may 

that  he  had  given  a  fraudulent  or  unjust  preference  to  the  ^®j*^"?'"*^ 

Bank  of  Victoria,  a  creditor,    llie  Commissioner  reported  lent  prefer- 

the  Insolvent  for  punishment.    It  appeared  that  the  bank  ^J^^^*^"* 

had  obtained  a  writ  against  the  Insolvent  for  the  debt,  the  of  sec.  108 

payment  of  which  constituted  the  preference,  and  that  he  ^<  jngolvencv 

had  kept  out  of  the  way  to  avoid  service.    The  other  facts  Statute,'*  so  as 

material  to  the  decision  are  set  out  in  the  judgment.  gronndj^ 

the  refusal  of 
a  certificate. 
Mr.  ItGchie,  Q.C.,  Mr.  FellawSy  and  Mr.  A* Beckett  for      Semble,  thtit 

the  Appellant,  as  to  the  objection  sustained,  relied  upon  ^^^  ^?u8t  ^^* 

the  principle  that,  in  order  to  have  avoided  payment  to  a  preference  for 

creditor   as  a  jBraudulent   preference  under  the  English  f^^^f^  should' 

Bankruptcy  Law,  it  must  have  been  without  pressure  or  ^  refused,  is 

, ,  *  not  necessarily 

threat  of  pressure,  citing  Arehhold's  Bankruptcy,  11th  edit.,  one  which 

'^  avoided  as  a 

fraudulent 

Mr.  Lowes  for  the  opposing  Creditor,  as  to  the  payment,  SJIaerl^? 

submitted  that  it  was  not  shewn  to  be  the  result  of  the  ^^ 
creditor's  pressure,  so  as  to  avoid  the  character  of  fraudu- 
lent preference. 
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1869. 


Iksoltskct. 


In  re 
White. 


July  27. 


StJPEEME  COTTET;  VICTOKIA. 


Mr.  A^ Beckett  in  reply. 


Cur.  adv,  vtdl. 


Mb.  Justice  Moleswobth: — 


The  insolvent  in  March,  1866,  purchased  2,500  sheep 
from  Messrs.  Smith  and  CtUtenach,  the  opposing  creditors, 
for  £1,000,  payable  bj  bill  at  six  months.  In  September, 
1866,  when  this  bill  fell  due,  he  was  liable  to  Tarious  credi- 
tors, of  whom  Mrs.  lUid,  of  Adelaide,  obtained  a  judgment 
at  that  time,  and  the  Bank  of  Victoria  was  suing  for  sn 
overdraft.  He  then  had  some  lands,  worth  at  most  about 
£1,500,  subject  to  a  mortgage  for  £1,000,  and  2,000  sheep, 
the  survivors  of  the  2,500,  forming  almost  all  his  property. 
On  the  19th  October,  1866,  he  entered  into  an  agreement 
with  his  brother  Jiames  to  sell  him  the  equity  of  redemption 
and  the  sheep  for  £1,500,  payable  in  three  months— the 
sheep,  I  should  say,  representing  at  least  two-thirds  of  that 
value.  I  think  there  is  much  reason  to  suspect  that  this 
sale  was  altogether  colourable,  or  at  all  events  was  effected 
with  the  intent  to  convert  his  property  into  such  a  tAaupe 
that  his  creditors  could  not  get  at  it;  but  the  learned 
Commissioner  acquitted  the  insolvent  on  those  charges,  and 
he  was  not  therefore  called  upon  distinctly  to  meet  them 
before  me,  and  I  think  I  should  not  act  upon  my  suspicions. 
Taking  the  transaction  as  unimpeachable,  the  purchase- 
money  remained  in  his  brother's  hands  for  some  time,  and 
then  insolvent  alleges  that  £400  cash  was  paid,  and  two 
bills  at  two  and  four  months  given  to  him  by  his  brother; 
and  that  he  applied  the  cash  and  bills  in  paying  variooi 
creditors,  including  a  compromise  with  Mrs.  Beid^  and  pay- 
ment in  full  to  the  Bank  of  Victoria,  March,  1867.  During 
the  interval  between  October  and  March  the  inaolrent 
corresponded  with  Smith  and  Oattetuteh,  seeking  indulgence 
and  offering  security. 
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I  think  hie  thus  applying  funds  principally  arising  from         1^69. 
sheep  bought  entirely  on  a  credit  expired,  in  payment  of   Ivbolvkvct. 
other  creditors,  was  a  preference  of  which   Smith  and         7" 
Oattenaeh  might  complain  as  fraudulent  and  unjust.     The       Whitb. 
objection  taken  before  the  Commissioner  was  upon  the  pay- 
ments to  Mrs.  Beidj  and  the  bank ;  and  the  latter  was  one 
of  the  objections  upon  which  the  certificate  was  refused. 
I  would  more  readily  have  said  that  a  payment  to  any  large 
creditor  not  pressing  was  fraudulent  and  unjust,  for  pay- 
ments to  pressing  creditors  could  not  be  avoided  in  civil 
proceedings  against  them.     But  I  think,  on  consideration, 
with  some  doubt,  that  the  fraudulent  and  unjust  preference 
for  which  a  certificate  should  be  refused,  is  not  necessarily 
one  which  could  be  so  avoided. 

1  cannot  so  clearly  understand  the  insolvent's  prospects 
when  he  bought  the  sheep  as  to  adopt  the  Commissioner's 
view,  that  he  bought  without  intending  to  pay,  or  having 
reasonable  expectation  of  paying.  I  do  not  express  an 
opinion  upon  the  misconduct  of  untruly  pleading  "  Never 
indebted  "  in  a  suit  by  Smith  and  Oattenaeh,  and  avoiding 
service  of  the  rule  nm  for  sequestration.  I  affirm  the 
refusal  of  the  certificate  on  the  ground  of  fraudulent  and 
unjust  preference.  I  shall  not  order  punishment.  No 
costs. 

Appeal  dismissed  without  caste. 
Certificate  rejused. 
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1869. 


Ik  be  GEOBaE  KINGSLAND,  ax  iKsoLTSirr. 
Ex  PABTB  WAEBUETON. 

yVABBUBTOI^,  a  creditor,  held  aa  Becoritj  a  bill  of  sale 
oyer  Insolvent's  Aimiture,  and  claimed  a  lien  upon  two 
deeds  deposited  with  him  by  the  Insolvent.  By  agreement 
between  the  Official  Assignee  and  the  creditor,  it  wu 
arranged  that  the  deeds  should  be  given  up,  and  the  fiinii- 
tnre  be  sold  by  the  Assignee  on  behalf  of  the  creditor;  lie 
bemg  at  liberty  to  prove  on  the  estate  for  the  balanoe  of 
and  agreed  to  his  debt,  if  the  security  proved  insufficient.  The  deeds  were 
fnrniture  by  accordingly  given  up,  and  the  furniture  sold  not  realisiiig 
the  official        the  amount  of  the  debt,  the  creditor  sought  to  prove  for 

assignee  on  hiB    ^         .t-i/i.  mi-ri  i^  e 

behalf,  the  ^^>  the  deficiency.  The  Insolvent  opposed  the  proof, 
which  was  rejected  by  the  Chief  Commissioner,  on  the 
authority  of  Biordan's  case  (^),  referred  to  in  the  judg- 

the  d*Sfid^n^'  ^^^  ^^  ^^'  J^*ice  Molesworth.    From  this  refusal  the 
~  creditor  appealed  by  summons  in  Chambers.     Mr.  Justice 

MoUiworih  referred  the  summons  to  a  Court  hearing. 


April  22. 

May  19. 

September  18. 

A  creditor 
having  a  bill 
of  sale  over 
insolvent's 
furniture  as 
security  for 
his  debt,  and 
claiming  a 
lien  on  two 
deeds,  gave 
up  the  deeds 


assignee  con- 
senting to  his 
proving  on 


Mr.  J.  W.  Stephen  for  the  Creditor.— -Section  81  of  the 
'*  Jlhiolvefunf  8tahUe "  only  applies  to  cases  in  which 
assignee  and  creditor  differ  as  to  the  value  of  the  secnritj, 
and  in  which  the  assignee  has  no  opportunity  of  ascer- 
taining its  value  or  option  of  redeeming  it.     Conceding  the 


This  proof, 
when  ten- 
dered, was 
opposed  by 
the  insolvent 
as  forbidden 
by  sec.  81 
of  the 
"  Insolvency 
Statute,"  and 
was  rejected 
by  the  Com- 

Held  by  the  con^ectuoss  of  Biordan*9  case,  it  has  no  application  where 
fbll  Court,        ^}^Q  assignee  consents  to  the  sale,  as  he  did  in  this  instance. 

affirming 

Molesworth,  In  that  case  the  assignee  knew  nothing  of  the  nature  or 
^ro^^^  value  of  the  security.  The  only  object  of  the  section  is  to 
perly  rejected,  prevent  a  secured  creditor  receiving  more  than  twenty 
undCT^Js^Fic.    B^lullings  in  the  pound,  and  to  enable  the  assignee  to  take  a 

No.  18,  sec.  4,  deficient  security  at  its  value.    If  this  election  be  given  to 

Hes  to  the  full  ''  ^ 

Court  from  (s)  J»  r»  JZiorAm,  28th  July,  1859. 

the  order  of  a 

Judge  made  in  Chambers  on  summons,  by  way  of  appeal  from  the  Chief  CommisBODcr't 

nyection  of  proof  of  debt. 
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the  assignee,  it  is  immaterial  how  he  exerciaeB  it.  The 
section  is  satisfied  by  the  assignee  having  had  the  election. 
The  assignee  has  an  implied  power  of  bargaining  with  a 
secured  creditor.  No  dispute  ever  arose  here  as  to  the 
value  of  the  security  within  the  meaning  of  the  section. 
The  creditor  gave  up  deeds  on  which  be  claimed  a  lien,  and 
the  arrangement  between  him  and  the  assignee  was  for 
value,  and  cannot  be  impeached  by  the  insolvent. 
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In  re 
KiHOflLAiro. 


Mr.  Miller  for  the  Insolvent. — ^The  assignee's  hands  are 
tied  by  the  seofcion.  He  cannot  make  a  bargain,  as  in  tliis 
case,  to  sell  as  the  creditor's  agent  or  concur  in  the  sale. 
The  Act  regards  a  secured  creditor  with  jealousy ;  and,  in 
the  interest  of  the  other  creditors,  proof  by  secured 
creditors  is  only  permitted  upon  conditions  which,  in  this 
instance,  have  not  been,  and  cannot  be,  fulfilled.  To  permit 
such  an  arrangement  as  was  made  in  this  case,  would  afford 
every  fieksility  for  collusion  and  fraud. 


Mr.  tT.  W.  Stephen  in  reply. 


Our,  adv.  Pidi, 


Mb.  Justiox  Molxswobth. — In  this  case  a  creditor 
obtained  the  security  of  a  bill  of  sale  of  the  insolvent's 
furniture.  Afterwards,  by  arrangement  between  that 
creditor  and  the  official  assignee,  the  official  assignee  sold 
the  furniture  in  question,  which  realised  a  sum  short  of  the 
debt  due  by  the  insolvent,  and  the  creditor  has  sought  to 
prove  for  the  balance  of  the  debt.  The  learned  Chief  Com- 
missioner rejected  the  claim,  on  the  ground  of  the  Slst  sec. 
of  the  ^^Imoheni  Act^^  and  the  matter  was  brought  before 
me  by  way  of  appeal  from  him.  It  was  decided  a  great 
many  years  ago  in  this  Court  by  my  brother  Barry ^  in  the 
case  ^iDenmtUmn  Brothers  (A),  that  a  creditor  having  real- 
ised a  security  before  proof  of  his  debt  disabled  himself  from 

(A)    Jsyui,  12th  Angiut^  1859. 


May  19. 
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1869.        putting  a  value  upon  his  security,  aa  required  by  tlua  aee- 

In soLTiHOT.   tion,  and  deprived  himself  altogether  of  the  right  of  proving ; 

'  and  that  decision  has  never  been  reversed.     A  case  came 

In  re 

EnroBLAVD.  before  me  afterwards — Lan^  v.  Laidlavo  (J) — ^in  which  I  held 
that  the  valuation  by  affidavit  originally  made  by  a  creditor 
was  not  conclusive  upon  him,  and  that  the  official  assignee 
had  no  right  to  treat  him  as  having  valued  by  that  original 
affidavit,  so  as  to  subject  himself  to  having  the  property 
taken  by  the  assignee  at  that  valuation,  but  that  he  should 
have  an  opportunity  of  reconsidering  the  valuation  he  put 
upon  the  property.  That,  however,  has  nothing  to  do  with 
the  present  case.  Here  there  has  been  no  valuation  what- 
ever put  upon  the  property,  and  the  question  is  whether 
there  is  anything  in  the  circumstances  of  this  case  (the  sale 
being  effected  by  the  official  assignee,  with  the  concurrence 
of  the  creditor)  to  take  it  out  of  the  principle  of  the  dedaion 
to  which  I  have  before  adverted.  It  is  not  necessary  to  say 
how  the  case  would  be  if  there  had  been  an  original  affidavit 
of  proof  of  debt,  and  afterwards  some  adjustment  was  made 
as  between  the  official  assignee  and  the  creditor,  so  aa  to 
come  under  the  expression  in  the  Act  '^  if  any  dispute  shall 
arise."  There  are  a  great  many  protections  to  the  estate 
arising  from  the  system  required  by  the  "  Imolvent  AU'^ 
The  necessity  of  the  creditor  making  an  affidavit  pledges 
his  conscience  to  the  true  value  which  he  thinks  his  security 
ought  to  bear.  Then  the  affidavit  calls  the  attention  of  all 
the  creditors  who  are  interested  in  the  subject  matter,  to 
the  question,  how  far  they  should  protect  their  rights  with 
reference  to  it ;  and  it  preserves  evidence  of  the  &ct  upon 
the  records  of  the  Court,  instead  of  leaving  it  afterwards  to 
rest  upon  parol  evidence.  In  addition  to  that  the  assignee 
selling,  is  a  trouble  which  the  assignee  takes,  for  which  he 
ought  to  be  paid.  It  entitles  him  to  that  payment  without 
the  alternative,  perhaps,  of  things  taking  such  a  course  as 
that  a  sale  would  be  unnecessary.  In  addition  to  all  that, 
the  system  which  has  been  here  adopted  enables  the  assignee, 

(J)    1  W.  A  W.,  Eq.,  18. 
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Inrt 
KnroBLAirD. 


in  fact,  to  admit  the  debt  without  any  opportunity  of  its  ^8^* 
being  canvassed,  or  at  all  events  easily  canvassed.  I  may  Ihsolvxhct. 
suppose  a  case  in  which  the  debt  and  the  security  are  pretty 
nearly  of  the  same  value,  or  in  which  the  security  is  worth 
more  than  the  debt.  The  system  here  adopted  would 
amount  to  this,  that  the  debt  would  be  paid  in  full  without 
the  attention  of  the  creditor  being  called  to  it,  and  without 
any  means  of  ascertaining  the  validity  of  the  debt  at  all. 


I  have  dealt  with  this  case  entirely  as  an  abstract 
question,  and  merely  upon  the  construction  of  the  Act;  and 
decide  that  it  is  not  competent  for  the  ofBcial  assignee  and 
a  creditor,  to  arrange  between  themselves  that  there  should 
be  no  affidavit  of  valuation  of  the  debt,  but  that  the  official 
assignee  should  sell  the  property  by  auction,  and  consider 
the  price  realized  as  the  value  of  the  security.  Eor  this 
reason  I  concur  in  the  opinion  of  the  learned  Chief  Com- 
missioner, and  dismiss  the  appeal  with  costs.  I  will  make 
the  Order  as  a  Chamber  Order,  and  certify  for  counsel. 


The  Order  was  drawn  up  and  signed  as  an  Order  in  SepUmher  18. 
Chambers.    The  creditor  appealed  to  the  ftdl  Court  (k). 

Mr.  •/*.  W.  Stephen  and  Mr.  Latees  for  the  Appellant. 


Mr.  Miller  for  the  Insolvent  took  a  preliminary  objection. 
No  appeal  lies  as  this  is  not  an  Order  of  a  Judge  sitting  as 
the  Court,  and  within  the  meaning  of  section  4  of  19  Ftc, 
No.  13  ;  it  is  an  Order  of  a  Judge  in  Chambers,  not  of  the 
Court.  Apart  from  the  statute  there  is  no  appellate  juris- 
diction.   The  appeal  cannot  be  claimed  as  of  right. 

Thb  Chief  Justice. — We  are  of  opinion  that  the  appeal 
lies.  We  think  the  functions  of  the  single  Judge  are  by 
the  Act  subject  to  appeal  to  the  full  Court. 

Objection  over-ruled. 

(At)    Coram,  StaweU,  C.  J.,  Barry,  J.,  and  WHUams,  J. 
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1869.  Counsel  fop  the  Appellant  haying  been  heard,  counBd 

iHBOLYSHor.    for  the  Respondent  was  not  called  upon. 

In  re 

KiHGBLAini.  The  Chief  Justiob. — ^We  think  the  dedsion  appealed 
from  was  right.  The  protection  afforded  by  the  section 
was  intended  to  enure  to  the  benefit  of  the  unsecured 
creditors  and  of  the  insolyent.  It  was  rightly  conceded 
in  argument  that  the  assignee  is  trustee  not  only  for  tbe 
creditors,  but  for  the  insolyent,  and  the  insolyent  is  entitled 
to  the  opportunity  of  knowing  at  what  rate  the  security  is 
yalued.    The  appeal  will  be  dismissed. 

Basbt,  J. — I  am  of  the  same  opinion.  It  would  not  be 
right  to  permit  "hole  and  comer"  arrangements,  between 
the  assignee  and  the  secured  creditor.  It  is  dear  that  the 
intention  of  the  section  was  to  insist  on  an  affidavit  specify- 
ing the  yalue,  which  would  be  information  ayailable  to  the 
general  body  of  the  creditors,  as  well  as  to  the  insolyent^  in 
order  that  they  might  haye  an  opportuniiy  of  directing  the 
assignee  as  to  the  course  he  should  pursue  with  respect  to  ii 

Appeal  dimniued  with  eoiU. 
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Is  THE  Estate  of  WILLIAM  BATEMAN  the  Eldsb 
AHD  WILLIAM  BATEMAN  the  Tottitgeb,  IwsoLTBiirrB. 


1869. 


s 


Ih  be  WILLIAM  BATEMAN  the  ToxwaBB,  ■^'ff-  6.  9. 17. 

Ex  PAETE  THE  BANK  OP  VICTOMA.  "Z^i]' 

yovember  1. 


ITMMONS  under  5  Vie.,  No.  17,  sec.  100,  calling  upon  jr.  B.  an 
WUliam  Bateman  the  younger  to  shew  cause,  upon  the  l^i^^nt^en- 
application  of  the  Bank  of  Victoria,  why  he  should  not  be  tered  into  an 
imprisoned  until  satisfSetction  of  the  debt  due  to  the  said  tritThirbm- 
Banky  and  proved  in  the  estate  of  WUliam  Baietnan  the  ther,  J.J.,  for 
elder  and  William  Bateman  the  younger,  or  until  his  lawful  business  in  the 
discharge  therefrom.  °*™«  °^  •^-  -»• 

°  upon  payment 

by  J.  B.oftL 

In  and  prior  to  the  year  1866,  William  Bateman  the  J^^J^J^^' 

elder,  and  his  son,  William  Bateman  the  younger,  carried  oftheprofltsto 

on  business  together  as  merchants,  at  Warmambool ;  and  and  childr^'.^ 

on  the  18th  December,  1856,  their  estate  was  sequestrated.  Su*>»eqaently, 

-.  the  business 

The  Bank  of  Victoria  proved  upon  the  estate  as  creditors  was  carried  on 

for  £63,400  9s.  6i.,  and  a  dividend  of  2*.  6rf.  in  the  pound  ^^\^^  *^® 

only  has  been  paid  in  the  estate.     The  Insolvents  each  father  of  W. 

applied  for  a  grant  of  their  certificates ;  and  on  the  22nd  ^rofite^n^ 

September,  1857,  the  certificate  of  William  Bateman  the  Application 

•Mv.  was  made  bv 

elder  was  granted,  and   that  of  William  Bateman   the  the  Bank  of 
younger  refused,  by  the  Commissioner  for  the  Gkelong  '^^"*'*. 
District.    The  latter  Insolvent  did  not  appeal  against  this  to  the  insol- 
refusal,  but,  after  the  lapse  of  two  years,  applied  for  a  grant  J^^'  ^^d^^S 
of  his  certificate,  under  the  rider  to  10  F*o.,  No.  14 ;  which   Vie.,  No.  17, 

sec.  100,  for 
W.  B.*$  imprisonment  until  payment  of  the  Bank's  debt;  and  it  was  sworn  that  the  then 
assets  of  the  business  amounted  to  £20,000.  In  reply  it  was  sworn  that  the  liabilities 
of  the  business  carried  on  subsequently  to  the  insolvency  amounted  to  £32,000,  and 
that  such  subsequent  business  was  carried  on  with  the  knowledge  of  the  bank,  and  the 
offidal  assignee  of  W.  B. 

Order  made  for  the  imprisonment  of  W.  B.  until  satisfhction  of  the  debt  to  the  Bank« 
bat  that  execution  be  suspended  so  long  as  W.  B.  paid  £500  every  six  months  in 
nduction  thereof.  

It  u  no  defence  to  an  application  for  committal  for  disobedience  of  an  order  to  shew 
that  the  order  is  wrong.  

Semble,  that  the  appointment  of  a  successor  to  an  official  assignee  under  7  Vie., 
No.  19,  sec.  12,  would  in  itself  operate  so  as  to  transfer  particular  estates  in  his  hands 
as  official  assignee. 
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1869.  application  was  refused,  on  the  ground  that  the  clause  was 
iNBOLTBycT.    ^^7  applicnblo  to  cases  where  the  refusal  by  the  Commis- 

I —  sioner,  had  been  confirmed  by  the  Court  on  appeal.  In 
Batem AN.  July,  1864,  he  again  applied  for  his  certificate,  and  was 
again  refused,  for  the  same  reason  (Q.  In  1858,  WiUiam 
Bateman,  jun.,  entered  into  some  joint  speculations  in  a 
tramway  and  other  business,  at  Warmambool,  with  his 
brother  Jame%  Bateman^  and  subsequently  carried  on 
business  imder  his  brother's  name,  and  afterwards  under 
his  father's  name,  in  partnership  with  one  Wthon  Hardjf; 
but,  as  the  Insolvent  alleged,  for  the  benefit  only  of  his 
brother  and  father  respectively,  he  receiving  a  sabuy  for 
his  personal  services ;  and,  in  the  first  instance,  a  portion, 
and  subsequently  the  whole,  of  the  net  profits,  being,  by 
his  brother  and  father  respectively,  settled  upon  the 
Insolvent's  wife  and  children.  The  Bank  of  Victoria  now 
applied  for  an  order  for  the  imprisonment  of  the  Insolvent^ 
upon  affidavits  stating  that  the  business  was  in  fiict  that  of 
the  Insolvent  himself ;  that  he  had  acquired  large  sums  of 
money  by  it,  and  was  now  in  possession  of  property  of  the 
value  of  £20,000,  or  thereabouts.  The  answering  affidavits 
stated  (inter  alia)  that  the  Bank  and  the  official  assignee 
were  well  aware,  during  the  whole  of  the  time,  that  the 
business  was  being  carried  on  de  facto  by  the  Insolvent,  bat 
never  made  any  claim  upon  it;  that  debts  to  the  extent 
of  £82,000  were  now  due  to  subsequent  creditors,  for 
which  the  assets  of  the  business  were  primarily  liable ;  and 
that,  save  such  assets,  to  which  the  Insolvent  was  entitled 
as  executor  of  his  father,  who  died  in  March,  1868,  he  bad 
no  property  or  means  whatever.  The  affidavits  on  either 
side  were  very  voluminous,  but  the  substance  of  them  is 
sufficiently  stated  in  the  judgment  of  the  Court. 

Mr.  Wehh,  for  the  Insolvent,  shewed  cause. — From  the 
omission  to  appeal  from  the  original  refusal  of  his  certifi- 
cate, in  1857,  which  the  Insolvent  swears  was  done  under 

(/)     ride.  In  re  Bateman,  Ante,  Vol.  I.,  I.E.M.,  35. 
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profesaional  advice  that  he  could  apply  under  the  ri'defr         18^9- 

clause  at  the  end  of  two  years,  the  Insolvent  is  now  unable    Iksolvenoy. 

ever  to  obtain  his  certificate,  although  it  appears  that  fifty  ~ 

out  of  fifty-four  of  his  creditors  concurred  in  the  request      •Bateman. 

that  his  certificate  should  be  granted.     He  is,  therefore, 

and  must  ever  remain,  an  uncertificated  insolvent ;  and  as 

Huch,  it  is  admitted,  amenable  technically  to  the  provisions 

of  the  5   Vic.,  No.  17,  sec.  100.     That  clause,  however, 

requires  proof,  to  the  satisfaction  of  the  Court,  that  the 

Insolvent  hath  reasonable  means  of  discharging  the  debt,  for 

non-paymnt  of  which  it  is  sought  to  imprison  him.      The 

affidavits  as  to  the  beneficial  interest  of  the  Insolvent  in 

the  business  carried  on  by  him,  are  conflicting ;  but  as  the 

present  applicants  elect  to  proceed  under  this  penal  clause, 

instead  of  by  an  action  or  suit  in  which  the  question  might 

fairly  be  tried  upon  viva  voce  eddence,  it  is  incumbent 

upon  them  to  make  out  their  case  very  clearly.     The 

balance  of  the  evidence  upon  the  affidavits  is,  however,  it  is 

submitted,  in  favor  of  the  Insolvent.    It  is  also  in  evidence 

and  uncontradicted,  that  there  are  outstanding  liabilites, 

of  the  business,  whether  in  fact  the  Insolvent's  or  not,  to 

the  extent  of  £32,000;    and,   even  supposing    that   the 

Insolvent  has,  as  alleged,  £20,000  of  assets  of  the  business; 

they  are,  in  the  first  place  applicable  to  the  discharge  of 

the  liabilities  contracted  since  the  insolvency,  the  Insolvent 

having    been    permitted    by    the   Bank   and   the    official 

assignee,  de  facto  to  carry  on  the  business,  whether  for  his 

own  benefit,  or  for  that  of  his  brother  and  father.     The 

subsequent  creditors  have  a  prior  claim  to  these  assets : 

Tucker  v.  Hemaman  (m),  Morgan  v.  Knight  («),  Webb  v, 

■Fbd?  (o)  ;  and  the  Court  will  not  deprive  them  of  their 

rights  by  withdrawing  these  assets  from  them,  especially  in 

a  proceeding  of  this  nature,  where  they  cannot  be  heard  in 

support  of  their  rights.     The  beneficiaries  under  the  will 

of  William  Bateman,  sen.,  by  which  all  the  assets  of  the 

(m)   4  De  G.  M.  &  G.,  396.  (o)    7  T.  R.,  89. 

(»)   83  L.  J.,  C.  P.,  168. 

W.  w.  &  A.'b.      vol.  VI. — I.B.M.  C 
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1869.         business  are  bequeathed  to  tbe  Insolyent,  in  trust,  onglit 
IvBOLYKfCT.    also  to  bave  an  opportunity  of  being  beard  before  tbej  are 
Z~^         deprived  of  tbe  whole  of  these  assets  by  a  summary  order, 
Bativasw     such  as  is  now  sought.    The  present  applicants  have  been 
guilty  of  great  delay  and  laches  in  allowing  the  business  to 
be  carried  on  for  ten  years  without  any  interference,  and 
ought  not  to  be  favorably  considered  upon  a  penal  applica- 
tion of  this  nature.     It  is  submitted,  therefore,  that  this 
summons  should  be  dismissed,  with  costs,  and  the  Bank  be 
left  to  its  remedy  (if  any)  against  the  assets  of  the  busi- 
ness, by  proceedings  at  law  or  in  equity,  when  all  parties 
interested  in  the  question  can  be  heard. 

Mr.  J.  W,  Stephen^  Mr.  Holroydj  Mr.  Lawet,  and  Mr. 
Spentley^  for  the  Bank  of  Victoria,  in  support  of  the  sum- 
mons.— ^This  is  a  proceeding  impeaching  the  Hatu9  of  the 
Insolvent.  It  is  quite  clear  upon  the  affidavits  that  Ae 
Insolvent  has  devoted  his  skill  and  personal  ability  to  the 
enrichment,  if  not  of  himself,  at  all  events  of  his  wife  and 
children,  whilst  he  leaves  his  creditors  altogether  unpaid ; 
and  this  the  law  will  not  allow.  Having  ''reasonable 
means  of  discharging  the  debt"  does  not  mean  immediately 
available  means,  but  having  the  facility  for  acquiring  means. 
[Moleiwarthy  J. — If  I  made  an  order  that  he  should  be 
imprisoned  until  he  paid  a  sum  of  money  to  his  assignee, 
that  would  not  be  final.  He  might  pay  that  amount,  and 
be  subject  to  a  renewed  application  from  day  to  day 
Another  creditor  might  obtain  a  similar  order  the  next 
day;  and  that  liability  would  completely  tie  his  hands  from 
making  any  arrangement  to  raise  money  to  pay  any  amount 
I  might  order  upon  this  application.]  If  another  creditor 
came  next  week,  he  would  have  to  bring  forward  freeh 
facts,  shewing  that  the  Insolvent  had  then  "reasonable 
means"  of  paying,  having  regard  to  the  sum  he  had  already 
been  ordered  to  pay.  We  do  not  wish  to  interfere  with 
his  business ;  but  if  he  is  making  a  large  income  from  it,  be 
ought  to  pay  something  towards  the  liquidation  of  his  old 
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debts.  It  is  not  necessary  that  he  should  be  imprisoned 
for  nonpayment  of  the  whole  debt.  An  order  may  be 
made  for  payment  of  a  certain  sum,  or  for  imprisonment  in 
de&ult  of  payment.  As  to  the  alleged  laches  of  the  Bank, 
it  is  only  recently  that  the  Bank  discovered  the  Insolvent 
was  beneficially  interested  in  the  business,  which  was  not 
being  carried  on  in  his  own  name ;  and  this  distinguishes 
this  case  from  Tucker  v.  JSemaman,  and  that  class  of  cases. 
Upon  the  affidavits,  it  is  clear  that  the  use  of  his  father's 
and  brother's  names  was  a  mere  artifice  to  conceal  the 
property,  and  the  profits  of  his  business,  from  the  creditors 
of  the  Insolvent. 

Cur.  adv.  vult. 


1^ 


1869. 

Insolvsvot. 

In  re 
Batvuait. 


Mb.  JxrsTicE  Moliswobth: — 

This  is  a  somewhat  unusual  application,  to  make  an 
uncertificated  insolvent  pay  something  towards  his  debts, 
under  the  Act  5  Vte.^  No.  17,  sec.  100. 


Ah^uH  17. 


The  insolvent  now  sought  to  be  affected,  Mr.  William 
Batemany  was  in  trade  with  his  father,  of  the  same  name. 
Their  estate  was  compulsorily  sequestrated  December,  1856. 
They  applied  for  their  certificates  September,  1857,  when 
that  to  the  father  was  granted,  that  to  the  son  refused. 
He  omitted  to  appeal,  and  therefore  his  application  for  a 
certificate  under  the  rider  clause  two  years  after  was  not 
entertained.  In  May,  1858,  he  embarked  in  a  speculation 
with  his  brother,  Mr.  James  Batemany  the  latter  taking  a 
lease  of  a  tramway.  His  inability  to  procure  a  certificate 
places  him  under  a  liability  of  having  any  property  he  may 
eyer  acquire  made  available  for  his  creditors.  In  order  to 
evade  this,  he  stipulated  with  James  for  payment  of  a  salary 
to  himself  for  management,  and  the  payment  of  a  part  of 
the  profits  to  his  wife  and  children.  In  1862,  he  wanted  to 
start  in  a  business  as  produce  merchant,  jointly  with  Mr. 

g2 
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1809.         Wilson  Sardv,  who  objected  to  a  partnership  with  him,  an 
IvaoLYBNCT.    uncertificated  insolvent ;  and  partly  from  that  reason,  and 
j^  partly,  I  think,  to  screen  his  property  from  creditors,  the 

Batemav.      same  brother  James  became  the  nominal  party  with  Hardjj, 
so  as  to  be  responsible  to  Hardy  and  his  creditors,  but 
arranging  that  he  and  Sardy  alone  should  act,  and  the 
moiety  of  the  profits  go  to  his  wife  and  family.       I  camiot 
make  out  clearly  whether  James  was  to  have  any  part  of 
the  profits,  and  the  relations  between  James  and  him  led 
afterwards  to   dispute  and  litigation  between  them.    In 
1864,  he  got  rid  of  James  as  the  nominal  partner  with  Hardf, 
and  concocted  a  new  nominal  partnership  between  Hardf/ 
and  his  father,  who  had  then  got  his  certificate,  in  which  the 
father  was  treated  as  entitled  to  £2,700,  the  moiety  of  the 
accumulated  property  of  the  nominal  partnership,  Sardjf 
and  James  Bateman,     The  father  took  some  ostensible  part 
in  the  business,  signing  documents,  &c.,  but  no  real  part  in 
the  management  of  it.     I  rather  think  that  the  son  con- 
tributed to   the   father's   support,   and   was,  himself  and 
&mily,  supported  out  of  the  proceeds.     The  father  really 
contributed  nothing  to  the  capital.     In  1866  Hardy  with- 
drew   from    the    business,   getting   as  his   share    of  the 
partnership   property   £8,600,  secured  apparently  by  the 
father's  bills ;  and  subsequently  the  son  carried  on  the 
business  under  the  name  of  William  Bateman  Sf  Co.    By 
way  of  continuing  this  system  of  screening  property,  the 
father,  who  had  very  little  property  of  his  own,  and  felt 
himself  a  trustee  for  his  son  as  to  the  business,  made  a 
will,  November,  1867,  and  bequeathed  his  interest  in  the 
business  to  his  son  William,  upon  trust  to  pay  the  father's 
widow  £100  a  year,  and  subject  thereto  as  a  trustee  for  his 
own  wife  and  children,  with  authority  to  carry  on  the  busi- 
ness at  his  discretion,  with  a  salary,  the  same  that  he  might 
receive  himself  at  the  time  of  tbe  father's  death,  with  a 
provision  that  if  the  son  obtained  his  certificate,  the  bequest 
to  the  wife  and  children  should  pass  to  himself.     After  the 
fisither's  death  in  1868,  the  son  proved  this  will,  after  some 
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opposition  from  his  brother  JameSy  valuing  the  father's       v^Jl??!/ 
estate  at  £19,000.     He  employed  Hardy  as  his  agent  at    Imoitekct. 
£1,000  a  year,  to  partly  manage  the  business  up  to  August,  ^T^ 

1868,  and  has  thenceforth  managed  it  himself,  nominally  as  Batemait. 
his  father's  executor,  allowing  himself  a  salary  of  about 
£500  a  year,  partly  allowing  as  to  his  wife  and  children,  and 
apparently  accumulating  capital.  He  says,  however,  that 
in  his  capacity  as  trading  executor  he  has  very  large  pro- 
perties and  very  large  liabilities.  An  affidavit  made  on 
behalf  of  the  Bank  of  Victoria,  the  original  petitioning  and 
opposing  creditor  and  present  applicant,  states  his  property 
80  represented  as  assets  of  his  father  as  £19,000  or  £20,000, 
which  he  does  not  meet  with  any  definite  answer,  and  I 
think  I  should  treat  him  as  a  person  of  considerable 
capacity  for  making  money,  and  who  has  succeeded  in 
accumulating  a  lari!;e  trading  capital — I  should  say  at  least 
£10,000 — and  I  have  to  show  that  the  liabilities  of  an  un- 
certificated insolvent  as  to  future  earnings  are  not  to  be 
eluded  by  such  schemes. 

The  order  I  shall  make  is,  after  reciting  the  summons  and 
evidence,  as  follows  : — 

"  This  Court  doth  order  that  the  said  William  Bateman  the  yonnger 

"  be  imprisoned  until  satisfaction  of  the  debt  due  to  the  Bank  of  Victoria 

"  or  lawful  discharge  therefrom ;  but  that  the  execution  of  this  order  be 

"  suspended  until  his  failure  to  comply  with  the  condition  following,  that 

"  is  to  say,  that  if  the  said  William  Bateman  the  younger  shall,  within 

"  one  calendar  month  of  this  order,  pay  the  official  assignee  of  the  said 

"  estate  the  sum  of  £500,  and  within  twelve  calendar  months  of  this  order 

pay  the  said  assignee  the  iiirther  sum  of  £500,  and  within  eighteen 

calendar  months  of  this  order  pay  the  said  assignee  the  further  sum  of 

"  £500,  and  so  on  within  every  succeeding  six  months  the  further  sum 

"  of  £500  for  the  benedt  of  all  the  creditors  of  the  estate  of  William 

**  Bateman  the  elder  and  William  Bateman  the  younger  until  satisfac- 

"  tion  of  the  said  debt  due  to  the  Bank  of  Victoria,  or  lawful  discharge 

"  therefrom,   then  that  the  said  imprisonment  shall  not  take  place, 

'*  otherwise  that  the  said  Bank  of  Victoria  may  apply  for  the  enforce- 

"  ment  of  the  said  imprisonment ;  and  this  Court  doth  further  order 

**  that  the  said  official  assignee  shall  pay  out  of  the  first  money  coming 

"  to  his  hands  under  the  order  the  costs  of  the   said   Bank  of  Victoria 

**  properly  incurred  in  obtaining  this  same,  and  have  credit  for  the  same 

"  payment" 
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1869.  The  aboYe  Order  was   (27th   September)   affirmed  on 

iKBOLYEiroT.  appeal  to  the  fiill  Court. 

In  re  

Batbkak. 


October  28. 


The  case  now  again  came  before  the  Court  on  a  motion 
by  the  Bank  of  Victoria  for  the  imprisonment  of  the  Insol- 
vent for  non-payment  of  the  £500  within  one  month  of  the 
previous  order.  The  Order  had  been  drawn  up,  inserting 
the  name  of  James  Simson  as  the  official  assignee  of  the 
Insolvent:  and  the  affidavit  in  support  of  the  present 
motion  stated  that  the  Insolvent  had  not  paid  the  £500  to 
Simson.  In  opposition  to  the  motion  an  affidavit  was  filed 
that  Itiehard  Learmonth  was  duly  appointed  official  as- 
signee of  this  estate,  and  that  no  order  appointing  any 
other  official  assignee  had  been  made. 

Mr.  RilhtDS  and  Mr.  Lawes,  for  the  motion. — ^The  objec- 
tion to  the  insertion  in  the  order  of  Simson  as  official 
assignee  should  have  been  made  when  the  Order  was 
drawn  up,  or  at  all  events  the  Order  as  drawn  up  having 
been  appealed  against  by  the  Insolvent,  and  affirmed,  is  now 
binding  upon  him.  Simson  has  been  appointed  under  7  Vu^ 
No.  19,  sec.  12,  as  the  successor  of  Learmonth,  and  that 
sufficiently  vests  the  estate  in  him  and  clothes  him  with  the 
right  of  his  predecessor.  IMolesworth,  J. — ^The  practice 
has  been  to  make  a  general  order,  with  a  schedule  of  all  the 
estates  vested  in  the  foriiier  assignee,  transferring  all  those 
estates  to  the  new  assignee.  It  was  considered  that  the 
mere  appointment  of  a  successor  did  not  itself  transfer  the 
estates.]  We  submit  that  the  estate  vests  immediately 
upon  the  appointment  of  the  successor,  and  no  order  of 
transfer  is  necessary. 

Mr.  WM,  for  the  Insolvent,  contra. — The  question  of 
who  was  the  official  assignee  in  this  estate  has  neiei 
hitherto  been  before  the  Court.  The  name  of  Simson  i» 
not  mentioned  in  any  of  the  affidavits  used  on  the  applica^ 
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Inr€ 
Batbxav. 


tion  for  the  Order,  and  was  inserted  by  the  present  appli-  1869, 
cants  in  the  Order  at  their  own  risk,  and  this  is  the  first  iKBOLYiofCT. 
opportunity  the  Insolvent  has  had  of  raising  the  point.  It 
has  been  held  in  seyeral  cases  that  the  mere  general 
appointment  of  a  successor  to  an  official  assignee  is  not 
sufficient  to  vest  the  estate,  but  even  if  it  were,  there  is  no 
eyidence  even  now  before  the  Court  of  the  appointment  of 
Simian  as  successor  to  Learmonih.  The  only  affidavit  as  to 
the  assignee  states  that  Learmonih  was  the  assignee  ap- 
pointed. The  Order  of  the  Court  as  pronounced  was  for 
payment  to  the  assignee,  and  the  affidavit  upon  which  this 
motion  is  founded  only  negatives  a  payment  to  Simaon^ 
who,  so  far  as  this  Court  is  aware,  is  a  total  stranger  to  the 
estate.  There  is,  therefore,  no  breach  of  the  Order  shown 
upon  the  materials  before  the  Court. 


Mr.  Pellow9^  in  reply — ^The  Order  as  drawn  up  directs 
payment  to  Simsan,,  The  affidavit  is  that  there  has 
been  no  payment  to  Simaon^  and  that  is  sufficient.  If 
^mtofCa  name  was  wrongly  inserted  in  the  order  it  might 
be  the  subject  of  a  motion  to  set  aside  the  order,  but  is  no 
answer  to  the  present  application  founded  on  a  breach  of 
the  order. 

Our.  adv.  vuli. 


Mb.  Jvsticb  Moleswobth: — 


November  1. 


I  made  an  Order  in  this  case  on  the  17th  August,  1869, 
that  the  Insolvent,  William  BateTnan  the  younger,  should  be 
imprisoned  unless  he  made  certain  payments  within  pre- 
scribed times  to  the  official  assignee,  and  this  order  was 
drawn  out,  inserting  the  name  of  James  Simson  as  the 
official  assignee.  The  insolvent  has  paid  nothing  to  anybody, 
and  now  resists  a  renewed  application  for  his  imprisonment 
by  alleging  that  Mr.  Simson  was  never  his  official  assignee. 
It  was  alleged  that  his  official  assignee  was  Mr.  Learmonthy 
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1869.         and  to  yary  the  allowances  made  by  the  learned  Commis- 
iKBOLTBiroT.    Bioner  to  the  assignees. 

In  re 
EnfesLAHB.        The  Insolvent's  embarrassment  was,  in  a  great  degree, 

caused  by  a  dealing  about  mining  shares  in   a   certain 

company,  which  he   obtained  from    Mr.   Merjield  about 

22nd  February,  1867.     Upon  that  dealing,  he  and  Merjield 

each   gave    the    other    an    acceptance    for    £600.      The 

Insolvent's  being  unpaid,  Merfield  sued  him  at  law,  the 

Insolvent  defended,  and  pleaded  that  his  acceptance  was  for 

accommodation.    The  case  was  tried  3rd  August,  1867,  both 

parties  and  their  witnesses  were  examined,  and  there  was  a 

verdict  for  Plaintiff.      The  Insolvent  gave  a  version  of  the 

transaction,  which  he  still  says  was  true;   but  he  insists 

that,   according  to  the  evidence  Merfield  then  gave,  the 

cross  acceptance  was  to  indemnify  him  in  the  event  of  the 

mining   company  failing,   which  he   says   occurred    26th 

August,  1868 ;   and  that,  though  he  might  properly  have 

been    defeated    at    the  trial,  the  cross  acceptance  then 

became  enforceable.      Martin,  now  the  trade  assignee,  got 

a  judgment  against  Insolvent,  issued  execution,  obtained  a 

rule  nisi  for  compulsory  sequestration,  29th  August,  made 

absolute  12th  September,  1867.      About  the  same  time, 

Insolvent,  not  satisfied  with  Merfield^t  verdict,  endorsed 

the  bill  to  a  person  named  Sennessy  to  sue  for  on  his 

behalf,  and  Merfield  taking  defence,  Hennessy  allowed  a 

nonpros.      Hennessy  afterwards  gave  up  the  acceptance, 

and  it  passing  through  several  hands,  apparently  ChodmaiCs, 

though  he  forgets  it,  came  to  the  hands  of  Mr.  Wyhum, 

who  was  the   solicitor  of  Merfield,  Martin  Sf    Goodman, 

and  he  handed  it  over  to  Merfield,  who    destroyed  it 

WylvrtCs  excuse  is  that  he  thought  the  result  of  the  case 

Merfield  v.  Kingsland  shewed  that  the  bill  was  of  no  value. 

Kingsland  filed  a  schedule  in  the  insolvent  matter  9th 

October,  1867,  in  which  he    admitted    his    liability  on 

Merfield^s  judgment,  and  inserted  the  cross  acceptance  as  & 

debt  due  to  him  under  column  bad  or  doubt^l.      He  says 
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,1669.  he  allegea  that  the  asaigneei  cold  careleaelj  and  at  grut 
LmoiTXircT.  undervalue.  He  alleges  as  to  macliiiiery,  that  wliat  coat 
T~  liiin  £700  was  mid  in  one  lot  for  £210,  against  hie  protest; 
Entoauiri).  and  he  is  corroborated  by  Mr.  Prev6t,  who  purchased  it, 
and  says  it  proved  worth  £500,  and  was  injudicioosly  sold 
in  one  lot.  This  is  met  by  Goodman,  who  says  it  was 
cuefully  sold,  with  the  approbation  of  KingtUutd  aoA.  bii 
son,  under  the  advice  of  Mr.  Bliu,  and  that  SingiiMi 
Bpohe  as  well  satisfied  with  the  sale,  and  BlU*  corroborate! 
this.  The  chemicals  were  sold  in  a  number  of  lota,  whicb 
does  not  look  like  haaty  neglect,  and  I  should  sty 
myself  as  to  machineij  used  for  a  conmion  object  that  it 
would  generally  not  be  judicious  to  subdivide.  I  mndi 
regret,  and  would  check,  the  extreme  sacrifice  of  inaolvents' 
property  which  occurs  by  has^  salea ;  but  feel  that  such 
can  never  bring  near  the  same  prices  that  an  owner, 
taking  Us  own  time,  and  using  his  own  exertions,  would 
procure.  On  the  balance  of  evidence,  I  cannot  charge  Hui 
assignees  with  vrilfiil  default  in  the  matter. 

The  next  definite  point  is  to  disallow  the  very  heavy 
costs  of  an  equity  suit,  Goodman  r.  BotUton,  by  which  the 
assignees  succeeded  in  breaking  a  voluntary  settlement 
made  by  King$land  upon  his  family,  and  by  the  sale  of 
property  included  in  it,  realising  enough  to  pay  all  tbs 
creditors  in  fiillj  on  the  ground  that  Singtlatid'M  other 
property  was  sufficient,  with  proper  management,  to  have 
pud  all.  The  argument  is,  that  the  first  seven  items  of  pro- 
pOT^  received  are  admitted  to  have  produced  £576  17k  1^; 
the  debts  were  £1,059  18i.  Qd. ;  £600  should  be  rtnek 
off  from  Merfidd't,  leaving  only  £450  18«.  9d.  "^ 
argument  at  once  &ils  if  Merfield't  debt  is  not  to  Iw 
reduced — ^if  the  assignees  could  not '  reduce  it ;  but 
besides  this,  KingtUmd't  schedule  presented  debts,  £370 
as  admitted,  though  they  have  never  been  proved  ind 
the  assignees  should  provide  for  them,  and  £200  to 
Mr.    WarhurUm  otherwise  disposed  of.     And  beai<k*i  ' 
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lai^  sum  had  been  incurred  for  the  coots  of  tlie  petitaoning 


The  next  point  of  objection  is  the  insertion  of  the  costs  of 
motionfl  in  the  suit  of  Qoodman  v.  Boultim  made  by 
Kingtland,  and  refused  without  costs.  They  were  motions 
to  enlarge  the  time  of  appealing,  and  to  stay  sales  undet 
tiie   decree,  which  it  was  necessary  for  the  assignees  tc 
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1869.  ^  f.\aBa  of  items  &Uowed  in  this  bill  of  coeta  eepeciallj 
iKflOLVBNci.  objectionable.  A  son  of  Kingtland,  on  his  eituninfttioD, 
^T^  stated  a  collateral  fact  upon  which  it  wae  found  he  could 
KivosuiTD.  be  contradicted,  and  Martin  thought  it  eipedieut  to 
institute  a  prosecution  against  him  for  perjury,  in  order  to 
extort  from  him  aud  others  the  surrender  of  property  of 
Kinggland  improperly  withdbrawn  &om  the  creditors,  fud 
appears  to  have  attained  that  object.  The  authority  relied 
upon  as  sanctioning  this  is  Dobton,  ex  parte.  In  it  the 
Lords  Justices  in  England  had  directed  the  prosecution  of 
a  bankrupt  for  misdemeanour  under  24  <&  25  Vk,  sxf. 
134,  the  expenses  of  vhich  should  bo  de&ayed  out  of 
public  funds.  Friends  of  the  bankrupt  subscribed  fundi 
for  a  dividend  for  the  creditors,  conditional  on  the  discon- 
tinuance of  the  prosecution,  and  the  Court  sanctioned  iti 
discontinuance  upon  the  terms  proposed.  This  is  quite  s 
different  thing  from  saying  that  a  petitioning  creditor  mij 
institute  a  prosecution  for  an  offence,  not  an  insolvency 
offence,  against  a  relative  of  an  insolvent,  in  order  to 
procure  concessions  from  that  relative  as  to  the  insolvent'i 
estate,  and  have  the  costs  of  doing  it  out  of  the  insolvency 
funds.  The  I7th  section  of  the  Act  directs  that  the 
petitioning  creditor  shall  at  his  cost  prosecute  all  the 
proceedings  in  the  sequestration  until  the  second  meeting, 
and  the  assignees  shall  reimburse  him.  The  proceedings 
intended  are,  I  apprehend,  the  calling  of  meetings,  £&, 
not  such  as  I  have  referred  to.  I  shall  direct  the  costs  of 
the  petitioning  creditor  to  be  re-taied  in  the  preeence  of 
Kingiland't  solicitor,  and  the  allowance  in  the  plan  of 
distribution  to  be  reduced  according  to  the  result. 

The  next  point  of  objection  is  charging  Stnyilani't 
estate  with  the  costs  of  opposing  his  certificat«,  which 
succeeded,  as  he  withdrew  his  application  for  it.  The  Act 
indicates  the  assignees  as  the  persona  to  oppose,  and  tbey 
are  usually,  I  think,  properly  allowed  such  coste.  'Htese 
costs  began  before  I9th  May,  1S68,  when  the  full  Coor^ 
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reversmg  my  decision,  made  the  aettled  property  liable  for 
Sinfftland't  debl«,  secuniig  his  creditors  payment  in  full ; 
and  down  to  that  time  the  pecuniary  interest  of  the 
creditors  was  involved  in  the  refusal  of  the  certificate. 
If  that  decree  had  been  submitted  to,  and  the  opposition 
continued,  I  should  have  had  to  consider  whether,  as  a 
matter  of  justice  to  the  public,  the  assigneee  were 
warrooted  in  opposing  the  certificate  at  King$land's  expense, 
and  whether  their  conduct  was  vindictive  or  designed  to 
make  coats ;  hut  Kinggland  obtained  leave  to  appeal  from 
the  decree,  and  the  rest  of  the  costs  were  incurred  before 
27th  September,  when  that  leave  lapsed,  so  I  think  they 
come  under  the  ordinary  principle,  and  should  be  allowed 
to  the  assignees. 


The   next  objection  is,  that  various  sums  have  been 
allowed  as  solicitors'  costs  for  doing  what  should  be  con- 
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land,  BomewHat  inconsiBtently  with  his  case  agaiuBt  Met 
Jield,  insists  that  these  shares  were  valuahle,  aad  at  one  tim 
might  have  hrought  a  pound  apiece,  and  that  the  aaBigneti 
atonld  be  charged  with  that  amoimt ;  the  fact  being  thii 
at  one  time  a  pound  apiece  was  offered  for  them,  ai]< 
Qoodman  waa  disposed  to  accept  it,  but  consulted  KityilM 
(a  veiy  proper  adviser,  as  I  think,  especially  as  he  wi, 
then  inclined  to  break  the  settlement),  who  object* 
to  the  price,  and  Martin  concurring,  the  offer  ^as  n<< 
accepted  nntQ  the  shares  declined  in  value,  when  tl 
offer  was  withdrawn.  It  would  be  absard  to  bo  > 
assignees  responsible  for  not  exercising  the  best  possib 
discretion,  as  to  selling  shares  subject  to  fluctuation. 

On  the  subject  of  costs,  Kingiland  is  wrong  on  far  t  i 
ereatnr  Tiiimh(<r  of  nnintn.  and   thoui  invnlvlnir  t.bn  larc  i 
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and  repayineiitB  had  taken  pliu;e  between  the  Insolvent  and      li??^ 
his  mother,  and  of  other  family  arrangementB.  Ixboltbhox. 

Mb.  Justice  MoiiEsworth  concurred  in  the  Com-  Obow. 
miaaioner's  view,  upon  the  evidence  before  him,  but  upon 
the  additional  evidence  admitted  the  proof.  A  debt  of 
£3.00  was  paid  hj  the  Insolvent  to  the  claimant  in 
December  and  January,  prior  to  his  insolvency  in  Feb- 
ruary, 1869.  It  was  argued  in  opposition  to  the  admission 
of  the  proof  to  the  extent  of  £300,  that  this  payment  was 
a  fraudulent  preference,  and  as  to  this,  the  judgment  was 
as  follows — "  It  has  been  urged  that  the  payment  of  the 
£30O  TTas  a  fraudulent  preference.  According  to  the 
decision  in  Sheldrick  v.  Aitken  («),  I  think  it  was  not. 

At    ilII     nvAnfji.   T   fhinV   H.  npnnf  cnnnot  1w  mnt.  hv  wiLV  nf 
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CAWLEY    V.    CAWLBT. 


T= 


.  HIS  suit  was  instituted  bj  Maty  Catalty  for  the  gr&nt  Orosa  mii- 
of  letters  of  administration  to  her  as  widow  of  JoA»  Cawley,  ^^'^^^^^■^ 
deceaaed.  The  Defendant,  Henry  Cowley,  father  of  the  will  diientitle 
deceased,  denied  her  right  to  administration.  iatrationofher 

hnsbajid'B 
The  Plaintiff  was  married  in  1861,  in  England,  to  one  u,  dntb;  lint 
John  Thvmber.  She  had  preriously  lived  with  a  person  "'**"'JJP*.'^ 
named  JUamorani,  b;  whom  she  had  a  child  still  liTing.  titjwainotK) 
In  1852  she  and  Thumber  came  out  to  thie  colony  in  the  same  ^^^"""  ''^'■ 
ship  with  Cowley.  In  1863  she  left  her  husband  and  lived  Where  coat* 
with  CawUy,  Tkufoher  returning  to  England  a  short  time  aiaiUeU  rait 
afterwards,  and  she  continued  to  live  with  Cawley  as  his  wife  '""  °o*  P»W 
until  Mb  death.    InMay,  1859,  (.'atc/^  met  with  an  accident,  tbe  decree, 

and  was  taken  to  the  BaUarat  Hospital.    He  there  made  a  ?^  "j^"** 

'^  in  the  first 

will  leaving  all  his  property  to  the  Plaintiff,  and  to  a  child  imstance  for 

he  had  by  her.  She  had  hitherto  been  known  as  Mrs.  OiKley  "tt^^^"* 
though  not  married  to  Caviley ;  but  a  short  time  before  tbe 
deceased's  death,  the  ceremony  of  marriage  was  performed 
between  him  and  her  by  the  Bev.  John  Potter,  Church  of 
England  minister  at  Ballarat.  This  marriage  revoked  the 
wiU  which  he  had  made  a  few  hours  previously,  and  thus 
the  deceased  died  intestate,  assuming  the  marriage  to  be 
vahd.  The  Defendant  lodged  a  caveat  to  Mrs.  Cawley't 
application  for  administration,  and  by  his  answer  denied  the 
validity  of  the  marriage  between  the  deceased  and  the  Plain- 
tiff, and  alleged  that  Tkttmber,  her  first  husband,  was  beard  of 
in  England  in  1867.  Evidence  was  given  of  the  Plaintiff's 
m&rnage  to  the  deceased  shortly  before  his  death,  and  the 
Plaintiff  swore  that  she  had  not  heard  of,  or  from,  her 
former  husband  for  more  than  seven  years  prior  to  such 
marriage.  The  above  facts  as  to  her  previous  history  were 
elicited  on  her  cross-examination.  N^o  evidence  was  given 
on  behalf  of  the  Defendant. 
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Ik  thb  WiiL  OF  HENSY  DTEE,  Deceased.  v,,-^^ 

September  2. 

-L  HS  testator  devised  all  his  real  estate  to  trasteea,  and      The  initials 
disposed  of  the  beneficial  interest  by  reference  to  schedulea   „;tnBMes'to  a 

M  fnllnwn: — "  AHi;n  thf^  InnHn  in   thn  tirnt  HnbeHiiln  to  thin    wiU.  are  aaffl- 
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nesa  and  cmming  he  went  to  Mrs.  C.'s  brother,  Allardyce,  1869. 
inducing  Mr.  C.  to  leave  him  on  the  road,  ao  that  Hitkiiiomi 
Allardffce  might  uot  be  informed  of  hie  real  name. 
He  introduced  himself  to  Allardyce  and  the  Petitioner  as 
Jamea  Gordon,  son  of  Samuel  Gordon,  of  Crathie,  and  ""^bill. 
although  they  were  personally  unacquainted  with  him, 
yet  they  knew  bis  family  to  be  a  respectable  one  in  their 
own  country.  Then,  with  equal  clevemeaa,  he  aucceeded  in 
induring  the  Petitioner  to  accept  hie  proposal  to  become 
bis  wife  ;  and  the  ceremony  was  about  to  be  performed 
when  a  letter  waa  brought  to  her,  informing  her  of  the 
real  facts.  He  aeems  to  have  been  conscious  of  its  con- 
tents, for  he  contriied  to  intercept  it,  and  destroyed  it 
before  the  Petitioner  had  an  opportunity  of  reading  it ; 
and  the  marriage  took  place,  certainly  with  some  haete — 
for  scarcely  a  week  elapsed  between  the  Eespondent  seeing 
her  and  the  ceremony. 

But  as  put  for  the  Petitioner,  not  unnaturally,  the  con- 
tract of  marriage  was  by  each  agreed  upon  more  hastily  on 
account  of  the  knowledge  of  the  other's  family.  The  two 
families  were  acquainted,  and  although  these  particular 
persons  had  not  seen  each  other,  the  circumstances  must 
be  looked  upon  differently  than  if  they  had  been  utter 
strangers  to  each  other.  It  afterwards  turned  out  that  th^ 
Beapondent's  real  name  is  Mitchell.  This  fact  ia  proved 
by  a  number  of  witnesses,  leaving  no  doubt  that  for  some 
object,  whatever  it  may  have  been  at  first,  as  afterwards  he 
seems  to  have  acquired  an  affection  for,  and  was  very  re- 
luctant to  give  up,  the  Petitioner,  he  very  skilfully  plotted 
ttid  carried  out  the  pretence  that  he  was  Jamet  Gordon. 

Marriage  is  a  contract,  and  to  constitute  a  contract,  both 
parties  must  know  what  they  are  entering  into — no  mistake 
of  identity  must  eiist.  Here,  it  is  not  merely  a  mistake  of 
"awe,  it  is  actually  a  mistake  of  identity.  The  Petitioner 
contracts  with  Jamei  Gordon,  thinks  she  marries  Jauut 

*.  W,  ft  a'b,      TOL.  TI. — I.E.H.  B 
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from  my  brother  for  not  annlDg.  We  w?re  married  tb&t  eveniDg,  and 
we  lived  at  Mr.  S'l  till  the  Sunday,  when  Gordon  left  for  hii  station. 
Afterwards  got  the  letter  of  Mm.  C.  of  23rd  May.  Tiil  I  got  it  I  had 
BO  ides  that  my  hnabBiid  was  not  Jamet  Gordon,  I  then  sent  letter) 
to  him.  I  got  a  letterflrom  bim  in  replj.  He  canie  to  Helbounie  from 
the  station  on  the  10th  Ma;.  I  aaw  him  at  Svott's  Hotel ;  he  was  ill  in 
bed.  I  aaid  DOthing  to  him  aa  he  was  too  ill.  I  saw  him  again  two 
dajB  aftarwarda  (Monday).  He  waa  then  better,  and  I  then  ahswed 
him  Mrs.  C»  and  Hra.  J"i  letten.  He  told  me  his  mother's  name  was 
Margaret  McOrtgor,&aA  denied  that  he  waa  Mitchtll :  asierted  that 
he  wai  Oordom  that  be  knew  Miiehell  iu  South  Australia,  and  he 
wonld  go  to  Sooth  Australia,  and  bring  him.  1  told  bite  the  sooner 
he  went  the  better,  as  I  was  very  uncomfortable  aboat  it.  and 
would  not  Bee  bim  again  till  he  proved  it.  He  said  1  was  an- 
nawmable,  and  wished  it  done  in  a  day.  I  said  I  would  give  him 
■I  weeka  to  prove  his  statements.  Next  day  1  got  a  letter  from 
him,  aiVing  ma  to  meet  him.  1  met  him  on  the  road,  and  he  re- 
peated that  his  statement  waa  true.  I  said  be  must  prove  it.  He 
left  for  the  atation  next  inorning,  and  I  never  saw  him  again.  On 
SOth  Ma;  received  a  lett«r  from  bim,  and  also  one  on  Z4th  May. 
Never  beard  of  or  from  him  since.  In  the  last  letter  he  sent  me  he 
stated  that  I  was  not  to  write  agun  Ull  I  beard  from  bim." 

Other  evidence  fully  established  the  fact  that  the  Bgb- 
poudent  representiiig  himself  as  Jamei  Qordon  was  in  fact 
Jame»  Mitchell. 

Mr.  Higinbotham  for  the  Petitioner.  The  ground  on 
which  the  declaration  of  nullity  of  marriage  is  sought, 
is  a  miatake  aa  to  the  identity  of  the  person  with  whom 
the  marriage  contract  has  been  entered  into.  I  admit 
that  no  mistake  or  misrepresentation  as  to  the  circum- 
stances  or  status  of  the  husband  would  be  sufficient 
for  such  a  declaration,  and  that  it  cannot  be  made 
unless  the  deception  is  clearly  proved,  bo  that  it  appears 
that  the  Petitioner  intended  to  marry  Qordtm  when  she 
married  Mitchell:  MidgeUy  v.  Wood  (y),  Sethell  v. 
MeMahon  (A),  Hmn^  v.  Wheatler/  (J),  Wyatt  p.  Hmry  (A), 
Smfi  V.  Kelh/  (0,  Rex  v.  Bwton-on-Trent  (m),  Lane  ». 
Qoodwrn  (n),  Maegueen,  314,  and  Sanchez,  69.    The  case  will 

(j)   SO  L.  J.,  Prob.  67.  (Q    3  Knapp.,  S47. 

W    lb.,  61.  (m)   a  M.  A  S.,  537. 

U)    2  Hagg.,  175.  (a)   4  Q.  B.,  361. 
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Allabdtce 

V. 

Mitchell. 


ness  and  cuiming  he  went  to  Mrs.  (7.'«  brother,  Allardyce^  1869. 
inducing  Mr.  C  to  leave  him  on  the  road,  so  that  Mateimonial 
Allardyce  might  not  be  informed  of  his  real  name. 
He  introduced  himself  to  Allardyce  and  the  Petitioner  as 
James  Gordon,  son  of  Samuel  Gordon,  of  Crathie,  and 
although  they  were  personally  unacquainted  with  him, 
yet  they  knew  his  family  to  be  a  respectable  one  in  their 
o^n  country.  Tben,  with  equal  cleverness,  he  succeeded  in 
inducing  the  Petitioner  to  accept  his  proposal  to  become 
his  wife;  and  the  ceremony  was  about  to  be  performed 
when  a  letter  was  brought  to  her,  informing  her  of  the 
real  facts.  He  seems  to  have  been  conscious  of  its  con- 
tents, for  he  contrived  to  intercept  it,  and  destroyed  it 
before  the  Petitioner  had  an  opportunity  of  reading  it ; 
and  the  marriage  took  place,  certainly  with  some  haste — 
for  scarcely  a  week  elapsed  between  the  Bespondent  seeing 
her  and  the  ceremony. 

But  as  put  for  the  Petitioner,  not  unnaturally,  the  con- 
tract of  marriage  was  by  each  agreed  upon  more  hastily  on 
account  of  the  knowledge  of  the  other's  family.  The  two 
families  were  acquainted,  and  although  these  particular 
persons  had  not  seen  each  other,  the  circumstances  must 
be  looked  upon  differently  than  if  they  had  been  utter 
strangers  to  each  other.  It  afterwards  turned  out  that  the 
Sespondent's  real  name  is  Mitchell.  This  fact  is  proved 
by  a  number  of  witnesses,  leaving  no  doubt  that  for  some 
object,  whatever  it  may  have  been  at  first,  as  afterwards  he 
seems  to  have  acquired  an  affection  for,  and  was  very  re- 
luctant to  give  up,  the  Petitioner,  he  very  skilfully  plotted 
and  carried  out  the  pretence  that  he  was  James  Gordon, 


Marriage  is  a  contract,  and  to  constitute  a  contract,  both 
parties  must  know  what  they  are  entering  into — ^no  mistake 
of  identity  must  exist.  Here,  it  is  not  merely  a  mistake  of 
name,  it  is  actually  a  mistake  of  identity.  The  Petitioner 
contracts  vnth  James  Gordon,  thinks  she  marries  James 
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PARKE  V.  PAEKE.  ap(«»i«-  17. 

Ovloher  4. 

JTETITION  by  a  wife  for  dieaolntioii  of  mamage  on  the      No  spedal 
ground  of  bigamy  and  cruelty.  ^"fi^" 

penanal  Bar- 
Mr.  Billmg  and  Mr.  MoUiworth  for  the  Petitioner.  petition  and 

citaUon,  on 
»T  1.      t     -n.  ,  '''8  Reipond- 

No  appearance  for  the  Beapondent.  eot  ont  of  the 


jnrisiUctioi 


The  petition  and  citation  had  been  lerred  (without  any 
order  for  serrice  out  of  the  jurisdiction)  on  the  Beapoudent 
in  New  Soath  WaLes,  where  he  waa  a  prisoner  serving  hia 
sentence  for  higamy. 

As  to  the  BufGciency  of  thia  senrice  the  Court  were 
referred  to  Faimore  v.  Fatmore  (o). 

Our.  adv.  vuii. 


The  Chiep  JraTioE: — 

The  Petitioner  and  Beapondent  were  married  in  Mel* 
bourne.  After  the  marriage  they  lived  for  some  time 
in  New  South  Wales,  and  subsequently  returned  to  Mel- 
bourne. The  Bespondent,  who  is  by  profesaion  a  sailor^ 
left  Melbourne,  telling  his  wife,  who  remained  behind, 
that  he  would  return.  He  went  aa  ateward  of  a  ship 
to  London,  and  then  to  New  South  Walea,  where  he 
married  a  second  time,  hia  firat  wife  (the  present  Peti- 
tioner) being  still  alive.  He  waa  convicted  of  higamy, 
and  sentenced  to  impriaonment.  He  waa  served  in  New 
South  Walea  with  a  copy  of  the  petition  and  citation,  and 
the  question  we  have  now  to  determine  is,  whether,  under  the 
Act,  thia  service  ia  aufEcient ;  whether,  in  &ct,  the  general 
(0)   1  W.4W,LBJI.,56. 
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LPPEAL  from  an  order  of  Mr.  Skiwter,  made  on  the  8th  The  Jadge  of 

day  of  December,  1868,  he  being  then  Judge  of  the  Court  {{jp  j^^'^^f'' 

of  Mines  for  the  Mining  District  of  Sandhurst.     The  case  U  the  proper 

was  stated  by  Mr.  Skinner  after  his  removal  from  that  \%,^  under 

distfict,  and  concluded  as  follows : —  ^^^  *<*  ^''■ 

291,  BM.  172, 

"  The  parties,  their  nttomej-B,  4c.,  beinR  nimble  to  agree,   Biid  the  ^aJ^nMbe  the 

"  time  for  traiuinicting  the  CB«e  on  appeal,  according  to  the  172nd  Jm]ge  vho 

"lection  of  the  '  Mimtig  Statute,'  29  Fie.,  291,  being  about  to  eipire,  made  the  order 

"  the  Appellants' attorney  applied  to  me  for  an  order  for  eiteoaion  of  appealed  from. 

"  time,  and  aUo  required  me  to  »ettlo  the  case  after  the  time  of  mj  ^^  . 

"  wmoval  from  the  aaid  offloe  of  Jndge  of  the  Court  of  Mines  for  the  ^^^f'^^ 

"  Hiaing  District  of  Sandhurst  to  the  office  of  Judge  of  the  Court  of  appeal  ca^  it 

"  Hiacs  for  the  Mining  Dbitrlct  of  Coatlemaine,  on   the  ground  that  appeared  that 

"  said  »ertion  172  required  the  caae  to  be  settled  by  the  Judge  from  the  the  tippea]  wu 

"  order  of  whom  such  appeal  shall  be  brought,  and  the  time  to  be  "■"^  "I  '""*■ 

"eitendedby  'auch  Judge.'     I  signed  the  said  order  for  eilonsion  of  "j  *ota^ 

"  time,  and  bave  settled  this  case  at  the  request  of  the  said  defendant's  ^nv  order  to 

"  attorney  accordingly.  enlarge  the 

"  C.  BsroB  Seinhbb,  lime,  the 

"  Judge  of  the  Court  of  Mines  tor  the  Court  refhsad 
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Stattment, 


ArgwMud, 


Mr.  Macoboy,  the  successor  of  Mr.  Skinner,  as  Judge  of 
the  Court  of  Mines  for  the  Mining  District  of  Sandhurst, 
added  to  the  case  a  note  as  follows : — 


« 
« 

it 
« 
<( 
«4 


"  The  Ai)pel1ants,  apparently  not  knowing  which  Jadge  should  state 
the  case,  and  endeavouring  to  be  on  the  safe  side,  by  having  the 
signatures  of  both ;  the  parties  to  this  appeal  having  disagreed  as  to 
the  form  of  the  special  case,  and  being  unable  to  agree  upon  the  same, 
and  having  requested  me  as  present  Judge  of  the  said  Court  to  settle 
a  proper  form  thereof;  I  have,  so  far  as  in  me  lies  any  authority  to 
do  so,  settled  this  form  accordingly.  Qiven  under  my  hand  and  the 
seal  of  the  said  Court. 

"  M.  F.  Macoboy, 
"  Judge  of  the  Court  of  Mines  for  the 
"  Mining  District  of  Sandhurst." 


Mr.  Martley  and  Mr.  Hdm  for  the  Respondents,  took 
a  preliminary  objection,  that  as  Mr.  Skinner,  the  judge 
who  made  the  order,  was  removed  from  the  district 
before  he  had  stated  the  case  for  appeal,  the  appeal 
necessarily  lapsed.  Section  172  of  the  "  Mining  Statute" 
requires  the  case  to  be  stated  by  *'  the  Judge  from 
the  order  of  whom  the  appeal  i&  brought."  The  jurisdic- 
tion of  the  judges  of  the  Courts  of  Mines  is  strictly  local, 
and  on  Mr.  Skinner's  removal  he  could  not  state  a  case 
in  the  court  from  which  he  was  removed.  The  Legislature 
has  omitted  to  provide  for  the  case  of  death  or  removal  of 
the  Judge,  and  the  defect  can  only  be  remedied  by  statute. 
If  Mr.  Macoboy  was,  as  Judge  of  the  court,  the  proper 
person  to  settle  the  case,  he,  and  not  Mr.  Skinner,  would 
have  been  the  proper  person  to  extend  the  time  for  trans- 
mitting the  case.  Mr.  Skinner's  order  is  the  only  order 
set  out,  and  the  case  would  therefore  appear  to  be  trans- 
mitted too  late. 


Mr.  /.  W.  Stepfien  for  the  Appellant.  I  rely  upon  the 
certificate  of  Mr.  Macoboy,  As  judge  of  the  court  in 
which  the  order  was  made,  he  had  power  under  section  172, 
to  state  a  case  on  appeal  from  it,  and  he  might,  if  neces- 
sary, have  obtained  the  assistance  of  Mr.  Skinner  in  doing 
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BO  under  section  65.  Lmea  v.  Ptanon  (a)  decides  that 
an  appeal  must  be  taken  to  be  properly  transmitted,  unless 
by  the  case  it  conclusively  appears  to  have  been  improper- 
Ij  transmitted.  It  is  consistent  with  the  facts  set  out  in 
this  case,  that  an  order  extending  the  time  was  made  by 
Mr.  Macohay,  and  if  no  such  order  was  made,  an  appli- 
cation to  strilce  the  appeal  out  of  the  list  would  have  been 
the  proper  way  to  take  advantage  of  the  omission. 

Mr.  Mardey  in  reply. 

The  following  cases  were  referred  to  in  argument:  Letcia 
V.  Pearton  (a),  hitkip  e.  fiuikip  {b),  StirliAg  t.  Hamilton  [c), 
Williams  v.  HoK  {d). 

Cur,  adv  vult. 


Mb.  Justioe  Moleswobth  : — 

In  this  case  aii  appeal  bad  been  lodged  against  an  order 
of  Mr.  Skinner  as  judge  of  the  Court  of  Mines  at  Sand- 
hurst Before  the  case  was  either  agreed  to  by  the  parties 
or  settled  by  him,  he  was  removed  to  another  district,  and 
Mr.  Maeoboy  was  appointed  in  his  stead.  The  parties  be- 
ing embarrassed  in  this  way,  as  to  the  manner  of  pro- 
ceeding with  their  appeal,  and  some  doubt  arising  whether 
the  appeal  could  be  prosecuted  at  all,  got  an  extension 
order  from  Mr.  Skinner  after  his  removal,  which  is  the 
only  order  upon  which  the  case  is  now  before  me. 


.fVimory  25. 
Judgmait. 


The  first  question  ia,  what  is  the  result  of  the  removal 
of  a  judge,  upon  an  appeal  tben  pending  before  him? 
The  same  difficulty  might  occur  in  the  case  of  a  judge's 
death ;  and  I  should  be  very  slow  to  adopt  a  construction 
of  the  Act,  by  which  a  party  who  had  lodged  his  appeal, 


(a)    Antt.  Vol.  IV.,  M..  23. 


(c)    Anle,  Vol.  I..  L.,  14. 
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would  be  thus  deprived  of  the  benefit  of  it.  I  think  that 
the  language  of  the  Act  requires  no  straining  in  order  to 
say  that  tlie  case  is  provided  for,  and  that  the  appeal  does 
not  fail.  The  description  in  the  172nd  section,  of  the 
order  which  may  be  appealed  from,  is,  "  Any  decree  or 
order  of  the  said  Court,  or  any  order  of  a  judge  thereof, 
not  being  an  order  of  commitment."  And  then  it  provides 
that  **  every  such  appeal  shall  be  decided  by  the  said  Chief 
Judge  on  the  facts  as  agreed  on  between  the  said  parties, 
or  their  attoiiieys,  or  counsel,  or  stated  by  the  judge  from 
the  order  of  whom,  or  by  the  judge  of  the  Court  from  the 
decree  or  order  of  which  such  appeal  shall  be  brought." 
I  do  not  think  that  these  subsequent  words  can  be  taken 
to  have  reference  to  the  distinction  in  the  prior  part  of 
the  section  between  the  order  of  the  Court  and  the  order 
of  a  judge  because  they  are  transposed.  The  "judge  of 
the  Court''  is,  I  think,  the  judge  for  the  time  being  upon 
whom,  I  think,  all  the  duties  created  by  this  clause  de- 
volve. In  the  case  of  the  removal  of  a  judge,  if  the  suc- 
ceeding judge  felt  a  difficulty  as  to  learning  the  facts  to 
which  he  was  to  certify,  resort  might  be  had  to  the  85th 
clause,  by  which  he  would  virtually  have  the  assistance  of 
the  judge  to  whom  he  succeeded.  In  the  case  of  the  death 
of  the  judge  there  might  be  greater  difficulty,  but  then  the 
chief  judge  would  have  the  power,  under  the  173rd  sec- 
tion, to  examine  witnesses  himself.  I  therefore  think, 
that  the  proper  person  to  have  acted  in  this  case  was 
Mr.  Macoboyt  the  succeeding  judge. 


Then  the  Appellant  is  thrown  upon  this  difficulty,  that 
his  case  shews  that  it  was  not  forwarded  within  four 
weeks,  and  the  only  enlargement  of  time  which  appears 
upon  the  case  is  that  of  Mr.  Skinner,  attempted  to  be 
effected  after  he  was  out  of  office.  Therefore,  on  the  face 
of  this  case  the  appeal  is  not  in  time.  It  has  been  argued 
that  as  I  find  the  appeal  here  I  ought  to  dispose  of  it, 
and  put  the  party  who  objects  to  the  manner  in  which 
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il  is  here  to  make  a  special  appHcatioQ  to  set  aside  its 
setting  down.  Now  tlie  transmission  of  the  appeal  case  is 
tlieactor  the  Appellant,  and  not  of  the  Respondent;  and  it 
•ppears  on  the  face  of  the  case,  that  the  appeal  was  not  in 
lime,  and  there  is  no  valid  order  to  enlarge  it.  I  have 
been  referred  to  the  case  of  Leicu  v.  Ptarion,  which 
differs  from  the  present  case  in  this  most  material  point. 
lo  that  case  the  judge  had  certified  that  there  was  an 
eclargement,  and  the  person  ohjecling  wanted  to  fulsify 
that.  The  present  case  does  not  shew  an  enlargement:  I 
therefore  make  no  order  on  the  present  appeal,  it  appear- 
ing not  to  have  been  brought  in  proper  time.  I  say 
nothing  as  to  costs. 

There  is  so  much  doubt  as  to  how  an  appeal  is  to  be 
prosecuted  after  the  death  or  removal  of  a  judge,  that  I 
would  call  the  attention  of  those  having  the  framing  of 
legislative  enactments  to  the  desirability  of  providing  for 
the  case. 


COLLINS  r.  HAYES  > 


1  Othehs. 

les  at  Mar}' bo  rough. 


Appeal  from  the  Court  o_    „.. 

.       .  .       ,  1   ■      ^  ,,-  1-1  I  Institated  bj 

&  suit  was  instituted  hy  Collina  and  eight  others,  against  nine  plaintiffs 

Haiifs  and  others,  to  recover  ground  as  in  the  illegal  oocu-  ^'"^ 

■>  •  a  "  defendant*, 

pation  of  the  Defendants.     The  PlaintifFs  alleged  do  other  MejicA  to  b« 
title  in  themselves  than  their  miners'  rights,  ftnd  com-  ^tion^'T^e"' 

plaint  i  Ob  had 
no  title  but  their  miaera'  righta.  It  appeared  in  evidence  that  the  plaintiffa'  aolicitnr 
had  paid  the  eiponqes  of  the  suit,  and  was  to  have  half  of  each  of  the  plaintilT'n 
intereat  in  the  land  when  recovered.  The  Jadge  of  the  Uistriet  Court  of  Mines 
diimiaaed  the  sait,  with  costs,  as  tainted  with  champerty  and  maintenance.  On  appenl. 
Held,  that  the  claiTQ  v/ua  in  its  inception  and  concoction,  based  upon  champertj 
and  maintenance,  and  appeal  dismisacd,  with  costs, 

betwc"'"' 


CASES  IN   COURT  OF 

plained  that  the  Defendants  bad  not  taken  op  the  ground 
in  conformity  with  the  hy-laws,  and  sought  to  be  put  into 
possession.  The  case  came  on  to  be  heard  before  the 
Judge  of  the  Court  of  Mines,  11th  November,  1B68.  Mr, 
Plieljjs  conducted  the  case  as  the  solicitor  of  the  PUiDtiSs. 
The  material  portions  of  the  case  stated  by  tb«  learned 
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raccenrnL  I  regarded  the  trtmMction  ns  nsentiallj  a  bargun  b;  a 
■olidtoT  with  the  Pkintiffs,  or  osteneible  Plunti^,  to  divide  the  land  or 
other  matter  sued  for  between  thorn  if  thpy  preTailed  at  law,  whereupon, 
or  in  consideration  whereof,  the  BoUcitor  wm  to  cinj  on  the  suit  at  hi< 
own  expeiiHe  ;  and  an  the  snit  wa»  tainted  with  champertj  and  mainte- 
nancs,  I  dismissed  it  with  costs." 

Mr.  Billing  and  Mr.  Molesmorth  for  the  Appellants 
(Plaintiffs  below).  Even  if  champerty  and  maintenance 
were  proved  as  between  the  Plaintiffs  and  their  solicitor, 
the  objection  would  not  be  available  as  a  defence  to  the 
present  prooeediog,  which  is  not  to  carry  out  any  contract 
between  the  Plaintiffs,  but  to  give  efTect  to  a  legal  title 
against  Defendants  in  illegal  occupation.  It  could  at  most 
only  govern  the  discretion  of  the  Court  as  to  costs.  There 
is  no  evidence  of  anything  amounting  to  a  contract  at  law. 
The  agreement  referred  to  in  the  evidence  ia  unilateral, 
and  not  enforceable.  There  is  no  writing,  and  although  a 
claim  may  be  assigned  without  writing,  the  interest  of  a 
person  seeking  to  be  put  in  possession  is  not  a  <!laim,  but 
a  prospective  interest  in  land  faUing  within  the  "Statute 
of  Frauds."  The  agreement  proved  is  entered  into  with 
only  one  of  several  Plaintiff's,  and  cannot  aff'ect  the  rights 
of  the  others.  No  unfavourable  conclusion  can  properly 
be  drawn  from  the  absence  of  the  co-Plaintiffs ;  they  were 
not  bound  to  be  present,  and  could  give  no  evidence 
material  to  the  issue  raised  in  the  suit 

The  following  authorities  were  referred  to :  —Stanley  v. 
Jone*  (e),  Harrington  v.  Long  (/),  Story's  Equity  Jurisprudenet, 
tee.  1048,  Hiiton  u.  Woods  (g). 


Mr.  Martlmj  and  Mr.  Holroyd  for  the  Respondents 
(Defendants  below).  Champerty  and  maintenance  may  be 
proved,  without  proving  an  agreement  binding  at  law.  No 
writing  was  necessary  to  the  contract  proved  between 
Phelps  and    Wardell,  which,  apart  from    the    question    of 
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Argument. 


to  rebut  the  statement  that  he  had  agreed  with  the  other 
Plaintiffs.  [  Molssworth,  J. — If  an  agreement  by  a 
Plaintiff,  such  as  that  in  the  present  case,  were  set  up 
by  the  Defendant  in  an  action  of  ejectment,  how  could  the 
defence  be  made  available  at  common  law  ?  Would  not  the 
Plaintiff  be  entitled  to  recover  ?]  We  may  concede  that  he 
would,  but  there  the  Plaintiff  would  recover  by  a  legal 
titlC)  which  would  be  independent  of  any  champertous 
agreement  or  litigation;  his  title  is  not  the  result  of  litiga- 
tion. Here  there  is  no  title  without  it.  Until  suit  the 
Plaintiffs  have  no  title,  and  the  suit  is  proved  to  have 
originated  from  a  champertous  agreement.  There  is  no 
estate  in  the  Plaintiffs,  and  but  for  the  agreement  there 
would  have  been  no  attempt  to  create  an  interest  Reyndl 
V,  Sprye  (h),  Bond  v.  Watson  (j). 


Mr.  Billing  in  reply.      The  Plaintiffs  have  a  title  under 
their  miners'  rights,  and  their  interest  existed  before  suit. 

Gur.  adv.  vtdt. 


March  2.       Mk.  Justice  Molesworth  : — 


Judgment. 


It  has  been  argued  on  behalf  of  the  Plaintiffs,  that,  in 
order  to  constitute  champerty,  there  must  be  a  binding 
contract  as  between  the  parties,  and  that  the  contract  must 
be  such  that,  apart  from  its  illegality,  it  would  be  valid 
and  binding.  I  do  not  think  the  authorities  sustain  that 
view."  In  1  Hawkins's  Fleas  of  the  Crovm,  Tit,  "  Champerty," 
464,  and  Fitzherhert's  N.B,,  171  and  172,  in  commenting  on 
the  word  "  covenant"  in  the  Act,  it  is  said  "  The  word  '  cove- 
nant '  extends  to  an  agreement  or  promise,  verbal  or  other- 
wise." Generally  speaking  as  to  matters  contrary  to 
public  policy,  or  statute,  the  imputation  of  illegality 
extends   to  cases  where  the  combinators   rely  upon  an 

(A)   1  DeG.  M.  &  a,  677.  (f)  Ante,  Vol  IV.,  M.,  85. 
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honorary  engagement  between  themselves  which  would 
not  have  been  binding  if  for  a  legal  purpose.  In  such 
cases,  too,  parol  evidence  is  admitted  to  show  the  true 
state  of  facts  and  the  illegalities.  The  authorities  for  this 
are  in  Taylor  on  Evidence,  section  1,080,  and  Sprye 
V.  Porter  (A).  In  that  case  the  written  agreement  sued 
upon  was,  so  far  as  it  was  set  forth,  legal,  and  the 
Court  •decided  upon  demurrer  that  it  was  so ;  but  there 
was  a  plea  setting  out  the  true  state  of  the  parol 
bai^in  between  the  parties,  which  disclosed  facts 
which  made  it  objectionable  on  the  score  of  cham- 
perty. In  an  ordinary  case,  as  between  the  parties  to  a 
written  contract,  the  Court  will  not  go  outside  the  written 
document ;  but  in  this  case  the  Court  treated  it  to  be 
clear  that  the  true  contract  between  the  parties  could  be 
set  out,  and  that  if  it  disclosed  chnmperty  the  PlaintiS 
should  be  defeated.  It  has  also  been  held  in  many 
cases  that  the  objection  is  not  confined  to  dealings  which 
would  be  absolutely  criminal.  A  dealing  running  counter  to 
the  policy  of  the  law,  although  the  parties  would  not  be 
criminally  responsible,  comes  within  the  principle  that 
the  Court  will  not  sanction  an  illegal  contract — ReywU  v. 
Sjnyt.  The  actual  evidence  in  the  present  case  is  short. 
There  was  only  one  Plaintiff  present  and  he  was  examined. 
He  said — "  I  am  one  of  the  Plaintiffs.  I  am  a  miner,  now 
living  at  Dunolly.  Mr.  Phelps  is  my  attorney.  I  have  not 
supplied  him  with  any  funds.  Plmtpa  is  to  receive  half  a 
share ;  if  there  were  twenty,  he  would  receive  half  of  each 
share.  There  are  nine  jumpers;  I  am  one  of  the  nine. 
Phdp»  is  to  receive  half  of  ray  share.  Phelps  has  arranged 
with  the  others  for  himself."  It  is  alleged  that  he  spoke 
only  from  hearsay,  but  the  evidence  was  apparently  receiv- 
ed without  objection,  and  there  is  no  knowing  how  far,  if 
further  inquiry  had  taken  place,  it  would  have  appeared 
that  the  statement  was  based  on  admissions  made  by  the 
other  Plaintiffs,  which  would  take  it  out  of  a  case  of  hear- 
(i-)  7  Ell.  ft  Bl..  68. 
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a  Plaintiff  who  has  a  right,  making  a  bnrgain  with  the 
solicitor  whom  he  employs  savouring  of  champerty,  haa 
been  defeated  in  his  rights  in  consequence  of  that  bargain, 
otherwise  a  man  would  he  outlawed,  hecause,  in  such  a 
case,  be  employed  such  a  solicitor  on  certain  terms.  There 
is  one  casa  in  which  it  was  held  that  a  bargain  of  cham- 
perty was  not  a  ground  for  defeating  the  rights  of  a 
Plaintiff  otherwise  good  ^Hilton  v.  Woods  (o).  There  the 
judgment  commenced  with  a  distinction,  to  which  I  shall 
advert  presently  as  distinguishing  that  case  from  the 
present,  [that  the  authorities  clearly  show  that  where  a 
Plaintiff  has  originally  a  good  title,  be  is  not  to  be  defeated 
on  the  ground  of  the  mode  of  remunerating  the  attorney 
whom  he  employs.  It  was  thus  held  that  a  bargain  for 
the  conductor  a  suit  founded  upon  champerty  and  main- 
tenance was  no  reason  why  the  Plaintilf  should  fail,  on 
the  distinction  that  the  Plaintiff's  rights  were  not  founded 
upon  champerty  and  maintenance.  The  inference  to  be 
drawn  from  the  evidence  here  by  any  man  of  common  sense 
is  that  these  Plaintiffs  were,  not  parties  having  a  good 
claim  and  looking  for  an  attorney  to  appear  for  them,  but 
of  an  attorney  coveting  the  ground  of  the  Defendants  and 
looking  for  clients  to  commence  the  suit,  who  were  in 
such  a  position  that  miners'  rights  had  to  be  bought  for 
them  to  distinguish  them  from  the  rest  of  the  population. 
This  is  not  a  claim  originally  independent  of  champerty, 
but  in  its  inception  and  concoction  based  upon  champerty 
and  maintenance.  The  decree  appealed  from  will  be 
affirmed  with  costs. 

Decree  affirmed  unlh  eotta.  Refer  to 
Matter  to  tax.  Deposit  to  be 
applied  in  part  discharge  of 
tlie  costi,  and  the  overplus,  if 
any,  to  be  rounded. 
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1869. 

February  25. 
March  16. 

One  person 
cannot,  by 
obtaining  a 
moltiplieity  of 
miners'  rigbts 
in  bis  own 
name,  legally 
occupy  a 
multiplicity  of 
Bingle  men's 
claims;  for 
the  Act  No. 
291,  sec.  3» 
does  not  enable 
a  person  to 
multiply  him- 
self, or  bis 
powers,  by 
multiplying 
his  miners' 
rights.     ' 


CAWLEY  AND  Others  t;.  LING  and  Others. 


s, 


SPECIAL  case  stated  by  a  Warden  at  Smythesdale 
follows : — 


"  This  was  a  complaint  before  me,  dated  18th  November,  1868,  by 
which  the  complainants  sought  that  it  might  be  declared  that  they 
were  entitled  to  take  possession  of,  obtain  registration  for,  and  occupy- 
under  and  by  virtue  of  their  miners'  rights,  as  and  for  a  quartz  claim 
under  the  provisions  of  the  by-laws  in  force  for  the  mining  district  of 
fialiarat,  a  portion  of  certain  Crown  lands  in  the  possession  of  Defend- 
ants, situated  at  Grassy  Gully,  near  Rokewood,  containing  an  area  of 
1,000,000  superficial  feet,  or  thereabouts,  and  alleged  to  be  held  by  the 
Defendants  as  and  for  a  party  claim  under  the  provisions  of  by-law  No. 
III.  of  the  Mining  Board  of  Ballarat,  and  for  which  the  Defendants  made 
application  for  registration  on  the  18th  day  of  July,  1868,  to  the 
mining-registrar  of  the  division  wherein  such  Crown  lands  are 
situated ;  and  that  it  might  be  declared  that  the  Defendants  were  in 
illegal  occupation,  and  illegally  retained  possession  of  the  said  Crown 
lands  or  a  portion  thereof. 


"  Such  complaint  came  on  for  hearing  before  me  on  the  26th  day  of 
January,  1869,  when  both  parties  appeared  by  counsel.^  Upon  behalf 
of  the  Complainants,  evidence  was  given  that  in  the  month  of  July, 
1868,  Defendants  made  application  for,  and  within  the  time  prescribed 
obtained  registration  of,  the  ground,  subject  of  the  proceeding^  before 
me ;  that  the  quantity  of  ground  taken  possession  of  was  twenty-four 
men's,  that  such  application  was  made  by  nine  men,  who  produced  to 
the  registrar  twenty-four  miners  rights,  multiplied  in  the  following 
manner : — Two  miners'  rights  issued  to  James  Ling ;  five  do.,  Charles 
Medcalf;  five  do.,  Charles  E.  Lawrence ;  three  do.,  Duncan  Longdon  ; 
three  do.,  ^.  C.  MacDonald ;  two  do.,  Robert  Reid ;  two  do.,  JoAi» 
McLean;  one  do.,  William  Roberts;  one  do.,  Samuel  Newman, 
That  James  Ling,  mentioned  in  the  two  miners*  rights;  Charles 
Medcalf,  mentioned  in  the  five  miners*  rights ;  Charles  E,  Lawrence, 
mentioned  in  the  five  miners*  rights ;  Duncan  Lonpdon,  mentioned  in 
the  three  miners'  rights ;  A.  C.  MacDonald^  mentioned  in  the  three 
miners*  rights;  Robert  Reid,  mentioned  in  the  two  miners'  rights; 
and  John  M*  Lean,  mentioned  in  the  two  miners*  rights — were  respec- 
tively one  and  the  same  person.  That  under  the  twenty-four  miners' 
rights  issued  to  the  nine  Defendants,  they  obtained  registration  for 
twenty -four  mens'  ground,  and  are  now  in  possession  of  same.  That 
the  Complainants  were  the  holders  of  sufficient  miners'  rights  to  entitle 
them  to  take  possession  of  fifteen  men's  ground  as  and  for  a  quartz 
claim,  under  by-law  No.  III.  of  the  Mining  Board  of  Ballarat.    The 
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minen'  ligbU  of  all  tbe  CompUiiwnU  vere  put  in  eridence,  and  prored  1869. 

u  being  in  Torce  at  the  time  tlie  complaiot  wua  entered,  and  at  the  ^^^'^''^'^ 

bearing.      Evidence  wm  alaq  given  that  the  fifteen  men's  ground  which  CiWLET 

Complainants  eaked  lu  have  it  declared  that  they  were  entitled  to  take  Lino 

po«u»ion  of,  was  the  northern  portion  of  the  groond  in  Dafendanta'  

poaseauoD.  Slatment. 

"Connsel  for  the  Complainants  contended  that  a  mnlttplicity  of 
minera'  righta  iuned  to  one  and  the  aame  person,  would  not  entitle 
inch  penoD  to  take  up  one  man's  groond  for  each  miner's  right  held  hj 
him,  ander  the  statute  and  h;-laws  in  force  for  the  mining  district  of 
Ballamt,  and  that  such  being  the  case,  the  Defendsnts  were  in  posies- 
sion  of  more  ground  than  they  were  entitled  to — id  ett,  fifteen  men's 
ground  j  and  that  the  CompUinant^  were  entitled,  under  the  provisions 
of  such  statute  and  by-laws,  to  have  it  declared  that  they  ware  entitled, 
aa  being  tbe  holders  of  sufficient  miners'  rights,  to  take  puaiession  of 
theikme. 

"  Parsiiiint  to  the  proTisiona  of  the  191th  section  of  the  'Mining 
Statule  1866,'  I  have  reserved  tbr  the  opinion  of  His  Honor  the  Chief 
Judge  of  the  Court  of  Mines,  the  fbllowing  qnestion : — Can  one  person, 
bj  obtaining  say  five  miners'  rights  in  his  own  name,  make  application 
for,  obtain  registration  for,  and  retain  possession,  under  the  pro- 
TiMOnaotthe  '  Mining  Statute  1SG5,'  and  by-law  No,  III.  of  the  Mining 
Board  of  Ballarat,  of  five  men's  groond  ?  " 

Mr.    Webb  for  the  Complainant  before  the  Warden. —      Argument 
The  policy  of  the  "  Mining  SlaCuls  1865,"  No.  aOl,  was  ' 

that  every  person  taking  out  a  miner's  right,  might  take 
possession  of  a  parcel  of  Crown  land  of  such  size  as  the 
by-laws  might  provide.  It  was  never  intended  that  any 
one  person,  by  taking  out  a  multiplicity  of  miner's  rights 
at  five  shillings  each,  might  monopolise  an  entire  gold 
field.  The  intention  of  the  Legislature  in  leaving  it  to 
the  Mining  Board  of  each  district  to  determine  the  size  of 
individual  claims,  was,  that  tbey  should  determine,  having 
regard  to  the  nature  of  tbe  mining  in  the  district,  how  much 
ground  each  individual  miner  should  be  allowed;  not  that 
they  should  determine  on  behalf  of  tbe  Crown  how  much 
land  should  be  occupied  for  the  payment,  as  a  rental,  of 
five  shillings,  the  price  of  a  miner's  right.  Section  6  of  tbe 
Act,  defining  what  land  the  holder  of  a  miner's  right  shall 
be  entitled  to  occupy,  is  to  be  read  distributivelj,  as  "any 
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Mr  Webb  iu  replj.  The  objection  as  to  creating  a 
monopoly,  is  not  removed  hy  the  by-law  referred  to ;  for 
that  only  provides  for  the  eflicient  working  of  a  claim: 
and  it  was  not  the  intention  of  the  Act,  that  one  person 
should,  by  taking  up  a  multiplicity  of  miners'  rights,  be 
able  to  take  possession  of  an  entire  district,  and  convert 
all  the  other  inhabitants  into  hired  laborers,  for  the  pur- 
pose of  complying  with  the  by-law. 

Cur.  adv.  vuft. 


Ma.  JuBTIOE   MoLESWORTH  : — 

I  have  to  deal  with  a  question  in  the  form  of  a  special 
case,  reserved  by  the  Warden  at  Smythesdale ; — "  Can  one 
person,  by  obtaining  say  five  miners'  rights  in  bis  own 
name,  make  application  for,  obtain  registration  for,  and 
retain  possession,  under  the  provisions  of  the  '  Mining 
Statute  1865,'  and  by-law  No.  III.  of  the  Mining  Board  of 
Ballarat,  of  five  men's  ground  ?"  . 


March  15. 
Judgmnl. 


The  obvious  general  meaning  of  the  Act  as  to  mining, 
is  to  enable  all  persons,  paying  for  documents  called 
miners'  rights,  a  small  tax — which  may  be  quite  dispro- 
portioned  to  the  value  of  the  property  obtainable — to  take 
possession  of  Crown  lands  and  mine,  the  person  first 
occupying  thereby  acquiring  title.  There  is  nothing  to 
indicate  an  intent  to  give  a  rich  person  an  advantage 
over  a  poor,  except  the  requiring  this  capitation  tax.  But 
it  was  obviously  necessary  for  the  interests  of  miners,  to 
prevent  a  first  occupant  taking  more  than  a  reasonable 
share  of  public  property  at  under-value,  and  obstructing 
the  industry  of  all  others  to  whom  equal  encouragement 
was  due  ;  and  accordingly  the  mining  boards  were  author- 
ised to  limit  the  quantity  taken  by  each,  or  by  several  con- 
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JudgmetU, 


their  discretion.  Bat  it  seems  to  me  totally  contrary  to 
the  spirit  of  the  Act,  to  allow  an  advantage  as  to  original 
taking  up  to  be  purchased  by  paying  a  multiplied  tax. 
After  claims  are  taken  up  and  registered,  the  Act  makes 
them  assignable;  and  then  if  they  prove  valuable,  wealthy 
persons  are  enabled  to  purchase  with  the  advantage 
which  they  have  as  to  acquiring  all  kinds  of  property,  the 
first  taker  selling,  getting  in  the  price  the  advantage  of  his 
superior  sagacity,  activity,  or  fortune. 


The  Act  No.  32,  was  always  construed  as  giving  an 
equality  to  all'  holders  of  miners'  rights;  but  some  have 
found  in  the  Act  No.  291,  indications  of  an  intention 
through  miners*  rights,  to  offer  Crown  lands  at  a  tax  propor- 
tionate to  the  surface  occupied.    If  revenue  was  at  all  an  im- 
portant object  with  its  framers  they,  I  suppose,  would  have 
sought  it  by  competitive  sales — ^would,  at  all  events,  have 
fixed  a  maximum  quantity  to  be  held  by  the  person  pay- 
ing 5«.  a  year,  instead  of  leaving  it  to  the  discretion  of 
local  boards  representing  miners,   probably  disposed  to 
benefit  themselves  at  the  expense  of  the  public  purse. 
The  arguments  for  the  surface  rent  system  are,  I  think, 
quite  insufficient.      I'he  Act  expressly  provides  for  amal- 
gamation, and  has  in  the  interpretation  clause  a  difference 
from  that  of  No.  82,  giving  the  name  "claim"  to  amalgar 
mated  claims.    An  inconvenience  seems  to  have  been  felt  by 
the  necessity  of  renewing  miners'  rights  every  year,  or  risk- 
ing property  by  forgetting  it.   This  was  obviated  in  clause  8 
by  enabling  persons  to  take  up  miners'  rights  for  a  term 
not  exceeding  fifteen  years,  of  which  people  would  pro- 
bably avail  themselves,  because  the  tax  was  made  veiy 
trifling.      Another  •inconvenience  seems  to  have  been  felt 
by  numerous    partnerships    or    incorporated   companies 
having  to  produce,  for  purposes  of  registration  or  litiga- 
tion, their  individual  miners'  rights.     This  was  obviated 
in  the  same  section  by  authorising  them  to  take  out  a 
single  miners'  right  for  a  number  of  persons  working  a 
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large  registered  claim,  referable  to  it  only ;  and  to  this  it 
was  uaturally  added  that  the  individuals  might  hold 
separate  miners'  rights  for  their  separate  objects,  but  use 
the  consolidated  miuers'  right  for  joint  objects,  and  that 
it  might  be  used  also  for  succeeding  partners  in  the  same 
claim.  Clause  7  contains  a  prorisiou  that  the  holder  of  a 
registered  claim  assigning  it,  may  assign  it  to  one  not 
holding  a  miner's  right,  assigning  his  miner's  right ;  thus 
far,  making  a  miner's  right  a  kind  of  title  deed,  for  that 
ciium  during  its  currency.  It  also  authorises  persons 
having  registered  claims  to  give  shares,  or  interests  in 
them,  to  persons  not  holding  miners'  rights,  provided 
(sections  7  and  8)  the  entire  claim  is  represented  by  a 
sufficient  number  of  miners'  rights.  This  would,  I  am 
inclined  to  think,  allow  several  miners'  rights  to  be  assign- 
ed to  a  purchaser  from  several  partners.  But  this  affords 
no  sufficient  argument  for  increased  powers  in  taking  up, 
to  the  holders  of  multiplied  miners'  rights.  Section  3  is 
that  which  alone  authorises  the  taking  up  of  unoccupied 
land,  and  the  provision  that  "  any  person  who  shall  be  the 
holder,  and  any  number  of  persons  io  conjunction  who 
shall  each  be  the  holder,  of  any  such  miner's  right,  shall 
be  entitled  to  take  possession,  iia.,"  could  not  in  any 
reasonable  construction  of  the  words,  enable  a  person  to 
multiply  himself  or  his  powers,  by  muUijilying  his  miners' 
righta.  The  case  of  TIm  Albion  Company  v.  The  St.  George 
Company  (p),  regarded  the  right  of  suing  on  miners'  rights, 
not  the  taking  up  of  claims,  the  parties'  rights  being 
under  old  laws. 


I  hove  been  referred  to  the  Ballarat  by-law.  No.  III., 
especially  sections  9,  11,  13,  14,  and  63.  They  are  con- 
sistent with  the  opinion  that  multiplied  miners'  rights 
give  power  to  take  up  multiplied  quantities,  and  rather 
indicate  that  the  framers  of  the  by-law  so  understood  the 
Act;  but  they  do  not  amount  to  expressly  enacting  accord- 
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Argwmeui. 


Section  180  of  the  Statute  enables  him  to  dispense  with 
service  altogether,  and  he  may  direct  any  mode  of  service 
as  a  preliminary  to  proceeding  in  the  absence  of  parties 
interested. 

Mr.  Trench  and  Mr.  J,  W.  Stephen  for  the  Defendants. 
The  form  of  affidavit  of  "  ineffectual  effort  to  serve  "  given 
in  the  schedule  to  the  rules  has  not  been  followed,  and 
the  order  is  not  made  on  sufficient  materials.  W^  contend, 
however,  that  the  Warden  has  no  jurisdiction  before  the 
hearing  to  order  substituted  service,  on  any  materials. 
The  Court  of  Chancery  orders  substituted  service  in  the 
exercise  of  an  inherent  jurisdiction,  but  the  Warden's  juris- 
diction is  purely  statutory.  The  rules  are  framed  with 
reference  to  section  180  which  does  not  contemplate  dis- 
pensing with  service  before  the  hearing,  and  cannot  enable 
him  to  provide  a  substitute  for  service  until  that  time.  He 
has,  in  effect,  a  larger  jurisdiction  than  that  which  he  has 
assumed.  He  may  decide  whether  there  has  been  that 
which  should  be  held  to  amount  to  service,  and  may 
proceed  to  hear  the  case  as  if  service  had  been  effected ; 
but  he  cannot  make  an  order  by  anticipation  as  to  what  is 
to  be  accepted  as  a  sufficient  substitute. 

Mr.  Bunny  in  reply. 


Judgment. 


Mb.  Justice  Molesworth. — Section  180  gives  the  Warden 
a  wide  discretion  as  to  the  practical  sufficiency  of  the  ser- 
vice of  the  summons,  on  persons  defectively  served ;  and  as 
to  the  interest  of  those  not  served,  being  adequately  repre- 
sented by  those  who  are ;  and  it  gives  a  power  of  adjourn- 
ment, apparently  in  connection  with  this  subject  of  ser- 
vice. It  is  material,  that  this  discretion  as  to  the  absent, 
should  be  exercised,  not  on  an  ex  parte  application,  but  after 
hearing  those  who  are  present;  in  order  that  the  latter  may, 
if  fitting,  have  the  assistance  of  the  former,  and  greater 
facility  in  enforcing  contribution  from  them.     There  is 
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not  a  word  in  the  sUtnte  which  authorises  diapensicg 
with  service  before  the  retnra  of  the  summons ;  and  it  does 
not  treat  the  cause  as  constantly  in  Court,  between  the 
Bammons  and  its  return,  except  for  paj'meQt  into  Court 
&Dd  other  specified  purpoees. 
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work  on  the  claim  which  would  have  been  No.  38  had  it        1869. 
been  laid  off.     That  in  Landriggan'a  case  the  Defendants       Atwiu 
did  not  make  any  demand  at  the  proper  stage,  or  tender        !>«*« 
any  survey  fees,  or  apply  to  the  surveyor  afterwards,  and  — 

on  the  boundary  line  between  Si  and  35,  the  Defendants'  '^ 

claim,  the  surreyor  put  in  one  peg,  and  from  33nd  LiiroarQaAM. 
January  to  the  date  of  the  summons  no  work  was  done  by  statmtmt. 
the  Defendants.  That  (as  to  the  operation  of  by-law  19) 
the  surveyor  had  no  office  or  temporary  office  within  the 
ten  miles,  unless  the  notice  referred  to,  which  was 
not  kept  up  after  SSnd  January,  can  be  taken  to  have 
created  a  temporary  office. 

The  questions  asked  were : — In  Ryan's  case,  "Whether  the 
neglect  of  the  Defendants  is  proof  of  an  abandonment 
under  the  circumstances,  and  in  view  of  the  terms  of  the 
frontage  by-law."  In  Landriggan'i  case,  "  lat.  Was  the 
surveyor  justified  under  the  14th  by-law  in  assuming  the 
existence  of  the  lead  to  the  distance  of  the  Defendants' 
claim  ?  If  80,  Snd.  Did  the  surveyor  lay  off  a  claim  for 
Defendants  sufficiently  to  render  the  claim  forfeitable  in 
default  of  working  ?  And,  in  the  event  of  the  last  question 
being  answered  in  the  negative,  3rd,  Is  the  neglect  of  the 
Dflfendants  to  move  the  surveyor  to  lay  off  their  claim,  a 
proof  of  abandonment  in  view  of  the  terms  of  the  frontage 
by-law  ?  " 

Mr.  W,  V.  Smith  for  the  Complainants.  The  surveyor's  Aiyumait. 
notice  made  the  hotel  bis  temporary  ofiice,  and  the  claim- 
holders  were  bound  to  apply  to  him  under  by-law  19,  but 
whether  that  was  so  or  not  the  obligation  to  work  is 
created  by  the  discovery  of  the  lead;  and  if  by-law  8  is  not 
complied  with  the  claim  is  forfeited  without  reference  to 
by-law  10.  There  is  no  pretence  that  work  was  done 
under  by-law  6,  and  the  Defendants  made  no  at- 
tempt to  get  anything  in  lieu  of  that  which  they  had 
forfeitprf. 
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that  they  shall  be  laid  off  proTiBionmlly  on  a  supposed  lead,  ^^^^ 
each  not  exceeding  sixty-five  feet  along  it  by  a  width  not  Atwxll 
exceeding  a  mile ;  that  when  the  lead  is  discovered  as  to  Rriu. 
direction  and  depth,  the  surveyor  shall  mark  off  claims  in  — 

the  same  order  upon  the  discovered  direction  of  the  lead,  ^ 

of  lengths  more  or  less  than  sixty-five  feet,  according  to    LmPRiaoAW. 
the  ascertained  depth  of  the  lead,  the  provisional  claim- 
holders  having  (with  exceptions  I  need  not  notice)  new 
claims  given  to  them   in   substitution  for  their  former 
claims. 

The  by-law  14  directs  "  that  a  frontage  claim  on  a 
Buppoaed  lead  shall  extend  sixty-five  feet  by  a  width  not 
exceeding  a  mile."  It  says  nothing  of  how  the  supposed 
lead  is  to  be  fixed,  but  under  by-law  e,minera  help  them- 
selves and  mark  out  their  claims.  In  order  that  claims 
may  not  overlap,  it  seems  to  be  necessary  that  all  claims 
■hould  follow  the  supposed  line  which  the  first  marker.out 
adopts.  By-law  11,  as  to  frontage  claims,  then  says, 
"  that  the  bolder  of  any  claim  may  defer  the  working 
thereof  till  the  lead  be  discovered,  without  rendering  the 
claim  liable  to  forfeiture,  provided,"  &a.,  he  has  a  miner's 
right  marked  with  progressive  number,  and  his  name  and 
number  posted  on  the  claim,  "  and  shall  within  forty-eight 
hours  after  the  lead  is  discovered  and  the  claim  laid  off 
by  the  surveyor  commence  and  carry  on  work,"  &c.  A 
lead  is  defined,  "  a  stratum  of  auriferous  earth,  at  a  depth 
exceeding  forty-five  feet."  What  is  the  discovery  of  a  lead — 
the  ascertainment  of  the  fact  of  continuous  auriferous 
earth?  In  how  many  places  is  gold  U>  be  found  for  the 
discovery  ?  If  a  lead  is  discovered,  how  iar  is  it  to  be 
taken  to  extend,  and  in  what  direction,  especially  if  the 
ascertained  course  is  crooked  ?  Further,  what  is  a  dis- 
covery to  affect  claimhotders  beside  the  actual  discoverers? 
"  Upon  the  discovery  of  the  lead,  all  claims  previously 
occupied  shall  be  deemed  to  be  forfeited,  and  the  holders 
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straight  line  to  avoid  overlapping,  as  far  as  required  by  18^- 
«nj  person  interested,  from  time  to  time,  taking  measures  Atwbll 
to  inrorm  the  provisional  claimbolders  of  what  he  ia  doing,  v,y'.i, 
and  that  as  soon  as  he  so  lays  off  the  substituted  claims  — 

the  successive  claimbolders,  not  working,  become  liable  '^ 

to  penalties.  But  I  would  infer  from  the  case  that  the  LAin>itiaoAR. 
surveyor  did  not  lay  off  substituted  claims  for  thirty-five  Jadgment. 
or  thirty-eight,  or  beyond  thirty-four.  In  Ryan't  case,  I 
answer  that  the  neglect  of  the  Defendants  is  not  proof  of 
an  abandonment  under  the  circumstances,  so  far  as  statod, 
and  in  view  of  the  terms  of  the  frontage  by-law;  and  in 
Landriggan's  case  (1.)  That  the  surveyor  would  have  been 
justified,  under  the  14th  by-law,  in  af&rming  the  existence 
of  the  lead  to  the  distance  of  the  Defendants'  claim ; 
(3.]  That  the  surveyor  did  not,  so  far  as  I  can  infer  ^m 
the  case,  lay  off  a  claim  for  the  Defendants,  sufficiently  to 
render  the  claim  forfeitable  in  default  of  working; 
(3.)  That  the  neglect  of  the  Defendants  to  move  the 
surveyor  to  lay  off  their  claim  is  not  a  proof  of  abandon- 
ment, in  view  of  the  terms  of  the  frontage  by-law. 
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1869. 

JToy  27.      WHITEMAN  AND  Anotheb  v.  MgGALLAN  and  Anotheb. 

June  7, 


s 


FECIAL  case  stated  as  follows  bj  the  Judge  of  the 


The  question 

^n^L^ed    ^^^  ^^  ^^^^  ^^^  ^®  Maryborough  district  :— 
with  notice 
of  appeal  from 
a  warden 
under  No. 
291,  sec  212, 
sufficiently 
represents  all 
the  Respond- 
ents, is  a 
mattor  for  the 
discretion  of 
the  Judge  of 
the  Court  of 
Mines. 

If  an  Appel- 
lant f^om  a 
warden,  is  un- 
able to  find 
sufficient 
parties  to 
serve,  he 
should,  within 
the  three  days 
fixed  by  the 
Act,  serve  the 
warden; 
and  MembU, 
that  service 
at  his  resi- 
dence or  upon 
his  clerk  at 
his  office 
would  be 
sufficient. 

Service 
upon  the 
Appellant  by 
an  attorney, 

as  on  behidf  of  the  Respondent,  of  a  notice  to  produce  a  document  at  the  hearing 
of  the  appeal,  is  not  a  waiver  of  any  objection  to  the  service  of  the  notice  of 
appeal. 

A  certificate  "that  the  above  is  a  true  copy  of  the  minute  of  my  decision,"  signed  by 
a  warden,  is  insufficient  under  No.  291,  sec.  213,  as  the  certificate  must  go  to  the 
warden's  order  as  well  as  his  decision. 

Upon  the  hearing  of  an  appeal  from  a  warden,  the  original  register,  signed  by  the 
warden,  cannot  be  used  to  shew  his  decision  and  order,  the  Act  No.  291,  sec.  213,  re- 
quiring a  certified  copy  to  be  produced ;  but,  upon  the  accidental  non-production  of  the 
warden's  certificate,  the  court  may  either  proceed  to  hear  the  case,  and  receive  the  cer- 
tificate at  any  time  before  the  decision,  or  adjourn  the  hearing  upon  fair  terms. 


"  This  was  an  appeal  fipom  the  decision  of  a  Warden,  which  came  on 
"  for  hearing  before  me  on  the  20th  day  of  April,  1869.     When  the 
"  appeal  was  called  on,  proof  was  g^ven  of  service  of  notice  of  appeal  on 
"  the  8th  of  March,  1869,  such  service  being  within  the  period  pre- 
"  scribed  by  the  'Mining  Statmte  1866,'  sec  212  (three  days)  on  one 
"  of  the  Respondents  (Brooks  Clay),  and  of  an  unsuccessful  attempt  to 
"  serve  two  others  (Robert  McOallan  and  John  Ray  McOallanJ,  and 
"  that  efforts  had  been  made  to  find  the  remaining  two  Respondents 
"  who  had  not  been  present  in  the  Warden's  Court,  and  of  whom  the 
"  only  address  that  could  be  obtained  was  Melbourne.     Proof  was  also 
"  given  of  service  of  the  notice  within  the  prescribed  period  on  Mr. 
"  HoekinSj  who  had  acted  as  attorney  for  Respondents,  but  who  dis- 
"  claimed  appearing  at  this  stage  of  the  proceedings  for  the  Respon- 
"  dents,  though  he  raised  objections  to  the  sufficiency  of  the  service  of 
**  notice.     Proof  was  also  given  that  within  the  prescribed  period  a  copy 
"  of  the  notice  of  appeal  was  given  to  the  Warden's  clerk,  as  and  for 
**  service  on  the  Warden,  who  was  absent  from  Avoca,  bat  it  appears 
"  that  it  did  not  actually  reach  his  hands  until  a  day  or  two  after  the 
'*  expiration  of  the  prescribed  time.      Objection  being  taken  to  the  suf- 
'^  ficiency  of  the  service  of  notice,  the  Appellants  proved  the  service  on 
them  of  the  paper  writing   [a  notice  to  produce  a  document  by 
the   Respondents'   attorney],  a   copy  of  which  is  annexed,  several 
weeks  subsequently  to  the  service  on  Mr.  Hoekina  of  the  notice 
of  appeal,  and  contended  that  the  service  of  the  notice  of  appeal  was 
sufficient,  and  if  not  sufficient,  that  the  subsequent  serving  on  them 
of  the  said  paper  writing  was  an  admission  of  due  service,  or  a  waiver 
**  of  any  defect  in  such  service. 

**  I  proceeded  with  the  appeal,  stating,  however,  my  intention  in 
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"  the  erent  of  mj  bftTing  to  >tate  a  ease  for  the  opinioD  of  the  Chief  1889. 

"  Judge  on  (ray  other  point,  to  reqoest  his  Honor'a  ojnnion  on  the  saf-     mtJ^II^- 

"  ficiency  of  the  service.      Tbe  Appellants  then  piodaced  a  paper  writ-  ^ 

"  ing  as  a  certified  copy  of  tbe  deciaion,  and  of  the  order  thereon,  of     MoQiliiR. 

"  tbe  Warden,  as  reqaired  by  the  213th  section  of  tba  '  Minimg  Statutt 

"  1865,'  setting  ont  tlie  minnte  and  order  in  fu]l ;  bnt  the  certiAcate 

"  in  its  terms  only  applied  to  the  minnte,  being  as  follows : 

" '  1  certify  tliat  the  above  is  a  troe  copy  of  the  minnte  of  my  do- 
" '  diion  on  the  aboTenamed  case,  entered  by  me  in  the  Warden's 
"  '  Kgist«r  at  Avoca  afoieswd. 

"  '  C.  WiBBUBTON  Cask, 
"  '  Warden  haxing  tbe  cnatody  of  the  said  roister.' 

"  The  Respondent's  attorney  (Mr.  Hottint)  thereupon  objected  to  the 
"  reception  of  th«  said  paper  ?mting,  on  the  ground  that  the  Warden 
"  eertifled  only  that  the  said  paper  writing  was  a  copy  of  the  minnte  of 
"  his  '  deciriOQ,'  and  not  of  his  '  decision  and  tbe  order  thereon,'  as  re- 
"  qaired  by  tbe  proviso  in  sec.  S13  of  the  Act.  I  expressed  an  opinion 
"  &F0Qrable  to  the  objection,  on  which  the  Appellants'  counsel  tendered 
"  (by  the  clerk  of  the  conrt)  the  register  in  which  the  minnte  of  the 
"  Warden's  '  decisions  and  tbe  orders  tbeieon '  are  entered  nnder  the 
"  lfl3rd  sec  of  tbe  Act,  and  fW>m  which  minutes  tbe  certified  copies 
"  directed  by  the  213th  sec.  to  be  produced  at  the  hearing  of  appeals 
"  are  taken.  Tbe  attorney  for  tbe  Reapondents  admitted  that  the 
"  minnte  of  the  decision  and  order  tbeceon  in  the  register  was  ugned  by 
■  the  Warden,  but  objected  to  its  bmng  received  m  a  compliance  with 
"  the  proviso  in  the  2I3tb  sec.  of  tbe  Act,  as  that  daiise  required,  not 
"  tbe  production  of  the  minnte,  bnt  of  a  certified  copy  thereof.  Having 
"  some  doubts  on  these  objections,  and  whether  if  the  objections  were 
*  teaable  T  ought  to  dismiss  the  appeal,  or  a^onm  the  canse  to  the 
"  next  rattiuga  and  permit  the  Appellants  then  to  produce  at  tbe  faear- 
"  mg  a  dolj  certified  copy  of  tbe  Wsiden'a  minute,  I  rtaerred  the 
"  following  qnestions  for  tbe  opinion  of  his  Honor  the  Chief  Judge  of 
"  the  Conit  of  Mines : 

"  1.    Was  the  service  of  the  notice  of  appeal  lUffidentP 

"  3.  If  not  sufficient,  was  service  admitted  or  wuved  by  tbe  anh- 
"  sequent  serrioe  on  the  Appellants  of  the  paper  writing  hereunto 


"  3.  Oogbt  I  to  have  admitted  tbe  paper  writing  herein  set  ont  as 
"  a  dnly  certified  copy  of  the  Warden's  dedsion  and  of  the  order  there- 
"  on  under  the  proviso  in  tbe  21Stb  sec  ? 

"  4.  Should  I  have  permitted  the  Warden's  register  to  be  produced 
"  at  the  bearing  for  tbe  purpose  of  complying  with  the  requirement* 
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not  like  the  effect  of  a  request  to  postpone  a  case,  as  Jn  re 
Hert/M-dshirt  {q],  as  a  recognition  that  it  should  go  on  with- 
out preliminary  objection. 


The  learned  judge  proceeding  to  hear  the  case  with- 
out finally  deciding  as  to  the  service  of  notice,  the 
Appellants  produced  a  copy  of  the  decision  of  the 
Warden,  and  of  his  order  in  the  case,  having  bis  sig- 
nature at  bottom,  and  then  a  certificate,  "  That  the 
above  is  a  true  copy  of  the  minute  of  ray  decision  in  the 
above-named  case,  entered  hy  me  in  the  Warden's  register 
at  Avoca  aforesaid."  (signed)  "C.  Wabbdbton  Carh,  warden 
having  the  custody  of  the  said  register."  This  was  olijected 
to  by  the  Respondents,  under  section  213,  which  provides 
that  "  No  such  appeal  shall  he  heard,  unless  at  the  hearing 
"  of  sach  appeal  a  copy  of  the  minute  of  such  decision,  and 
"  of  the  order  thereon,  signed  and  ceriiiied  under  the  hand 
"  of  the  Warden,  shall  be  produced  to  such  Court."  The 
Mrtificate  was  objected  to  as  relating  to  the  decision  only, 
not  to  the  decision  and  order.  Section  193,  and  the 
schedule  it  refers  to,  clearly  distinguish  between  a  decision 
and  an  order.  It  provides  that  copies  of  the  register  cer- 
tified by  the  Warden  having  the  custody  of  it,  shall  be 
admitted  in  all  courts  as  evidence  of  such  decision  and 
order,  and,  coupling  the  two  sections,  I  should  be  disposed 
to  hold  that  the  certificate,  if  it  had  been  "  the  above  is  a 
true  copy  of  the  minute  in  the  above-named  ease,  entered 
^3  me  in  the  Warden's  register  at  Avoca  aforesaid,"  would 
have  been  good;  hut  I  think  that  the  particularising  of 
the  decision  makes  it  cease  to  be  a  certificate  as  to  the 
order,  and  therefore,  to  be  a  certificate  under  section  218. 
The  learned  jmlge,  being  disposed  to  yield  to  this  objec- 
tion, the  Appellants  sought  to  use  the  register  itself,  but,  I 
think,  from  the  language  of  the  clause,  requiring  a  copy, 
the  original  could  not  he  used,  but  the  contents  of  the 
register  might  properly  influence  the  learned  judge  as  to 
(g)    4  B.  &  A(L,  G61. 


CASES   IN    COURT  OF 
Mr.  JtaTicE  MoLESwoRTH : — 

This  was  a  special  case  from  the  Warden's  Court,  Bairns- 
dale.  The  present  DefendaDts,  McCarthy  and  othera, 
procured  as  Plaintiffs  in  a  suit  before  the  Warden,  > 
declaration  that  a  claim  was  abandoned  b;  the  then 
Defendants,  and  by  the  Warden's  order  (7th  April)  obtained 
possession  of  a  portion  of  that  claim.  I  am  somewhat 
confused  by  having  been  sent  two  plans  not  exactly  Uie 
same,  but  1  understand  that  McCarthy  and  others  pe^ed 
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not  discQSsed.  luMulcahyv.Ths  WalbaUa  Compaity  no  ques- 
tion on  the  aubJGctwas  raised  before  me,  but  the  Defendants 
(Appellants)  appear  to  have  objected,  and  insisted  before 
the  full  Court  that  the  PliuntifFs  had  taken  up  too  much 
ground  as  a  claim,  and  therefore  that  their  title  was 
altogether  bad.  The  full  Court,  as  reported  Argtia  20th 
May,  1608,  decidedly  overruled  the  objection.  That  case 
was  a  suit  for  encroachment,  30  that  the  decision  would 
be  conformable  to  CritckUy  v.  Graham  (t>),  on  which  I  have 
acted.  Without  expressing  an  opinion  on  the  question  in 
general,  I  would  say  as  to  this  cage,  that  the  Defendants 
might  give  up  the  untried  ground  if  improperly  taken, 
and  confioe  themselves  to  the  abandoned  ground  in 
resisting  the  summons.  I  answer: — 1.  A  claim  may  be 
occupied  under  by-law  30,  which  includes  in  its  area  other 
lands  than  the  subject  of  a  Warden's  declaration  of  aban- 
donment under  by-law  17,  although  such  other  lands  have 
not  been  previously  occupied  by  the  Defendants  in  the 
Bommona  under  17 ;  but  if  the  claim  is  of  the  dimensions 
which  can  be  taken  only  in  worked  and  abandoned  ground, 
it  mast,  to  be  supported,  be  all  in  some  way  of  that  descrip- 
tion. S.  Theholdingthewholearea,  if  contrary  to  the  above 
opinion,  would  be  illegal ;  but,  as  I  understand  the  facts 
and  letters,  the  present  Complainants  should  recover  the 
uea  outside  of  the  letters  p  o  k  l,  and  not  that  within 
Ihem. 


(rj  a  w.  &  w.,  L.,  -m. 


CHIEF  JUDGE   OF   COURTS  OF   MINES.  3W 

"  opmtiaat  at  Lower  Hnntl;  iii  <^b  mining:  dictriet  of  Buidhnnt,  and  1869. 

"  thM  Join  Drain  Crefti,  of  Sandhnnt,  ii  tlie  n^tered  maniger  of         Volak 
"  tha  Compaaj ;  that  by  the  original  mlea  of  the  Companj,  the  nominal  „_ 

"cental  IB  £3,200  starling,  diridfd  into  640  Bharetof  £6  each;  that  b;  Ahhibblli 
"  theamtiDded  mlea,  the  nominal  capital  waa  increaaed  to  £8,000,  divided  Gols-UiijIHO 
"into  3,200  ■harwDf£210i.«ach;  that  the  Plaintiff  waa  the  holdir,  Companx. 
■■  nndar  the  original  rnki,  of  forty  abaraa  of  £6  each  therein,  and  at-ttmami 
"  became,  ODdsr  the  nid  amended  mlea,  the  holder  of  200  Bhares  of 
"  £S  10a.  each ;  tbat  on  the  Sod  day  of  Uarch,  IBSg,  a  call  of  1:  per 
"  iban  waa  aude  hj  (he  directois  of  tha  >aid  Company ;  that  the 
"  original  rales  contained  no  proviaion  for  the  fbrfeitnre  of  sharee  in 
"  the  Company  for  the  nmi-payment  of  calla,  bnt  the  amended  rnlea 
"  proride  that  any  ihareholder  neglecting  or  rethsing  to  pay  any 
"  can  Ibr  the  apace  of  twenty-eight  days  fhim  the  making  thereof,  of 
'  which  call,  seven  days'  notice  aball  have  been  given  by  adTcitisement  in 
"  one  daily  paper  published  at  Sandlinrst,  his  share  or  ebarca  may  be 
"  dadatvd  fbrfhtted  hy  the  director*  fhr  the  time  bring,  and  such  (bare- 
"  holder  ihall  thenc^brth  ceaae  to  be  a  shareholder  in  tLe  Company; 
"  that  on  the  4th  day  of  March,  1869,  notice  of  the  making  of  aud  call 
*  of  1«.  per  abare  waa  given  by  advertiaement  in  the  ladepeadml  news- 
"  paper,  a  daily  paper  pnbUahed  at  Sandhunt ;  that  iliortly  after  the 
"  expiration  of  twenty-eight  daya  tVom  the  making  of  auch  call  the 
"  directora  declared  the  said  shares  of  the  Plaintiff  forfeited,  for  the 
° non-paytneDt  of  the  said  call;  that  before  iasuing  tbe  plaint  the 
"  FlaiDtitr  tendered  to  tbe  Mud  John  Dralce  Crofu  (then  being  the 
"  r^atered  manager  of  the  aaid  Company),  at  the  regiatered  office  of 
"theCompanyin  Sandhnrat,the  sum  of  £10  aterling,  being  tbe  amount 
"  of  the  said  call  of  If.  per  abare  npon  the  Plaintiff*B  aaid  sharea,  but 
"  Cruftt  refused  to  recmve  tbe  same.  At  the  hearing  the  following 
"  additional  beta  were  proved : — That  the  mining  operations  of  the  aaid 
"Company  were  carried  on  on  Ciown  lands;  that  the  Plaintiff  was 
'  absent  from  his  bonae  (being  the  address  r^atered  in  the  booliB  of 
"  the  Company  aa  the  place  to  which  lettera  ahould  be  addreased  to 
"  him)  at  the  time  when  the  call  waa  made,  and  that  he  did  not  return 
"  until  after  the  forfeitnie  had  been  declared  by  tbe  DcfeadantB  ;  that 
"  he  left  at  hia  house  an  agent,  whoae  duty  It  waa  ho  open  and  forward 
"  Id  the  Raintiff  any  lettera  of  importance  that  might  reach  him ;  that 
"  a  letter  fVom  the  Defeudant's  legal  manager,  dnly  notifying  the  call 
"  Ibr  uon.payment  of  which  the  shares  were  declared  forfeited  had 
"  reached  aach  agent,  Imt  that  the  agent  had  not  fbnvardcd  the  same 
"to  the  Plaintitr,  alleging  that  he  considered  the  aameof  no  importance; 
"  that  on  tbe  20th  day  of  May,  18G9,  the  Pluntiff's  said  shares  were 
"  declared  forfeited  for  the  non-payment  of  the  aaid  call  i  that  at  tbe 
'  tune  of  anch  forfUtnre  the  aaid  shares  were  and  have  since  1)een  and 
"  aUU  are  of  the  value  of  £1  each,  or  thereabouts ;  that  no  notice  of  the 
"  intention  of  the  directors  of  tbe  raid  Company  to  forfeit  tbe  said 
"  ahares  nan  given  to  the  Ilaintiff  prenoiuly  to  the  forfeiture,  and  the 
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Mr.  Martley  and  Mr.  Holroyd  for  the  Respondent. 
Legislature  did  not  intend  to  give  the  unrestricted  pow 
forfeiting  shares,  which  has  heen  assumed.    If  it  had  I 
intended  to  give  it  at  all,   conditions  would  have  I 
provided  against  an  improper  exercise  of  the  power 
the  Act  is  altogether  silent  on  the  suhject.     Membe  ' 
Companies  under  the  Act  are  intentionally  protected  I 
forfeiture  of  shares.     A  Company  is  only  permitte: 
make  rules  for  the  purposes  enumerated  in  sectio  i 
The  maxim  *'  Expressio  unhis  excltmo  est  aUerius  "  appli : 
the  enumerated  subjects.     The  expression  "objects 
inconsistent  with  this  Act "  means  objects  ^usdem  gt  i 
subordinate  and  incidental  to  those  specified,  not  difi 
objects.    The  rules  must  be  in  reference  to  named  ol  i 
or  why  name  any?    On  the  other  construction,  gc  i 
words  would  have  been  sufficient,  and  the  enumei  . 
surplusage.      It    is   evident    that  the  enumeratioc 
intended  to  be  exhaustive.     As  transfer  and  relinc  i 
ment  are  named,  forfeiture  would  have  been  named  ■ 
if  contemplated.     Relinquishment  is  clearly  referre(]  . 
excluding  a  proceeding  in  invitum, 

Mr.  J,  W.  Stephen  in  reply.  There  is  no  similai  ; 
the  different  objects  specified  in  the  89th  section  I 
can  constitute  them  a  genus.  There  can,  therefore,  i 
limitation  to  objects  ejusdem  generis.  The  case  r€  • 
itself  into  the  question  whether  forfeiture  is  incon! 
with  the  Act,  and  no  inconsistency  has  been  suggest 

The    following  cases  were    referred   to :  —  Cotd  i 
Hardy  (w) ;  Taylor  v.  Patterson  (x) ;  Solomon  v.  Colli 

Quartz   Company  (y) ;    Fenton   v.    Skinner  {z) ;    Mm  ' 

Schmalz  (a);    Barrett  v,  Stockdale  Railway  Company  \ 

Cur,  ac 

(tp)   Ch.  Ct.  of  M.,  Ist  Dec.,  («)  1  W.  &  W.,  L.,  66 

1868,  ^»te,  Vol.  v.,  M.  (a)  L.  R.,  3  C.  P.,  313 

(a?)    2  W.  &  W.,  L.,  32.  (b)  2  M.  &  Or.,  134. 
(y)  Ante,  Vol.  IV.,  L.,  128. 
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the  office  of  the  company,  requeeted  to  be  reinstated, 
was  refused,  and  then  issued  his  plaint  for  the  same  oli 

I  do  not  think  that  the  Act  2^8  authorised  the  com] 

to  make  rules  for  the  forfeiture  of  shares  of  its  mem  I 

The  section  which  enables  it  to  make  rules  is  the  : 

It  enumerates  various  subjects  of  rules — number,  qi 

cation,  quorum  of  directors ;  holding  of  meetings  of  s  I 

holders  and  directors ;  election  and  removal  of  direc  I 

the  deposit  and  custody  of  proxies ;  removing  and  apj 

ing  manager,  bankers,  solicitor ;  declaring  dividends , 

making  calls ;  for  the  transfer  and  relinquishment  of  si 

and  the  conditions  on  which  the  same  respectively 

be  effected  ;   for  minutes  of  meetings ;  preparing  ba] : 

sheets,  auditing  and  examining  them ;  making  re{  i 

custody  and  use  of  common  seal,  and  "  for  any  other  ol  i 

not  inconsistent  with  the  Act."    Speaking  of  making  i 

it  does  not  add  enforcement  of  them  ;   leaving  that 

provisions  of  the  Act,  sections  6  and  37.    It  auth 

rules  for    the    transfer    and    relinquishment  of  a 

voluntary  acts  of  the  shareholders,  over  which  othe 

interested,  to  see  that  the  transferrors  shall  pay  up 

they  transfer,  and  transfer  to  transferrees  solvent  and 

found.     Other  Acto  for  incorporating  companies,  st 

the  English  ** Ccmptmiea*  Clames  ComolidaUcm  Act"  ai 

Act  190,  make  definite  provisions  for  forfeiting  share 

subject  requiring  distinct  considerations.    Provisio 

forfeiture  are  regarded  as  exceptional  and  to  be  & 

construed — Ldndley  on  Partnership,  617 — ^and  geners 

eluding  words  as  to  powers  relate  to  those  of  simila 

to  those  before  enumerated,  not  to  those  totally  di 

and  of   a   class   to   be   less   readily   conferred — J 

Maxim's,  6d5. 

I  have  felt  some  difficulty  as  to  Nolans  rights  frc 
acts  of  assent  to  the  rule  in  question;    but  an 
forfeiture  is  invalid  even  as  to  those  who  have  assei 


1 1 

1 1 
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I  think  the  person  seeking  relief  should  shew  something        19S&. 
of  mistake  or  sarprise,  and  subsequent  activity;  should        Noun 
quite  clear  himself  from   suspicion  of  having  held  back,      kyni°'«tTA^ 
watching  the  fluctuations  of  the  value  of  the  mine  before  Qouj-Mmnia 
deciding  upon  keeping  or  leaving  shares.     The  subject  of 
equitable  relief  from  total  forfeiture  of  a  share  hy  non- 
payment of  a  call,  is  quite  different  from  thst  of  relief  from 
a  lai^e  pecuniary  penalty,  as  in  Cotcltett  v.  Hardy,  which  I 
decided,  reported  in  The  Argus,  8rd   December,  1868,  on 
the  ground  that  exorbitant  interest  is  not  illegal  here. 
On  the  whole,  I  affirm  the  decree  of  the  learned  judge  for 
the  Plaintiff.    'I'be  Plaintiff's  conduct  in  assenting  to  the 
rules  which  he  now  infringes,  I  think  should  disentitle 
him  to  costs,  even  of  appeal. 


Decret  affirmed.     Each  party  to  abide 

his  own  eoita,  depntiz  to  be  returned. 


Ca 


^A8E  stated  as  follows  by  the  Judge  of  the  Court  of  section  212  of 

Mines  at  Sandhurst,  on  an  appeal  fi»m  the  decision  of  a  t*"'  "Mining 

„,  "^  Statute"  doM 

Warden  : —  not  authorU* 

service  of 
notice  of 

"  The  caae  came  before  me  26tli  June,  Mr.  Marlley  appearing  for  the  appeal  upon 

"  Appellant.    Mr.  Byriia,  u  counsel  for  the  Beipondent,  objected  that  the  aathoriied 

"  the  Court  wai  not  letsed  of  the  appeal,  aa  no  notira  of  it  had  been  ^"'^^  °^  ■ 
"  aerred  on  the  Beapondent     Mr.  Kynw  did  not  ^pear  for  any  other       T^^^nower 

"  pnrpoae  but  to  urge  tbii  objection.     The  Appellant  was  called  on  to  gf  ,„  attomej 

"  prove  HTViM  of  notice  of  appeal.    It  naa  admitted  that  though  the  in  a  Warden'* 

"  Retpondent  could  be  readilj  found,  he  had  not  been  aerred  peraoaall;.  court  ceaaea 

"  Evidence  waa  given  by  the  AppeUant  to  ahew  that  Mr.  Booker,  hia  uponthe 

"  attorney,  waa  informed  bj  Mr.  Bromt,  who  swore  he  waa  at  the  tinie  fw^v  "'J^ 

not  repreaent  hia  client  to  recdve  notice  of  appeal. 

Beapondenta,  on  appeal,  have  a  right  to  object  to  defective  service  upon  themielves  or 
others ;  and  to  cron-eiamine,  or  give  evidence,  npon  controverted  facta  aa  to  aervice. 

Objections  to  the  hearing  of  an  appeal,  as  to  service  of  notice,  and  preliminary  objec- 
tions to  the  hearing  of  a  suit  as  to  service  of  aummons,  may  he  the  subject  of  a  special 
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Mb.  Jttsticb  Moxeswobth  : — 

This  is  a  special  case  from  the  learned  Judge  o 

Court  of  Mines,  Heathcote.     This  case  originated 

suit  before  a  Warden  by  Neil  against  Murphy  and  anc 

seeking   a    declaration   of   forfeiture  of  a  claim. 

succeeded,  and  Murphy  sought  to  appeal.     He  coir 

with  the  other  requisites,  but  served  his  notice  of  a 

not  on  Neil  but  on  Mr.  Browrif  who  had  acted  as  his 

nej.     At  the  time  for  hearing  before  the  learned  j 

Mr.  Martley  as  counsel  appeared  for  Murphy,    Brom 

prepared  to  resist  the  appeal  on  the  merits  ;  but  ar 

barrister,  Mr.  Byme^  instructed  by  Mr.  PJidps,  a  new 

ney  of  NeiTs,  insisted  that  the  appeal  was  irregulai 

non^service  upon  Neil,  stating  that  he  appeared  wit 

object  only.     It  was  alleged  by  Mr.  MartUy  and  Mr. 

that  Neil  had  authorised  Brown  to  receive  notice 

Brmcn  told  Murphy's  attorney  so,  and  did  receive  it 

Byrne  sought  to  contest  by  cross-examination  and  ev 

the  &ct  that  Neil  had  authorised  Brown  to  receive  ] 

The  learned  judge  expressed  an  opinion  in  limine, 

the  facts  alleged  for  Murphy  were  true,  the  appei 

irregular,  but  allowed  evidence  to  be  received  oi 

truth,  not  allowing  Mr.  Byrne  to  interfere. 

I  have  first  to  consider  whether  objections  mad 
appeal  being  heard,  can  be  the  subject  of  a  special 
me  under  the  Act  No.  291,  sec.  171.      Preliminar} 
tions  to  a  hearing  of  a  suit,  as  to  service  of  sui 
would  stand  on  the  same  footing  as  objection  to  hea 
appeal  as  to  service  of  notice  of  appeal.    As  to  botl 
are  difficult  questions,  as  to  the  sufficiency  of  sei 
notice  upon  parties  appearing,  and  which  they  may 
to  parties  not  appearing ;  and  the  judge  may  be  di 
doubtingly,  to  overrule  objections  and  hear,  as  w< 
allow  objections  and  not  to  hear.     In  the  formei 
would    certainly    be    convenient    that    the    prel 
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OSBORNE  AND  Others  t;.  ELLIOT. 


s. 


SPECIAL  case  stated   bj  the  Judge  of  the  Coui 
Mines  at  Sandhurst  as  follows : — 


"  The  stiit  was  by  Osborne  and  seyen  other  Flaintif&  to  r  i 
"  encroachment  and  recover  the  yalue  of  abstracted  gold.    The 
**  set  oat  a  minmg  lease  from  the  Crown  to  Osborne  for  fifteer 
"from  7th   May,  1866;   that  by  deed  poll,   29th  September, 
"  O^ome  declared  that  he  and  the  three  other  first-named  FI  i 
"  were  entitled  to  the  lease  in  equal  fourth  shares;  that  by  agre  : 
"  dated  8th  June,  1868,  between  the  first  four  Flaintiffs  of  t  i 
"  part,  and  the  last  four  Flaintiffs  of  the  other  part,  the  last  four  i 
"  to  work  the  land  in  the  lease  on  tribute ;  that  the  D(;fenda  . 
"  oocopier  of  adjoining  land,  had  trespassed  on  the  land  in  let  ! 
"  removed  gold  therefrom.    By  the  agreement  of  8th  June,  wh  : 
*'  not  under  seal,  the  last  four  Flaintifis  undertook  to  work  tfa 
"  for  two  years,  finding  labour  and  materials,  and  to  pay  to  t  i 
"  four  Flaintiffs  thirty  per  cent,  of  the  g^ross  yield  of  gold.    It  a]  ; 
"  that  the  encroachment  complained  of  was  first  discovered  in  Fe  i 
*'  1869,  but  the  Flaintifis  were  unable  to  prove  whether  it,  or  a  ; 
"  of  it,  had  taken  place  before  or  after  8th  June,  1868,  on  which   , 
"  tribute  agreement  was  entered  into.    The  Flaintiffs  gave  evic  ; 
"  shew   the   value   of  stone   abstracted.     At   the   close  of  F]  i 
"  case,  the  Defendant's  counsel  applied  for  a  nonsuit,  on  the  i   ' 
**  that  it  appeared  from  the  documents  relied  on  in  the  plaint  thi 
"  four  first-named  Flaintiffs  were  entitled  to  sue,  the  four  last  ^ 
"  and  vice  versd ;  that  it  substantially  sought  alternative  relief 
"  of  two  classes  of  Flaintiffs  who  could  not  properly  be  joined  1 
"as  Co- Plaintiffs;   that  a  relation  rdsembling  that  of  landl*    i 
"  tenant  appeared  to  exist  between  them  at  the  commencement    : 
"  suit,  and  they  could  not  be  allowed  to  blow  hot  and  cold.    I  h    : 
"  I  could  rectify  a  misjoinder  of  Flaintiffs  by  virtue  of  sectioi    . 
"  the  statute  and  order  one  or  other  class  of  Flaintiffs  to  be  str    I 
"  to  as  to  accord  with  such  evidence  as  might  in  the  cours    i 
"  hearing  be  given  in  reference  to  the  time  when  the  encro    I 
"  and  the  asportation  of  stone  actually  took  place.     I  intimate< 
"  soon  as  the  time  was  proved  at  which  the  encroachment  took     I 
"  should  either  strike  out  one  class  of  Flaintifis  or  dismiss  t 
"  meantime,  I  would  assume  that  the  time  of  the  discovery  was      i 


was  made  for  the  tributers.    On  special  case. 

Held,  that  it  wa«  a  case  for  amendment  under  section  130 
nght  in  deferring  the  discretion  of  the  manner  of  amendm 
discovered. 
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aathoritj  for  the  licensees'  right  to  sue.   .  A  wroBg 
cannot  impeach  the  validity  of  the  licence  and  set  i 
juM  tmiU.       Section  180   gives    the  widest  discretioi 
amending,   and  is    even    mandatory  in    providing 
misjoinder  shall  not  vitiate  proceedings. 


Mr.  J.  W,  Sicken  in  reply. 


Ctir.  adv. 


Mb.   JvflTIOX  MOLEBWOBTH  : — 

This  is  an  appeal  from  the  learned  Judge  of  the  < ! 
of  Mines,   Sandhurst.      On  the  7th  May,  1866,  a  | 
mining  lease  was  granted  by  Her  Majesty  to  Mr.  0  i 
of  a  piece  of  land  for  fifteen  years.     By  deed-poll, 
September,    1866,   Osborne    declared    that  he   and    t 
others  held  each  a  fourth  of  the  benefit  of  the  dc  i 
By  agreement  in  writing,  not  under  seal,  8th  June,  1 
between  Osborne  and  these  three  others  of  the  one 
and  Mr.  Arthur  and  three  others  of  the  other  part, :  £ 
agreed  that  the  parties  of  the  second  part  should  wo]  i 
leased  land  on  tribute  for  two  years  on  certain  terms 
provisions  for  determination  and  manner  of  working  ; 
parties  of  the  second  part  agreed  to  pay  the  parties 
first  part,  thirty  per  cent,  of  the  gross  yield  of  gold 
the  whole,  from  the  language  of  this  instrument,  I    ' 
say  that  it  purported  to  be  an  exclusive  licence  to  ' 
mines  on  the  specified  ground,  which  could  not  be  gi  i 
effectually  without  deed.    (The  cases  are  collected :    I 
^nidge  on  Mines,  351.)    The  Defendant  being  in  occu   ; 
of  adjoining  land  trespassed  by  undermining  the  L  : 
question,  and  taking  gold.     The  eight  parties  to  the 
ment  of  8th  June,  1868,  joined  in  a  plaint  statii  | 
above  facts,  praying  an  injunction,  deliveiy  of  poss  i 
of  the  land,  and  payment  of  the  value  of  the  gold  ta  i 

W.  W.  *  a'b.      vol.  VI. MINING  OASES. 
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1869. 

OSBOBNX 

V. 

Elliot. 


Judgment. 


At  the  hearing  of  the  case,  it  appeared  that  the  encroach- 
ment was  discovered  in  February  last,  but  the  Plaintiffs 
could  not  prove  whether  it  in  fact  occurred  before  or  after  the 
8th  June,  1868.  The  Plaintiffs  gave  evidence  of  the  value 
of  the  gold.  The  counsel  for  the  Defendant  then  insisted 
that  the  Plaintiffs  should  be  nonsuited ;  that  if  the  four 
first  Plaintiffs  were  entitled  to  sue,  the  four  last  were  not, 
and  vice  versa;  that  the  relation  between  the  first  aod 
second  four  was  that  of  landlord  and  tenant,  and  that  tbej 
could  not  join,  and  that  no  amendment  could  be  allowed 
under  section  130.  The  learned  judge  held  that  it  was  a 
case  for  amendment  under  that  section,  and  that  the 
option  of  the  rnanner  of  amendment  might,  and  should  be, 
postponed  until  the  time  of  encroachment  was  fixed  bj 
evidence.  The  counsel  for  the  Plaintiffs  insisted  that  all 
eight  were  properly  joined,  and  that  the  relation  of  the 
eight  was  that  of  co-partners.  The  learned  judge  adhered 
to  his  view,  intimating  that  at  that  stage  of  evidence  the 
encroachment  should  be  deemed  to  be  in  February,  1809, 
and,  therefore,  that  tlie  last  four  Plaintiffs  should  succeed, 
and  be  retained.  The  Defendant  then  went  into  evidence, 
from  which  it  appeared  that  the  encroachment  was  aboat 
August,  1868,  after  the  agreement,  and  the  Plaintiff' 
counsel  elected  to  amend  by  striking  out  the  four  first 
Plaintiffs,  and  taking  a  decree  for  the  last  four  for 
£235   Ss.   5(i.   and  costs. 


The  case  is  referred  to  me  as  if  the  question  was,  if  the 
learned  judge  was  right  in  amending,  or  should  have  dis- 
missed for  misjoinder.  Passing  for  the  present  over  the 
difficulty  of  the  want  of  a  seal  to  the  agreement,  8th  Jane, 
1868,  I  think  the  relation  of  the  two  sets  of  Plaintifis 
might,  for  the  purposes  of  this  suit,  be  called  landlord  and 
tenant.     It  was  not  at  all  like  that  of  co-partners.    The 

m 

four  last  would  get  gold,  by  means  causing  no  responsi- 
bility to  the  four  first  for  expenses,  would  hold  that  gold 
as  belonging  to  those  four  as  against  the  rest  of  the  world, 
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with  the  liability  to  give  a  portion  of  it  to  the  first  four. 
Ab  to  the  remedj  of  injunction,  I  think  the  eight  might 
join :  as  to  account  of  value,  not  because  the  gold  raised 
or  unraised  would  never  be  their  common  property ;  but 
I  think  that  it  was  a  case  for  amendment  under  the  large 
vords  of  section  130.  I  decided  OxUy  v.  LUtU  under  sec- 
tion 186,  and  in  it  the  four  complainants  had  such  exactly 
parallel  rights,  that  there  was  no  reason  to  retain  one  rather 
than  the  other.  I  think  also  the  j  udge  was  right  in  deferring 
the  discretion  of  the  manner  of  amendment  until  the  facts 
were  entirely  discoTered.  I  think  that  if  the  four  last 
Plaintiffs  were  in  actual  possession  of  the  mine,  whether 
their  title  was  good  or  bad  as  between  them  and  the  four 
first,  they  were  entitled  to  recover  damages  ^m  a  common 
wrongdoer.  Persons  in  possession  of  a  mine  for  such  an 
interest  aa  the  agreement  of  the  8th  June,  1868,  purported  to 
give,  might  maintfun  trespass  against  an  encroacher,  (cases 
collected — Saunders'  Pleading!  and  Evidence,  1126;)  and  a 
person  in  possession,  whether  under  a  good  or  bad  title,  may 
maintain  trespass  against  a  wrongdoer  having  no  colour  of 
title  (caaes  collected,  trf.  1127).  An  authority  for  both  posi- 
tions, in  its  facta  very  like  the  present  case,  ia  Marker  v.  Birk- 
fieck.  The  point  decided  in  it  was  that  the  remedy  was  not 
an  action  on  the  case,  but  it  was  treated  as  a  doubt  aa  to  the 
form  of  action,  which  for  our  discussion  is  immaterial. 
See  Tkuricott  v.  Martin  (/),  and  also  WHd  i:  Holy(g),  which 
is  also  material  as  to  the  damages  to  be  given  to  the  last 
four  Plaintiffs,  being  irrespective  of  the  tribute.  But  this 
view  has  thrown  me  upon  a  difficulty.  I  have  nothing 
before  me  to  shew  that  the  four  last  and  now  continuing 
Plaintiffs  were  in  posseasion  of  the  mine.  I  should 
ordinarily  upon  an  appeal  decide  upon  the  point  which 
the  learned  judge  represented  to  present  the  only  doubt, 
but  I  think  it  possible  in  this  case,  from  the  confusion  in 
thtr  form  of  the  plaint  and  amendment,  that  the  importance 

of  tllj:.  nnscsaeinn   nf   iUaca    fniir    PlaintlfTa    waa    nval■l,^,^l,r..1 
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AtthelieariDgof  the<^  '0 

act  was  discovered  /   0 

liuuld  not  prove  whe'/V   f^  ,   , 

Elliot.  _  *^     .  .        .   s  iT  .nt  Msla  ot  'Cab 


— -—               ,            ,.              J    .=  ^  on  Thorada J 

OuoBm  mant  was  discovered  ^  *  ,      l-    * 

-                   ,                   1      '  ^  ^  n  the  sabiect  ; 

"■  could  not  prove  whe*^  -  " 
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Mr.  Warden  AkekmrH,  made  in  a  proceeding  before  him  on  the  7th 
day  of  April,  1869,  at  Alexandra,  in  the  Ooulbnm  diviBion  of  the 
mining  district  of  Beechworth,  and  in  which  they  were  Compliunants, 
"  and  you,  the  said  Thomas  Callaghan  and  William  Callaghan,  were 
"  Defendants,  •  •  *  intend  to  appeal  to  the  Conrt  of  Mines  to  be 
"  holden  at  Jamieeon  on  the  9th  day  of  July  next — that  is  to  say.  to 
the  next  Conrt  of  Mines  of  the  mining  district  of  Beechworth,  at  the 
ntting  of  Buch  Conrt  which  next  after  the  expiration  of  fifteen  days 
from  the  making  of  the  said  decision  shall  be  held  at  Jamieson — 
"  against  such  decision."  The  notice  set  out  the  grounds  of  appeal, 
and  concluded,  "  Tours,  &c.,  Fbkd.  Costbb,  Attorney  for  and  on  behalf 
"  of  the  Appellants  above-named." 

The  day  for  the  next  sittings  of  the  Conrt  of  Mines  had 
not  been  fixed  when  the  notice  was  given,  nor  was  it 
announced  until  the  11th  June  following,  when  a  notice 
appeared  fixing  the  sitting  for  the  10th  July  then  next 
The  Qeneral  Sessions  had  in  the  previous  December  been 
fixed  to  sit  on  the  0th  July,  and  the  day  for  appeal  was 
fixed  for  the  9th,  as  the  Court  of  Mines  usually  sat  about 
the  same  time  as  the  General  Sessions  were  held. 


1869. 


Staiemefd, 


Mr.  Bunny  for  the  Appellants.  The  notice  substantially 
complies  with  the  requirements  of  section  213.  If  the 
day  for  the  sittings  of  the  Court  is  not  fixed  when  the 
notice  of  appeal  is  given,  it  is  impossible  to  follow  the 
schedule  by  naming  the  day,  and  it  is  enough  to  name 
the  next  sittings.  Flinn  v,  Kilgowr  [h).  The  mistake  as  to 
the  date  is  corrected  by  the  words  "  that  is  to  say."  The 
day  is  mentioned  as  that  upon  which  the  appeal  will 
probably  be  heard,  but  is  clearly  conditional  upon  the 
sittings  being  then  held.  It  is  not  pretended  that  the 
Respondents,  who  appeared  to  object,  were  in  any  way 
misled  by  the  error  as  to  the  date.  It  is  not  necessary  that 
the  Appellants  should  themselves  subscribe  the  notice: 
all  that  is  necessary  is  that  their  names  should  appear. 
The  signature  may  be  by  an  agent.  Frayne  v.  Carr(j): 
FUnn  V.  Kilgowr,    Here  the  names  appear  at  the  heading 


Argumeni. 


(A)    Ch.  Ct.  of  M.,  15th  June, 
1868.  AnU,  Vol.  V.,  M. 


{j)   Ch.  Ct.  of  M.,  16th  March, 
1868,  Ante,  Vol.  V.,  M. 
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for  the  hearing  of  the  appeal,  it  ran,  "  on  the  9t 

of  July  next — that  is  to  say,  to  the  next  Court  of  " 

of  the  mining  district  of  Beechworth,  at  the  sittii 

such  Court  which   next  after   the   expiration   of  i 

days  from  the  making  of  the  said  decision  shall  h 

at  Jamieson."     At  the  time  of  the  appeal,  the  G 

Sessions  at  Jamieson  had  heen  fixed  for  the  0th 

The  sittings  of  the  Court  of  Mines  had  not  been  fixe 

they  usually  are  about  the  same  time.     They  were 

wards  fixed  for  10th  July.    The  statute,  section  219,  < 

the  notice  to  state  the  time  of  hearing  the  appet 

FUnn  V.  Kilgour,  I  held  that  when  the  sittings  of  the  IP 

Court  were  not  fixed,  the  notice  might  be  as  for  tl 

Court  which,  after  the  expiration  of  fifteen  days,  &c 

there  no  day  was  named ;  here  a  wrong  day,  the  9th,  is  i 

and  absolutely,  not  as  conjectural  or  so  as  to  be  quali 

the  subsequent  "  that  is  to  say."  Persons  used  to  legal 

or  knowing  the  facts  about  the  sittings,  might  underst 

subsequent  words  as  qualifying  "the  9th,"  but  these  fo 

intended  to  give  simple,  unmistakeable  information 

professional  people,  and  the  form  here  used  might  n 

As  to  the    first-mentioned    objection,    the    sectic 

directs  the  form  schedule  29  to  be  used,  but  I  ha 

some  slight  deviation  from  it  allowable,  and  have 

Frayne  v.  Carr,  and  FUnn  v.  Kilgour,  that  the  nc 

the  Appellants  at  the    bottom  of  the  notice  nc 

inflexibly  be  in  their  own  writing;    but  I  think 

venient   that   they  should  be.     Here   the   names 

the  commencement,  not  the   bottom  of  the  noti 

this  form,  if  generally  adopted,  would  make   tb 

ing  by  deputy,  general.     I  therefore  adhere  to  the 

the  schedule,  and  answer — 1.   The  notice  of  app< 

not  properly  name  the  sittings  of  the  Court  at  whic 

intended   the  appeal  should  be   heard.      2.    It 

sufficient  that  the  notice  of  appeal  is  signed  by  tl 

ney  **  for  and  on  behalf  of  the  Appellants,"  but  th« 

lants'  names  should  appear  at  the  bottom.  * 
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CONSTABLE  i 


App«i1a  from  OPECIAL  case  stated  by  the  Judge  of  the  Coart  of 

Wudeni  to  ,,.            .   o^        n 

tha  Dlrtrict  Mines  at  Stawell 

Courts  ot  , 

Mine*  abotild 

be  practiollj  ConilabU  was  summoned  before  the  Warden  for  injuring 

ll^^^^^^i^,  a  race  belonging  to  the  Beapoadents,  and  a  deciaioo  wu 


«< 

(( 
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"  that  the  first  gronnd  of  appeal  was  not  a  ground  of  appeal  wit 
"  meaning  of  the  Act,  not  setting  forth  any  particular  objection 
"  decision  of  the  Warden,  but  merely  saying  in  general  terms  1; 
"  Warden  was  wrong ;  that  the  second,  third,  and  fifth  groi 
"  appeal  were  not  raised  before  the  Warden,  and  therefore  « 
"  decided  by  him ;  and  that  it  could  not  be  an  appeal  against  his  i 
"  when  he  had  not  decided  upon  the  particular  questions  set  l 
those  grounds  of  appeal*  Mr.  Trench,  for  the  Apellants,  coi 
that  the  appeal  was  in  the  nature  of  a  rehearing,  and  tl 
Appellant  was  not  confined  to  the  case  proved  before  the  Ward 
"  could  state  any  grounds  of  appeal,  although  none  of  them  wei  > 
"  before  the  Warden  and  decided  by  him.  The  question  is,  i 
"  in  the  opinion  of  the  Chief  Judge  of  the  Court  of  Mines,  the  A : 
"  is  entitled  to  a  rehearing,  to  the  extent  of  being  allowed  1 1 
"  another  and  difierent  case  to  that  proved  before  the  War  I 
*'  whether  he  is  to  be  confined  to  the  case  proved  before  the  W  i 
"  support  of  his  complaint,  and  to  the  grounds  of  his  apx>eal  agt  i 
"  decision  of  the  Warden,  such  grounds  of  appeal  being  the  p: 
"  grounds  raised  before  the  Warden  and  decided  by  him." 

Mr.  Trench  for  the  Appellant. 

Mr.  M*DermoU  for  the  Eespondents. 

Cur,  cu  i 


Mb.  Justice  Molesworth  : — 

In  this  case  Smith  and  others  sued  Constable  \ 
Warden,  who  decided  in  favour  of  the  Complainai 
Constable  appealed  to  the  learned  judge  of  the  C 
Mines.     On  the  opening  of  the  Appellant's  case, 
for  the  Bespondent  insisted  that  some  of  the  gro 
appeal   urged,   were    on    points    not    raised    hef< 
Warden.     The  learned  judge  has  sent  me  a  speci 
inquiring  whether  the  Appellant  is  entitled  to  a  re 
to  the   extent  of  heing  allowed   to   prove   anotb 
different  case  to  that   proved   before   the   Warde 
whether  he  is  to  be  confined  to  the  case  proved  be: 
Warden  in  support  of  his  complaint,  and  to  the  { 
of  his  appeal  against  the  decision  of  the  Warde 
grounds  of  appeal   being  the  particular  grounds 
before  the  Warden  and  decided  by  him. 


CHIEF  JUDGE  OP  COURTS  OF  MINES. 


61 


are  cases  against  such  confinement  to  Appellants,  as 
Stinson  r.  Browning  (m),  Buggin  v.  Bennett  (n),  The  King  v, 
Commiasioners  of  Excise  (a),  and  other  cases,  collected  in 
1  Bums'  Justicey  167,  which  shews  that  the  word  "  appeal " 
does  not  exclude  new  matter.  I  rather  think  that  persons 
who  do  not  appear  before  the  Warden  may  appeal.  The 
Warden's  is  intended  to  be  a  court  of  quick  action  between 
parties  often  unrepresented  by  counsel  or  attoi*ney8,  yet 
dealing  with  cases  involving  the  rights  to  property  of 
lar^re  value,  and,  as  I  expressed  an  opinion  in  Mulcafiay  v. 
Walhalla  Company  {p),  binding  the  rights. 


1869. 

CONBTABLB 
V, 

Smith. 
Judgment. 


As  to  saying  that  it  is  unjust  to  Wardens  to  reverse 
their  decisions  upon  grounds  which  they  were  not  called 
upon  to  consider,  those  who  know  that  the  material  is 
changed  will  know  that  their  opinion  is  not  overruled. 
As  to  the  danger  of  parties  holding  back  their  true  cases 
before    Wardens,  and   making  the  district,   in  fact,  the 
primary  judge,  the  power  of  dealing  with  costs  will  check 
it;  the  power  of  adjournment  will  prevent  the  incon- 
venience  of  surprise.      I  think  that  appeals  from  the 
Wardens  under  the  "  Mining  Statute  **  should  be  practically 
rehearings.     The  second  question  has  a  mistake — using 
the  word  '*  complaint." 

I  answer : — The  Appellant  is  entitled  to  a  rehearing  to 
the  extent  of  being  allowed  to  prove  another  and  different 
case  to  that  proved  before  the  Warden.  (2)  He  is  confined 
to  the  grounds  stated  in  his  notice  of  appeal,  subject  to 
the  relaxation  of  section  216. 


35  L.  J.,  M.  C,  152. 
4  Burr.,  2035. 
8  M.  A  S.,  133. 


(p)    Sup.  Ct,  Vic,  12th  April, 
1868,  Ante  Vol.  V.,  Eq. 
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1869. 
Sovemher  16. 

A  certificate  of 
registratioD  of 
raspension, 
ander  sec.  76 
of  the  Mary- 
borough by- 
laws  of  17th 
September, 
1866,  usued 
on  a  verbal 
application 
only,  is  in- 
effectual  as  an 
excuse  for  not 
working  a 
claim. 


BRABENDER  v.  GIBBS. 


s 


TECIAL    case    stated  by  the  Warden   at  Avoca  as 
follows : — 


"  This  case  was  heard  before  me  at  Avoca,  in  the  Maryborough 
mining  district,  on  the  15th  October,  1869.  In  the  course  of  the 
hearing,  the  Defendant  produced  a  certificate  under  the  hand  of  the 
mining-registrar,  exempting  g^und  said  to  be  held  by  him,  from  the 
operation  of  the  by-laws  imposing  forfeiture  for  non- working  of  the 

"  claims  for  a  period  of  six  months  from  the  1st  of  April,  1869 ;  and  on 
producing  the  said  certificate  he  stated  that  he  merely  applied  to  the 
mining-registrar   for  the    same    verbally,   and    not  in  writing,  as 

"  required  by  section  76  of  the  Maryborough  by-laws  of  17th  Septem- 
ber, 1866,  which  is  the  only  section  under  which  such  a  certificate 
could  be  granted.  For  the  Complainants  it  was  contended  that  the 
power  of  the  registrar  to  give  such  a  certificate  was  conditional  on 
the  application  for  the  same  being  in  writing,  and  that  any  such 
certificate,  granted  on  a  merely  verbal  application,  was  utterly  worth- 

"less,  and  oould  never  acquire  any  existence  in  law;  and  it  was  in 
point  of  law  no  certificate  of  exemption  at  all,  wholly  void,  and  not 
simply  voidable."  ITie  question  reserved  was  — "  Is  a  certificate  of 
exemption,  under  said  section  76  of  said  by-laws,  granted  by  the 

**  mining-registrar  on  a  merely  verbal   application  for  the  same,  ab- 

"  solutely  void,  or  only  voidable  ? ' 


<( 


it 


« 
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Mr.  Atkins  for  the  Defendant. 


No  appearance  for  the  Complainants. 


Cur.  adv,  vult. 


December  1.      Mr.  Justtce  MolESWORTH  : — 


Judgment. 


This  is  a  special  case  from  the  Warden,  Avoca.  I  collect 
that  the  Complainants  were  endeavouring  to  enforces 
forfeiture  or  liability  by  the  Defendant  neglecting  to  work 
a  claim,  and  that  the  Defendant  sought  to  protect  himself 
by  having  registered  a  suspension,  under  Maryborough 
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by-law,  17th  September,  1866,   No.  76,  his  certificate  of 
registration  having  been  obtained  from  the  registrar  upon 
a  verbal,  not  written,  application.     The  form  in  which  the 
question  is  put  to  me  is,  whether  the  certificate  was  void 
or  voidable,  which  would  be  right  if  there  were  any  pro- 
ceeding to  set  aside  a  registration  of  suspension ;  and  the 
question  was,  if  it  should  be  resorted  to  before  the  plaint. 
But  there  is  none  such.      The  question,  I  apprehend, 
should    be   if  the   suspension   certificate   is  an  effectual 
protection  from  the  forfeiture,  and   that  depends  upon 
whether  the  provision  for  the  application  being  in  writing 
was  obligatory  or  directory.     I  have  doubted  whether  the 
written  request  was  intended  mainly  for  the  assistance  and 
protection  of  the  registrar,  and  which,  therefore,  he  might 
dispense    with   as    for    the    protection    of   the    interests 
of  the  mining  public.     There  might  be  many  purposes  for 
which  writing  would  afford  material  evidence  against  the 
applicant.    Besides,  the  by-laws  make  no  express  provision 
for  the  registrar  keeping  any  index  of  suspensions,  so  that 
persons  inquiring  at  his  office  might  find  no  means  there 
of  ascertaining  the  ground  upon  which  the  suspension  was 
souglit,  or  its  truth,  falsehood,  or  date,  but  the  written 
application.     Its  existence,  therefore,  might  be  of  public 
importance,  and  the  provision  is,  I  think,  but  with  doubt, 
obligatory. 


1869. 
Bbabbnssb 

V, 
OlBBS. 

Judgment. 


I  answer,  that  the  certificate  issued  under  the  said  76th 
section,  being  only  verbally  applied  for,  was  ineffectual  as 
an  excuse  for  not  working  a  claim. 


INDEX. 


[ /»  ihs  foUowing  Index  the  letters  prefixed  to  the  numbers  of  the  pages  refer  to 
the  various  parts  of  these  Reports,  as  follows  : — E.,  Cases  in  Equity  ;  L.,  C€ues 
at  Law i  I.  E.  k  M.,  Insolvency,  Soolesiiutical  and  Matrimonial  Cases; 
"ilL,  Mining  Cases."] 


PAOH 

ACT  OP  V A^LI AMBNT—Oonstruciion  of.]  In  construing 
Acts  of  Parliament,  Judges  are  boand  to  k)11ow  the  distinct 
language  of  Acts,  without  regard  to  their  policy ;  where 
language  is  indistinct,  then  with  regard  to  policy ;  and  only 
where  the  literal  distinct  meaning  of  words  is  absurd,  to 
break  through  it. 

DOUOLABS  V.  SiMSOK E.     82 

2. Re-enactment  of  existing    laws,] 

The  "  Constitution  Statute  "  gave  the  Legislature  of  Victoria 
authority  to  "  re-enact "  existing  laws ;  and  the  22  Vic., 
No.  68,  in  making  perpetual  the  18  F«?.,  No.  3,  was  a 
"  re-enactment "  of  it,  by  virtue  of  which  it  is  still  in  force. 

Btall  v.  Ksnealy L.  198 

ACTS  OF  COUNCIL : 

5  Vic.,  No.  17,  sec.  100 I.  E.  &  M.     16 

8ee  Insolvent.    2. 

7  Vie,  No.  19,  sec.  12 I.  E.  &  M.    16 

See  Ofpicial  AssiamsE.    2. 

15  Vic,  No.  10,  sec.  13 L.  267 

See  JrEiSDiCTiOK.     8. 

,  sec.  16 E.  166 

See  ExxcuTOB.     2. 

,  sec.  33 E.      4 

See  Appeal.    24,  25. 

18  Vic.,  No.  8 L.  198 

See  Act  op  Pjlbliameitt.    2. 

Cbiminals  Ikplux  Pbevbktion  Act. 

19  Vic.,  No.  13,  sec.  5 I.  E.  &  M.  10,  E.  188 

See  Appeal.     16, 17,  18. 

19  Vic.,  No.  19,  sec.  176 L.    98 

See  ExECUTioir. 

22  Tic.,  No.  68 L.  198 

See  Act  of  Pablliment.    2. 

a 
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ACTS  OP  PARLIAMENT  (IMPERIAL) :  &#  Statutes. 

(YICTOEIAN): 

No.  145,  see.  40 B.  131 

See  Crown  Lands.     8. 

No.  176,  sec.  84 L.  221 

See  SlONATUBB. 

,  sec.  186 L.  269 

See  Rate.     1. 

,  sec.  252 L.      8 

See  Toll.    2. 

No.  184.,  sec.  186 E.  141 

See  BoBOUQH  Cotjkcil. 

,  sec.  199 L.  168 

See  Rate.    2. 

,  sec.  250 L.  210 

See  Stbeet. 

No.  197,  sec.  29 E.  183 

See  Etidenos.    3. 

No.  204,  sec.  56 E.    32 

See  Bill  of  Sale. 

. ,  sec.  98 L.    22 

See  PowEB  OF  Attobnet.    2. 

No.  227,  sec.  45 L.      1 

See  Pbohibition.     1. 

No.  228,  sec.  89 L.  231,  258— M.    38 

See  Mining  Company.    1,  2,  8. 

No.  229,  sec.  15       L.  244 

See  JuBisBicTiON.     2. 

No.  233,  sec.  104 L.  246 

See  Gold.     1. 

,  sec.  369 L.  237 

See  Pbactige,  Cbiminal.    2. 

',  sec.  389 L.  239 

See  Pbactice,  Cbdcinal.     1. 

No.  237,  sees.  10, 14,  21 L.  264 

See  Cbown  Lands.    6,  7. 

,  sec.  16 ^ L.    16 

See  Cbown  Lands.    4. 

No.  249,  sec.  11 L.      4 

See  Impounding. 

,  sec.  82 L.  213 

See  Common. 

No.  254,  sec.  36 L.  106 

See  Fbiendlt  Societt. 

No.  266,  sec.  26 L.  242 

See  Public  Place. 
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No.  267,  sees.  97,  115 L.    76 

See  Costs.     4. 

,  sec.  136 L.       1 

See  Pbohibitiow.     1. 

,  sec.  164 L.     26 

See  CoKViCTioir. 

No.  269,  sec.  31 E.  228 

See  Eailwat  Compah^y. 

No.  273,  sec.  20 I.  E.  M.       1 

See  Pbacticb  Insolvknct.    2. 

^,  Bee.  81 E.  32,  L.     69 

See  Fbaubulent  Pbepebencs.    2,  8. 

Bee.  42 1.  E.  &  M.    36 

See  SequestbjLtiow. 

,  sec.  81 LE.  &M.    10 

See  Pboop  of  Debt.     1. 

,  sec.  87 I.E.  AM.      5 

See  iNSOLVEirr.    1. 

,  sec.  103 I.  E.  &  M.      7 

See  Ebattdtilekt  Pbefsbekce.    1.  « 

,  sec.  115 L.  258 

See  Cbeditobs'  Deed.    1. 

No.  274,  sees.  429,  440 L.     41 

See  Tbespass. 

No.  291,  sec.  3 M.  .12 

See  Mineb's  Eight.    2. 

,  sec.  24 E.  266 

See  Lease,  Mikikg.     1. 

,  sec.  130 M.    49 

See  Amendment.    1. 

,  sec.  171 M.    45 

See  Special  Case.     1. 

,  sec.  172 M.       1 

See  Appeal.    3. 

,  sec.  212 M.  28,  45 

See  Appeal.    9, 11. 

,  sec.  213 .    M.    28 

See  Appeal.    8. 

,  sec.  216 M.     58 

See  Appeal.    7. 

No.  301,  sec.  24 L.     81 

See  "Tbansfeb  op  Land  Statute." 

No.  309,  sec.  10 L-       6 

See  "  Lunacy  Statute."    2. 

,  sees.  143, 173, 174 E.  128 

See  "Lunacy  Statute."    1. 

a2 


IV  INDEX.  • 

PAOI 

No.  310,  sec.  48 L.  109 

See  BoiiBD  op  Health. 
Costs.     2. 

No.  824,  sec.  6 E.  802 

See  Official  Agent. 
ADMISSIONS.— May  be  used  as  evidence  though  not  pleaded   E.  240 

See  Pleading  in  Equity.  1. 
ADVEBSE  POSSESSION .  — Hvidence  of]  Defendant  in 
ejectment  relied  on  adverse  possession.  It  was  proved 
that  in  1841  a  person  acting  as  owner  of  the  land  gave  it 
in  satisfaction  of  a  debt  to  Defendant,  Who  then  fenced  it. 
In  1847  Defendant  became  insolvent,  but  beyond  occa- 
sionally visiting  the  land,  both  before  and  after  his 
insolvency,  exercised  no  right  of  ownership.  In  1851 
nearly  all  the  fencing  had  been  removed,  but  one  or  two 
of  the  original  posts  were  standing  when  the  action  was 
brought.  About  five  years  before  action  Defendant  was 
rated  for  the  land,  and  about  three  years  before  action 
paid  the  rates,  evicted  a  person  then  in  possession,  and 
himself  continued  in  possession.  A  verdict  having  been 
found  for  the  Defendant: — Held,  that  the  evidence  was 
not  sufficient  to  maintain  the  verdict. 

Chisholm  v.  Cappeb L.  226 

ADVEETISEMENT.— Of  notice  of  rate L.  269 

See  Bate.     1. 

AMENDMENT.— J«  Gourl  ofMinet.']  Lessees  and  their  tribu- 
ters,  joined  as  Plaintiffs  in  an  encroachment  suit.  The 
Defendant  applied  for  a  non-suit  on  the  ground  of  mis- 
joinder, as  either  the  lessees  or  the  tributers,  must  be  solely 
entitled  to  redress,  and  it  did  not  appear  which.  The 
District  Judge  held  that  he  could  rectify  the  misjoinder 
under  No.  291,  sec.  130,  by  striking  out  either  class  of 
Plaintiffs,  according  to  the  evidence.  The  Defendant  then 
gave  evidence  which  shewed  that  the  encroachment  was 
after  the  letting  on  tribute,  and  on  the  Plaintiffs'  applica- 
tion, the  plaint  was  amended  by  striking  out  the  lessees  as 
Plaintiffs,  and  a  decree  was  made  for  the  tributers.  On 
special  case: — Held,  that  it  was  a  case  for  amendment 
under  section  130,  and  that  the  Judge  was  right  in  defer- 
ring the  discretion  of  the  manner  of  amendment,  until  the 
facts  were  discovered. 

OsBOENE  V.  Elliott M.    49 

2.  — — . Of  record  at  Law L.    78 

See  Pbactice  at  Law.     1. 

APPEAL. — Compromised]  An  appellate  Judge  should  hear  an 
appeal,  without  reference  to  a  negotiation  for  compromise 
alter  the  decision  below. 

Haebisok  v.  Smith E.  183 

2.  Objections.]     Objections  to  appeals  must  be  dealt 

with  by  the  appellate  Court ;  not  by  the  primary  Judge. 

£laebi80n  V,  Smith E  183 


INDEX. 


8.  APPEAL. — From  Court  of  Mine^— Judge  to  state  caseJ]  The 
Judge  of  the  Court  for  the  time  being,  is  the  proper 
person  to  state  a  case  under  the  Act  No.  291,  sec.  172, 
although  he  may  not  be  the  Judge  who  made  the  order 
appealed  from. 

Bbeitkak  V,  "Watson M. 

4.  From  Court  of  Mines — Not  in  time.']      Where,  on 


PAQB 


5. 


6, 


7. 


8. 


9. 


the  face  of  an  appeal  case,  it  appeared  that  the  appeal 
was  not  in  time,  and  the  case  did  not  shew  any  order  to 
enlarge  the  time,  the  Court  refused  to  hear  the  appeal, 
without  requiring  a  special  application  to  set  aside  the 
setting  down. 

Brennan  v.  "Watsokt .     M. 

From  Warden — Notice  of]    A  notice  of  appeal  from  a 


Warden  "  to  the  Court  of  Mines  to  be  holden  on  tlie  9  th  day 
of  July  next  that  is  to  say  to  the  next  Court  of  Mines  at  the 
sitting  of  such  Court  which  next  after  the  expiration  of 
fifteen  days  from  the  making  of  the  said  decision  shall  be 
held  at  Jamieson,"  does  not  properly  name  the  sittings  of 
the  Court  at  which  it  is  intended  the  appeal  shall  be  heard. 
Etak  v.  Callaohan M. 

•From  Warden — Notice  of— -Signature.]      A  notice  of 


appeal,  headed  "  Take  notice  that  D.  B.,  T.  W.,  M.  B.,  and 
J,  C,  being  desirous  of  appealing,"  &c.,  and  concluding 
"  Yours,  &c.,  F.  C.J  attorney  for  and  on  behalf  of  the  Appel- 
lants above-named,"  is  insufficient,  the  Appellants'  names 
not  appearing  at  the  bottom  of  the  notice.  Such  names 
need  not  inflexibly  be  in  the  Appellants'  own  writing,  but 
it  is  convenient  that  they  should  be. 

Etait  v.  Callaghan M. 

From   Warden — Practically  a  re-hearing.]      Appeals 


from  Wardens  to  the  District  Courts  of  Mines  should  be 
practically  rehearings ;  and  an  Appellant '  is  entitled  to 
prove  another  and  different  case  to  that  proved  before  the 
Warden ;  but  he  should  be  confined  to  the  grounds  stated 
in  his  notice  of  appeal,  subject  to  the  relaxation  of  No.  291, 
sec.  216. 

COKSTABLB   V.    SmITH M. 

Fram  Warden — Production  of  certificate  of  Warden's 


decision.]  Upon  the  hearing  of  an  appeal  from  a  Warden, 
the  original  register,  signed  by  the  Warden,  cannot  be 
used  to  shew  his  decision  and  order,  the  Act  No.  291.  sec. 
213,  requiriog  a  certified  copy  to  be  produced  ;  but,  upon 
the  accidental  non-production  of  the  Warden's  certificate, 
the  Court  may  either  proceed  to  hear  the  case,  and  receive 
the  certificate  at  any  time  before  the  decision,  or  adjourn 
the  hearing  upon  fair  terms. 

Whiteman  v.  McGallak M. 

From    Warden — Representation    of  co- Respondents.] 


The  question  whether  a  person  served  with  notice  of  appeal 
from  a  Warden  under  No.  291,  sec.  212,  sufficiently  repre- 
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19.  APPEAL :  To  General  SessionB L.  109 

SeeBoAXD  ov  ELealth. 

20.  To  Pmvy  Chuncil — Appealable  amount.']   Semble,  that 

in  a  snit  to  restrain  a  mining  trespass,  and  for  an  account 
of  gold  removed,  where  no  account  has  as  yet  been  directed, 
the  fact  that  if  such  account  be  directed  at  the  hearing  the 
matters  then  in  issue  will  involve  claims  respecting  property 
to  the  value  of  £1000,  will  not,  as  to  appealable  amount, 
authorise  an  appeal  to  the  Privy  Council. 

Attobket-Qenebax  v.  Peincb  op  "Wales  Compaitt 

Beoistebei) E.      4 

21.  2b  Frivy  Council — Appealable  afnount.^  The  inci- 
dental effect  of  a  decree  upon  other  property  of  the  unsuc- 
cessful litigant,  not  directly  affected  by  the  suit,  cannot  be 
considered  in  order  to  make  up  the  appealable  amount  to 
entitle  him  to  appeal  to  the  Privy  Council. 

Wakepield  v.  Pabeeb E.  322 

22. To  Privy  Council — ^om  injunction  motion.]    Motion 

for  leave  to  appeal  to  Privy  Council  from  order  refusing 
motion  for  injunction,  refused  with  costs. 

The  Melboxtbne  ajh)  Hobsok's  Bat  Uitited  Eail- 

WAY  COMPAKT  V.     The  MaYOB,  &C.,  OP  THE 

BoBOUGH  OP  Pbahbait E.  228 

23. To  Privy  Council — JB^om  injunction  motion.]    Leave 

to  appeal  to  the  Privy  Council  from  an  order  for  an 
interlocutory  injunction,  refused. 

Davis  v  The  Queen E.  106 

24.  To  Privy  Council — Merits  concluded.]     A  judgment 

overruling  a  plea  in  equity,  does  not  conclude  the  merits  of 
the  case,  within  the  meaning  of  15  Vic,  No.  10,  sec.  83,  so 
as  to  entitle  the  unsuccessful  party  to  obtain  leave  to  appeal 
to  the  Privy  Council. 

.  Attobnet-Genebal  v.  Pbince  of  Wales  CoMPAinr 

Begistebed E.      4 

25.  To  Privy  Council — Time  for  application  for  leave.] 

Where  a  summons  for  leave  to  appeal  to  the  Privy  Council 
had  been  taken  out  for  a  day  within  the  thirty  days  allowed 
by  15  Vic,,  No.  10,  sec.  33,  and  had  on  that  day  been  ad- 
journed by  the  Judge  to  a  day  without  the  thirty  days : — 
Held,  that  the  application  for  leave  to  appeal,  having  been 
originally  made  within  the  thirty  days,  was  suf&cient. 

Attobkey-Genebal  v.  Pbincb  op  Waxes  Company 

Begibtebed E.      4 

ABBITBATION. — Appointment  of  Umpjire  condition  precedent.] 
A  contract  for  purchase  of  stock-in-trade  at  a  valuation, 
provided  for  the  appointment  of  valuators,  who  before 
commencing  their  valuation,  were  to  appoint  an  umpire. 
The  valuators  commenced  their  valuation  without  appoint- 
ing an  umpire : — Held,  that  the  appointment  of  the  umpire 
was  a  condition  precedent  to  the  valuation;    that  the 
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original  agreement  fell  through  from  non-compliance  of  the 
yaliiators  with  the  condition  precedent  ,-*and,  that  the  pur- 
chaser was  entitled  to  recover  his  deposit  paid  under  the 
contract. 

Finn  v.  Bat L.    18 

ASSAULT. — Verdict  bad.']  Verdict  of  assault,  on  an  informa- 
tion charging  having  feloniously  caused  grievous  bodily 

harm,  bad L.  237 

See  Practice,  Cbimikal.    2.       , 

ASSESSMENT.— Jf«mk?»>a^-ul/>pea/.]  Person  aggrieved     .      L.  168 
See  Bats.    2. 

ATTACHMENT.— -For  costs--' Discharge  of  co-Defendant— 
Release.]  Five  Defendants  were  imprisoned  for  contempt 
in  not  paying  joint  costs.  Three  were  discharged  on  pay- 
ment of  their  proportion  of  the  original  costs,  and  the  costs 
of  their  contempt : — Held,  that  such  discharge  did  not 
release  them,  or  the  remaining  two,  from  the  balance  of 
costs  due ;  and  that  the  remaining  two  were  only  entitled 
to  their  discharge  on  payment  of  such  balance,  and  the  costs 
of  their  contempt. 

Attobnbt  Geksbal  v.  Bentlet E.  175 

2, Place  of  detention.']    Defendants  arrested  under 

an  attachment  for  contempt  should,  wherever  arrested,  be 
turned  over  to  the  custody  of  the  keeper  of  H.M.  gaol  in 
Melbourne. 

Attobnet  G-eitebal  v.  Bentley E.  176 

8. For  costs  of  Ecclesiastical  Suit    .     .     .     I.  E  M.    41 

See  Pbactics,  Ecclesiastical.    4. 

ATTOBNEY. — In  Warden's  Court  does  not  represent  client 

to  receive  notice  of  appeal M.    45 

See  Appeal.    12. 

2.  — —  Privilege — Professional  confidence.]  Papers  of 
a  testator,  shewing  right  of  his  executors  as  a  class,  against 
one  of  the  executors  individually,  placed  by  such  one  execu- 
tor in  the  hands  of  the  solicitor  to  the  executors,  may, 
without  breach  of  professional  confidence,  be  produced  by 
such  solicitor  as  evidence  for  the  Plaintiffs,  in  a  suit  by 
the  other  executors  against  the  one  who  placed  the  papers 
in  the  solicitor's  hands. 

Bbuce  v.  Ligab E.  240 

8.  Of  Corporate  Plaintiff— Proof  of  Betainer    .      L.  216 

See  Pbactioe  at  Law.    2. 

BAILIEF,  SPECIAL :     Appointment  of L.    98 

See  Cebtipicate  op  Title. 

BANK. — Investment  of  Ftmds — Non-violation  of  Act  of  Incor^ 
poration — Authority  of  Manager — Corporate  seal — Con- 
structive trust]    JE.  deposited  with  the  Bank  of  Victoria 


Bcrip  for  650  shareB  in  tbe  Qolden  Gate  Gold-MiniDg 
CompaDv,  as  security  for  moneys  then  due  by  him  to 
tbe  bans.  Subeequently  E.  executed  a  statutory  credi- 
tors' deed.  The  company  applied  for  a  lease  of  its 
olaim,  and  stopped  norhing,  by  which  ita  claim  became 
liable  to  forfeiture.  S.,  a  previous  director,  resided 
his  directorship,  and  imuiediatcly  instituted  proceedings 
before  a  Warden  for  the  forfeiture  of  the  claim.  The 
Warden  dismissed  the  case,  and  S.  gave  notice  of  appeal. 
Fending  the  appeal,  S.  agreed  to  withdraw  hia  proceedings 
in  consideration  of  the  bank  giving  an  undertaking  to  meet 
the  liabilities  en  .E.'*  shares  as  long  as  they  held  them  as 
aeeurity.  S.'t  trustees,  by  arrangement  with  the  bank, 
sold  E.'s  chares  by  auction,  which  were  purchased  (11th 
June)  for  the  baok,  in  the  name  of  H.  and  others,  it« 
nominees.  The  bank  manager  (14th  June)  wrote  to  the 
manager  of  the  company,  undertaking  to  see  all  calls 
piud.  This  was  first  comrauuieated  to  8.  on  11th  July. 
jS.  repudiated  the  bank  manager's  letter  as  not  binding 
on  the  bank,  and  prosecuted  his  appeal.  On  the  26th 
June  S.  wrote,  consenting  to  an  amalgamation  of  the 
Golden  Gate  Company  with  another  company,  and 
undertaking,  in  the  event  of  his  appeal  being  suc- 
ceasftil,  to  convey  to  all  the  shareholders  in  the  Golden 
Gate  Company,  other  than  X.,  or  those  claiming  through 
him,  shares  equal  to  those  previously  held  by  them.  Pend- 
ing the  ultimate  decision  of  the  appeal,  S.  wrote  to  the 
company's  solicitor  in  effect  that  he  held  himself  bound  by 
this  undertaking  if  successful  on  the  appeal,  not  if  the 
company  continued  to  litigate  actively  with  him.  The  appeal 
was  therefore  heard  unopposed,  and  S.  succeeded.  The 
two  companies  were  then  amalgamated,  and  S.  distributed 
the  shares  according  to  his  letter  of  the  26th  June,  but 
esclnding  the  bank,  and  retaining  to  himself  the  shares  in 
the  amaTgamat«d  company  representing  S.'i  S50  shares. 
On  bill  by  the  bauk  and  its  nominees  into  whose  names 
S.'a  shares  had  been  transferred,  against  S  : — Hel J,hj  the 
full  Court  afBrming  Molesicorth,  J.,  that  the  bank  and  its 
nominees  were  properly  joined  aa  co-ElaintifFs:  but  revers- 
ing MoIesiDorlh,  J  ,  (1)  That  the  purchase  of  the  shares  by 
the  bank  under  the  circumstances,  was  not  a  violation  of 
its  Act  of  Incorporation,  as  investing  its  funds  in  a  trading 
or  mercantile  speculation,  not  within  the  ordinary  and 
legitimate  purposes  and  operations  of  banking  establish- 
ments: (2)  That  the  undertaking  of  the  11th  June  was 
within  the  scope  of  the  authority  of  the  bank  manager, 
and  did  not  require  the  corporate  seal :  (3)  That  the  for- 
feiture and  bargin  for  the  amalgamation  had  been  brought 
about  by  unfair  means  as  against  the  bauk,  and  that  tbe 
Defendant  was  a  trustee  for  the  bank,  of  the  shares  in  the 
amalgamated  company,  representing  B.'s  550  shares  in  the 
Golden  Gat«  Company. 

HiBBiaoif  e.  Smith K  ] 


BANKER  mo  CTJ8T0MEB.— Presentment  for  acceptance- 
Notice  of  dishonor    L.  178 

See  Bill  os  Ezchajiox.    3. 

BILL  OF  'EXCnANQE.— Cancellation  of  acceptance.']  If  a 
drawee  has  written  his  n&me  on  a  bill  with  the  intontion 
to  accept,  he  is  at  liberty  to  cancel  the  acceptance  before 
the  bill  ie  delivered ;  or  eemble,  before  the  fact  of  acceptance 
Ib  coDimunicatBd  to  the  holder. 

Baj(e  of  Vau  Diemaji's  Land  ».  Bank  of  Tictobia  K  178 

2. Notice  of  dUhonor — Due  dUiffetice.J 

A  bill  was  dishoaoured  in  Melbourne  on  a  Monday. 
Notice  of  dishonour  was  sent  to  the  drawer  in  Launceston, 
Tasmania,  by  a  mail  leaving  Melbourne  on  the  Tuesday. 
A  mail  had  left  Melbourne  for  Launceston  on  the  Monday 
evening,  hut  letters  by  Tuesday's  mail  were  delivered  in 
Launceston  as  soon  as  those  by  Monday's  mail: — Meld, 
that  due  diligence  had  not  been  used  in  giving  notice  of 
dishonour. 

Bajne  op  Vas  Dieuah'b  Lakd  v.  Babe  op  Victoria  L.  178 


■  Freeentmevt  for   acceptance. 


ithina 


bill  of  exchange  must  be  presented  for  acceptance  withi 
reasonable  time  of  its  receipt  by  the  holder,  which  is  a  mixed 
question  of  law  and  fact.  It  need  not  be  sent  for  acceptance 
By  the  very  earliest  opportunity,  though  it  must  be  sent 
without  improper  delay.      In  presenting  foreijgn  bills  of 
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Tuider  No.  310,  sec.  48,  the  General  SessioiiB  has  no  power 
to  give  costs ;  that  the  G-eneral  Sessions  could  not  enquire 
into  the  necessity  for  the  work,  but  only  into  the  amount  of 
compensation;  and  rule  made  absolute: — 8embley  the  paying 
of  the  compensation  is  a  condition  precedent  to  entering 
upon  the  land. 

Begijsta  v.  Folhman L.  109 

BOBOUaH  COJJNClJj.^Frospectwe  Contracts— Estimate.l 
Where  prospective  contracts,  involving  outlay  in  future 
years,  are  proposed  by  a  Municipal  Corporation,  the  neces- 
sary funds  should  be  provided  by  means  of  a  special  rate; 
otherwise,  the  outlay  of  the  year  should  not  go  beyond  the 
income  of  the  year.  Where  the  Council  of  a  borough 
proposed  to  enter  into  a  contract,  by  which  it  appeared  that 
they  must  be  either  incurring  a  prospective  liability,  and 
that  not  by  means  of  a  special  rate,  or  running  themselves 
into  debt  as  for  the  current  year,  injunction  granted  re- 
straining them  from  entering  into  such  contract : — Qucere^ 
how  far  a  Borough  Council  is  concluded  by  an  estimate 
made  under  the  Act  No.  184,  sec.  186. 

The  Attoes^et  Gekebal  v.  The  Mayoe,  Counctl- 

LOBs,  Airn  Bubqesses  of  the  BoBouaH  of  St. 

KiLDA E.  141 


CA  SA :  Issue  of L.  144 

See  Pbactioe  at  Law.    9. 

CALLS. — Becovery  of  by  OflScial  Agent L.     86 

See  Miking  Shabeb. 

CANCELLATION:  Of  acceptance '.    .     L.  178 

See  Bill  of  Exchange.     1. 

CANDIDATE :  At  Municipal  Election — Signature  of  Nomin- 
ation Paper L.  221 

See  Signatube. 

CABBIEB. — Lien  ofJ]  A  carrier  has  no  lien  for  carriage  of 
goods  given  to  him,  without  the  privity  or  consent  of  the 
true  owner,  for  the  purpose  of  being  carried, 

GOLDSBBOTJQH  t?.  McCULLOCH L,   113 

CATTLE :  Stray,  Distress L.  227 

See  Distbess. 

CEBTIFICATE.— J7woZt;<?n<'«.]     Befusal  of,  for  fradulent  pre- 

ference I.  E.  &  M.      7 

See  Fbadulent  Pbefebencb.  1. 

2. Of  registration  of  suspension  of  working  a 

claim.']  A  certificate  of  registration  of  suspension  under 
sec.  76  of  the  Maryborough  by-laws  of  the  17th  September, 
1866,  issued  on  a  verbal  application  only,  is  ineffectual  as 
an  excuse  for  not  working  a  claim. 

Bbabekdeb  V,  OiBBS M    62 


miesed,  with  coBte.  It  ta  not  necessary  to  conatitute  cham- 
perty, that  there  should  be  a  binding  contract  between  the 
parties,  which,  apart  from  its  illegality,  would  be  valid. 
r>emble,  that  when  a  Plaintiff  has  originiUly  a  good  title,  he 
is  not  to  be  defeated  on  the  ground  of  the  mode  of  remune- 
rating the  attorney  whom  he  employs. 

CoLLiMB  V.  Hayes M.      5 

CHEQUE. — OroMied.']  Parallel  lines  added  to  a  cheque  payable 
to  bearer,  and  rendering  it  a  crossed  cheque,  are  not,  accord- 
ing to  the  legislation  in  force  in  Victoria,  a  material  part 
of  the  cheque.     Williama,  J.,  dissentiente. 

Golden  Laee  Minino  Company  ti.  Wood  .  .  .  L.  170 
CLAIM. — MiiUnff.']  A  claim  may  be  occupied  under  No.  29 
of  the  Gipps'  Land  by-laws,  which  includes  in  its  area 
other  lands  than  those  the  subject  of  a  Warden's  declara- 
tion of  abandonment  under  by-law  17,  although  such  other 
lands  have  not  been  previously  occupied  by  the  Defendants 
in  the  summons  under  by-law  17;  but  if  the  claim  be 
of  the  dimensions  which  can  be  taken  onl;^  in  worked  and 
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proviso  to  Bection  32  of  that  Act,  and  are  entitled  to 
impound  travelling  stock  upon  the  common,  and  within 
half  a  mile  of  a  public  thoroughfare. 

GoLDSBROUOH  V,  Fletcheb L.  213 

COMPANY :  Evidence  of  registration  of L.    87 

See  Evidence.    4. 

COMPENSATION  :  For  land  compulsorily  taken  ....      L.  109 
See  BoABD  of  Health. 

COMPBOMISE :  Pending  appeal B.  183 

See  Appeal.     1. 

CONDITION   PEECEDENT :  Non-performance  of  .     .     .      L.    13 
See  Abbitbation. 

2. Certificate  of  Engineer L.    77 

See  COKTBACT.      1. 

CONSTETJCTION :  Of  Acts  of  Parliament E.    32 

See  Act  of  Pabliambkt.     1. 

2. 1 Of  Orawn   Orant]     On   a  question  of   the 

construction  of  words,  the  same  rules  of  common  sense  and 
justice  must  applj,  whether  the  suhject  matter  of  con- 
struction be  a  grant  from  the  Crown  or  a  subject. 

Datis  v.  The  Queek B.  106 

CONSTEUCTIYE  TEXJST E.  182 

See  Baitk. 

CONTEMPT :  Of  Court,  attachment  for E.  175 

See  Attachmekt.     1,  2. 

Of  Legislative  Assembly L.    46 

See  Pbivilege.     ' 

CONTEACT. — Condition  precedent — Satisfaction  of  Company*s 
En^neerJ]  W.  and  another,  contracted  in  writing  with  a 
mining  company  to  put  up  machinery  "  to  the  satisfisu^tion 
of  the  company's  engineer."  The  work  was  done,  and 
payments  were  made  on  account.  W.  and  another  sued 
for  the  balance.  The  engineer  of  the  company  proved 
that  he  was  dissatisfied  with  the  work,  but  the  magistrates 
gave  judgment  for  the  Plaintiffs.  On  appeal  decision 
reversed. 

Walsh  v,  JoHNSToif L.    77 

2.  — —  Imperfect,  or  honorary E.  106 

See  Cbowk  Lands.    2. 

3.  Non-performance  of  condition  precedent      .    .     L.    18 

See  Abbitbation. 

CONVICTION. — Bad  for  excees  of  jwrisdietionj  may  he  quashed 
on  certiorari — Reversal  of  not  equivalent'  to  quashing,'] 
Sherwiny  J.P.,  fined  Hunter  under  the  *^  Police  Offences 
Statute**  for  trespass,  and  stated  an  appeal  case.  The 
Supreme  Court  remitted  the  case,  with  its  opinion  that  i£  a 
clium  of  title  was  made  bond  fde,  the  magistrate's  juris- 
diction was  ousted.    Shermn  reheard  the  matter,  held  that 
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there  was  no  claim  of  title  made  bond  fide^  coBvicted  and 
'*  adjudged  "  that  Hunter  be  fined  5«.,  and  £7  7«.  costs, 
and,  in  default  of  payment  forthwith,  imprisoned  for  five 
weeks.  The  conviction  and  warrant  were  bad,  and  HufUer, 
after  lying  six  days  in  prison,  was  liberated  on  hahecu  corpus, 
ShertDiUf  under  pressure,  stated  another  case  for  the 
Supreme  Court,  on  the  hearing  of  which  his  determination 
was  reversed.  Hunter  brought  an  action  against  Sherunn 
for  false  imprisonment  and  malicious  conviction,  and  got  a 
verdict  for  £60.  On  rule  msi  to  set  aside  the  verdict,  on 
the  ground  that  the  conviction  had  not  been  ''  quashed,"  as 
required  by  the  "  Justices  Jet "  (No.  267),  sec.  164 : — Held^ 
that  a  conviction,  bad  for  excess  of  jurisdiction,  can  be 
brought  up  by  certiorari,  though  certiorari  is  taken  away  by 
the  statute  under  which  the  magistrate  purported  to  act ;  that 
reversal  on  an  appeal  case,  is  not  equivalent  to  quashing  on 
certiorari;  and  that  this  conviction  ought  to  have  been, 
coiJd  have  been,  and  had  not  been,  quashed ;  and  rule 
absolute  for  nonsuit. 

HuNTBE  V.  Sheewin L.    26 

COEFOEATE  PLAINTIFF :  Proof  of  retainer  of  Attorney    L.  216 
See  Peaoticb  at  Law.     2. 

COEPOEATE  SEAL B.  182 

See  Bakk. 

COSTS. — Allowed  against  Insolvent  estate.']  Costs  of  a  suit 
instituted  by  the  of&cial  and  trade  assignees  to  set  aside  a 
settlement  by  the  insolvent  as  fraudulent  against  creditors, 
allowed  against  his  estate.  Plaintiff's  costs  of  certain 
motions  made  by  the  insolvent  in  such  suit,  and  revised 
without  costs,  allowed  to  be  charged  against  his  estate. 
Costs  of  prosecution  of  insolvent's  son  on  a  charge  of 
perjury,  arising  out  of  investigations  in  the  estate,  dis- 
allowed. Costs  of  opposing  insolvent's  certificate,  allowed. 
Observations  as  to  costs  to  be  allowed  petitioning  creditor. 
Costs  incurred  by  him  in  investigating  insolvent's  dealings, 
in  protecting  the  estate,  and  in  his  appointment  as  trade 
assignee,  disallowed. 

In  re  KrcrosLAin) I.  E.  &  M.    25 

2. Appeal  under  No.  310,  sec,  48.]     In  appeals  under 

No.  310,  sec.  4t8,  the  General  Sessions  has  no  power  to  give 
costs. 

EEonrA  V.  Pohlman L.  109 

8.  As  between  solicitor  and  client.']     Specific  devisees, 

made  Defendants  to  a  creditor's  suit,  where  there  is  a  defi- 
cient fund,  are  not  entitled,  whether  adult  or  infant,  to 
their  costs  as  between  solicitor  and  client.  Their  case  is 
not  in  this  respect,  parallel  to  that  of  an  heir-at-law  in  the 
case  of  an  intestacy.  The  Plaintiff,  and  Defendants  execu- 
tors and  trustees,  are,  however,  entitled  to  their  costs  as 
between  solicitor  and  client. 

DiGHT  V.  Mackay         E.  163 


4.  COSTS.— ^<  Petty  Settiont  in  eate*  of  indictable  o^«»m*.] 

Magistrates  can  only  award  coets  in  cases  over  which  they 
have  a  summary  jurisdiction,  not  in  indictable  offences; 
therefore,  where  D.  was  cbai^d  with  perjury,  and  the  case 
"  dismiased  with  £10  10*.  costs,"  a  prohibition  was  granted 
restraining  the  enforcement  of  the  order  for  payment  of 
costs. 

Reqina  v.  Dalt L. 

5.  Ofaitawer.']    A  Defendant,  against  whom  nothing  is 

sought,  should  not  inflict  costs  by  putting  in  an  answer. 

DioHT  V.  Mackay B.  1 

6. l^ation  of,  Ia»olvenf»  right  to  attend^    ObserrstionB 

08  to  insolvent's  right  to  attend  taxation  of  costs. 

In  re  KraoSLAirD I.  E.  &  Ml 

COUNTY  GOXJ'&'i.—CertiJieate  of  Judgment']    M.  and  others 


CEOWN  GRANT.— Conatruction  of E.  106 

See   CONBTEDCTION.      2. 

2. By  presumption  of  law E.  106 

See  Gbant. 
CSOWN  LANDS.— FaUe  declaration— Perjury    ....     L.  157 

See  Pbrjuhy. 


•  Imperfect  or  honorary  contract.']    The  18 


Eud  19  Vic,  cap.  It!,,  eec.  5,  does  not  gire  to  i 

honorary  contracts  of  the  Crown  a  binding  eiScacy  as 

against  the  Crown. 

Datib  v.  The  Qcebn E.  106 


■  Leate — Covenant    not    to   assijpt.]      The 


permitting  another  to  run  stock  on  land  leased  under  the 
"Land  AcU"  (the  coTonant  for  improycmenta  not  being 
complied  with)  is  not  a  breach  of  the  covenant  not  to 
assign,  it  is  only  a  license  to  agist. 

EcSBELL  v.  Pabkibbon L.  261 

' —  Lea*e — Evidence  of  Fmfeiture.^     Mvlct, 

a  Crown  lands'  bailiff  summoned  McDowell  and  another, 
Crown  leasees,  for  forfeiture  of  their  land  by  breach  of  the 
conditiouH  of  their  lease  under  "  The  Amending  Land  Act 
1865,"  sec.  15  ;  and  io  proof  of  the  forfeiture,  he  put  in  a 
Oovemment  Gazette  containing  a  notification  of  the  for- 
feiture, Bigned  by  the  President  of  the  Board  of  Land  and 
Works.  The  Defendants  contended  that  the  Qaxette  was 
no  proof  of  forfeiture.  The  magistrates  held  otherwise,  and 
determined  to  grant  an  order  to  dispoBseafl.  On  appeal : — 
Held,  that  the  Oaaefte  is  no  evidence  of  forfeiture,  but 
evidence  only  of  the  intention  of  the  Govern  or -in- Council 
to  enforce,  by  forfeiture,  a  breach  of  the  law,  or  of  the 
terms  of  holaing,  if  such  breach  have  actually  occurred;" 
that  the  magistrates  should  have  enquired  if  such  breach 
had  in  fact  occurred ;  and  determination  reversed. 

McDowALL  V.  Myles L.    16 

Leaee — Improvementt.']    Under  paragraph 

4,  of  sec.  14  of  the  "  Amending  Land  Act  1865,"  tne 
covenant  to  make  improvements,  is  to  make  them  within  a 
certain  time,  and  the  condition  cannot  be  complied  with 
after  that  time.  Therefore  a  breach  of  that  covenant  is 
not  a  continuing  breach,  and  may  be  waived  by  the  Board, 
as  for  instance,  by  receiving  rent  after  knowledge  of  the 
breach. 

EussELL  V.  Fabkikboh L.  264 


— Leate — Official  Asttffnee  of  Crown  leatee 

— Seffittration  of  at  aesignee  of  lease.]  The  official  assignee 
of  an  insolvent  Crown  leasee  under  the  "  Amending  Land 
Act  1863,"  is,  after  the  expiration  of  the  first  three  years 


2.  FRAUDS,  STATUTE  OF.— Declaration  of  Trust ...     B.  SSI 
See  DeciiLratiom  of  Trust. 

8. May  be  relied  on  though  not  pleaded  E.  152 

See  Pleading  m  Eqcits.    3. 
FEAUD0LENT  PEEFEEENCE.— Payment  to  a  creditor  who 
has  taken  out  a  writ  and  is  pressing  for  payment,  may  be 
an  unjust  and  fraudulent  preference  within  the  meaning  of 
sec.  103  of  the  "  Jntoloena/   Statute,"   so  as   to  be  good    • 

Sound  for  the  refusal  of  a  certificate : — Semble,  that  the 
ludulent  and  unjust  preference  for  which  a  certificate 
should  be  refused,  is  not  necessarily  one  which  could  be 
avoided  as  a  fraudulent  preference  under  the  Act. 

In  re  EnwASB  White I.  E.  A  M.     7 


QENEBAL  "WASBAN^T :  Of  Legislative  Assembly ...      L.    45 
See  Fbttileqe. 

GOLD. — Lareenu  of."]  Gold  may  be  conaidered  as  taken  firom 
a  vein  or  bed  within  section  104  of  the  "  Oriminal  Law  and 
Practice  Statute"  though  the  gold  be  in  grains  eeparated  by 
particles  of  earth,  provided  it  be  in  its  natural  position  in 

Bbgika  t>.  Datis L.  216 

2  Mining  Lease.']     See  Leasb,  Mmisa. 

GRANT. — Sff  pretwaption  of  Laa.']     D.  was  Crown  grantee  of 

land  purchased  by  bim  trom  the  Grown  in  1858,  and  descri- 
bed in  the  grant  as,  inter  qlia,  "  bounded  on  the  south  by 
"Wellington-street."  At  the  time  of  sale  a  plan  was  ex- 
hibited, shewing  Wellington- street  as  fiye  ehains  in  width. 
The  Crown  grant  was  in  the  usual  form,  no  reference  being 
made  to  this  plan.  In  1868,  the  Oovemment  advertised  for 
sale  the  land  in  the  centre  of  Wellington -street,  as  shewn 
apon  the  plan,  leaving  a  cariage-way  on  each  side.  On 
petition  and  bill  by  L.  against  the  Crown  and  Board  of 
Idnd  and  Works  to  restrain  this  sale  : — Seld,  by  the  full 
Court,  reversing  Moleiicortk,  J.,  that  by  presumption  of 
law,  the  land  forming  "Wellington-street '  ad  medium  Jilwn 
via  passed  to  D.  as  the  grantee  of  tbe  adjoining  land,  and 
tbat  tbe  plan  exhibited  at  tbe  sale  was  admissible  to  shew 
what  the  words  "  Wellington- street "  in  the  Crown  grant 
meant ;  and  interlocutory  injunction  granted  to  restrain  the 
sale  of  the  land  forming  the  street,  extending  for  the  front- 
age ofD.'s  allotment,  and  from  that  frontage  to  the  centre 
of  tbe  street,  it*  width  being  deemed  to  be  that  shevni  in 
the  plan  exhibited  at  the  time  of  sale. 

Datib  0.  The  Quken E.  106 

GTTAEANTEE.— P.,  in  consideration  that  the  National  Bank 
would  make  cash  advances  to  S.,  gave  the  bank  a  gnarantee 
for  repayment  to  tbe  extent  of  £600  and  interest.  The 
bank  mode  advances  to  the  extent  of  £5,000,  and  took  over 
mortgages,  bills  of  lading,  &c.,  as  securi^  for  repayment  of 
all  cash  advances.  S.  became  insolvsnt.  The  bank  did 
not  prove  or  value  their  security,  and  allowed  S.  to  get  his 
certificate.     In  an  action  by  the  bank  against  P.  on  his 

fuarantce,  he  pleaded,  on  equitable  grounds,  that  tbe  bank 
ad  not  proved  or  valued  their  securities,  whereby  the  risk 
of  P.  under  his  guarantee  was  materially,  unduly,  and  im- 
properly increased.  On  demurrer : — Held,  that  tbe  bank 
was  not  bound  to  prove,  and  that  tbe  plea  was  therefore  bad. 

National  Bank  of  Adstbai^bia  v.  Plduueb  .     .      L.  16S 
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2.  HABEAS  COBF  ITflf.— Diflcharge  of  prisoner  arrested  under 

N.S.W.  warrant L.      8 

See  Murder. 

8. For  discharge  of  prisoner  under  general 

warrant  of  Legislatiye  Assembly L.    45 

See  Pritileqs. 


ItL^OJJ^X^l^Qr.'-Notice'—Specififing  place  of  tregpMe.]  A 
memorandum  delivered  with  impounded  cattle  to  a  pound- 
keeper,  was  headed,  like  a  letter,  with  these  words — 
"  Loddon,  Nov.  2,  *68."  Held,  that  such  a  memorandum 
did  not,  within  "  The  Founds  Statute  1866"  (No  249),  sec. 
11,  sufficientlj  "  specify  the  place  where  the  said  cattle 
were  trespassmg.*' 

WiNOFiELD  V.  Glass L.      4 

INFANT. — Maintenance  out  of  corpus — Apprentice  fee.]  Eeal 
and  personal  estate  was  given  upon  trust  for  conversion  for 
the  benefit  of  three  infants,  the  proceeds  to  be  paid  them 
on  their  attaining  majority,  and  the  income  in  the  mean 
time  applied  for  tneir  maintenance.  Each  in&nt's  share  im 
the  personalty  amounted  to  about  £250,  and  the  entire 
realty  produced  a  rental  of  only  £1  a  week.  Application 
for  liberty  to  pay  out  of  corpus  a  sum  in  aid  of  mamtenance, 
and  a  premium  of  £50  as  an  apprentice  fee  with  one  of  the 
infants,  refused. 

In  the  matter  of  the  will  o/*  Anhe  Nbesost      .     .     .      E.  819 

2.  Suit — Action  of  trespass — Leave  ofCkyurt  to  institute^ 

The  mere  filing  of  a  bill  by  a  next  friend  of  an  infant, 
seeking  an  account  of  the  infant's  property,  and  the  appoint- 
ment of  new  trustees,  without  any  order  oaving  been  made, 
does  not  make  it  a  contempt  for  another  person  to  proceed 
at  law  on  the  infant's  behalf,  by  an  action  of  trespass ;  and 
no  leave  of  the  Court  to  institute  such  proceedings  at  law, 
is  necessary. 

DURBRIDGB  V.    SCHOLES E.        1 

8.  Ward  of  Court — Marriage — Trousseau.]  On  the  im- 
pending marriage  of  a  ward  of  Court,  order  made  referring 
it  to  the  Master  to  inquire  whether  it  would  be  proper  to 
allow  any,  and  what,  sum  out  of  her  estate  for  the  purchase 
of  a  trousseau. 

Ware  v.  Ware E.  826 

INFERENCES  OF  FACT.-  Leave  to  draw L.  264 

See  Practice  at  Law.     6. 

INFORMATION.— Court  will  not  hear  counsel  for  Attorney- 
General  distinct  from  relator E.  175 

See  Practice  in  Equity.     3. 

INJUNCTION.— A  bill  was  filed  to  set  aside  a  voluntary  settle- 
ment as  fraudulent,  and  to  restrain  an  action  brought  by 
the  trustees  of  the  settlement  against  the  official  assignee 
of  the  settlor,  to  recover  dividends  received  by  him  on 


shares,  part  of  the  settled  property.  It  appearing  that  the 
value  of  the  sharee  was  small,  in  proportion  to  that  of  the 
other  settled  property,  injunction  granted. 

Shaw  v.  Patteebon E.  161 

1.  INJUNCTION:    Ko  appeal  to  Privy  Council  from  order 

granting E.  106 

See  Appeal.    23. 


-  No  appeal  to  Privy  Council  from  order  refusing    E.  228 
Ippbal.    22. 

-  Hearing  motion  for,  pending  demurrer     .     .      E.  829 


See  Appeal. 


Ste  Pkactice  is  EqniTT. 

INSOLVENT. — Examination  of.']  On  motion  by  a  creditor  for 
an  order  to  compel  the  official  assignee  to  apply  for  an  order 
under  sec,  87  of  the  "  Ituolvenet/  Statute,"  for  the  insolvent's 
eiamination  after  certificate: — ffi-W,  that  the  Court  had 
no  jurisdiction  to  inake  the  order,  the  power  and  discretion 
aa  to  applying  resting  solely  with  the  official  assignee ;  but 
the  official  assignee  not  having  made  any  affidavit  explaining 
hie  refusal  to  apply,  motion  refused  vriihout  costs. 

In  re  Ikeland,  Ei:e  parte  Maodehs     .     .     .  I.  £.  £.  M. 

2.  Iinpritonment  of  until  salisfadion   of  debl."] 

W.  B.  an  uncertificated  insolvent,  entered  into  an  arrange- 
ment with  his  brother,  J.  £.,  for  carrying  on  business  in 
the  name  of  J.  B.  upon  payment  hy  J.  B.  of  a  salary  to 
him,  and  a  portion  of  the  profits  to  his,  W.  B't,  wife  and 
children.  Subsequeotly,  the  business  was  carried  on  in  the 
name  of  W.  B.  the  elder,  the  father  of  W.  B.,  and  large  pro- 
fits made.  Application  was  made  by  the  Bank  of  Victona,  a 
creditor  prior  to  the  insolvency,  for  an  order  under  5  Vic, 
No.  17,  sec.  100,  for  W.  B.'a  unprisonment  until  payment 
of  the  Bank's  debt ;  and  it  was  sworn  that  the  then  assets 
of  the  business  amounted  to  £20,000  In  reply  it  was 
sworn  that  the  liabiliries  of  the  business  carried  on  aubse> 
quentty  to  the  insolvency  amounted  to  £32,000,  and  that 
such  subsequent  buaineas  was  carried  on  with  tho  know- 
ledge of  the  bank,  and  the  official  assignee  of  W.  B. 
Order  made  for  the  imprisonment  of  W.  B.  until  satisfac- 
tion of  the  debt  to  the  bank,  but  that  execution  be 
suspended  so  long  aa  W.  B.  paid  £500  every  sii  months  in 
reduction  thereof 

In  re  Bateuan,  Hx  parte  The  Bank  of  Victoria 
I.  E.  &  M. 
IN8TTEANCE,  TAARlfi'E.— Declaration  of  Inlereel.}  P.,  by 
his  agents,  effected  a  floating  policy  of  marine  inaurance 
under  seal,  over  goods  to  be  shipped  at  and  from  Melbourne 
"  to  port  or  ports  in  New  Zealand,"  as  interest  might  be 
declared.  The  declaration  of  interest  was  made  by  P.'s 
agents  in  a  document  not  under  seal,  declaring  the  interest 
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under  seal,  containing  these  words :  "  Bisk  to  cease  on 
arrival  at  outer  anchorage."  The  current  rate  to  the 
wharf  at  Ilokitika  was  greater  than  that  to  the  outer 
anchoraee  there,  and  the  smaller  rate  only  was  paid.  The 
ship  and  goods  arrived  safely  at  the  outer  anchorage^  but 
were  lost  between  that  and  the  wharf.  P.  sued  for  the 
value  of  the  goods,  contending  that  the  policy  under  seal 
covered  all  rislE  to  Hokitika  itself,  and  that  his  agents  were 
not  in  fact  authorised  to  limit  the  policy,  and  could  not  in 
law  limit  a  sealed  instrument  by  an  unsealed  one,  so  as  to 
make  it  cover  sea  risk  only: — Held  on  demurrer,  that 
unless  the  declaration  of  interest  by  P.V  agents  were 
deemed  a  formal  and  binding  one,  there  was  no  policy  at 
all ;  and  that  if  it  were  accepted  at  all,  it  must  be  accepted 
as  a  whole  ;  so  that  qudcunque  vidy  the  Plaintiff  must  fail. 

PizzsT  V,  SouTHBBK  Iksueanoe  Compakt      .     .       L.  125 

JUDGE'S  ORDER— Eescission  of L.  103 

See  Habeas  Corpus.     1. 

2. Making  rule  of  Court  in  Equity    .     .       L.  217 

See  Pbactice  dt  Equity.    5. 

JUDGMENT.— Application  to  set  aside L.  144 

See  Practice  at  Law.    6. 

JURISDICTION— Of  Justices  ousted  if  claim  of  title  made 

honajide L.     26 

See  CoNTiCTioir. 

2.  Police  Court.']     A  police  court    is  not   a 

court  of  competent  jurisdiction  within  the  meaning  of  the 
Act  No.  229,  sec.  15. 

Hazleuurst  v.  Eerr L.  244 

8.  Supreme  Court — Criminal  InfornuUion,']  Sec. 

13  of  15  Vic,^  No.  10,  confers  on  the  Supreme  Court  larger 
powers  as  to  the  grantinc^  of  criminal  informations,  than 
the  Court  of  Queen's  Bencn  possesses. 

Regina  v.  McMeoeai)^ L.  267 

Supreme  Court — Habeas  Corpus  .     .     .      L.  103 


See  Habeas  Corpus.    1. 

LARCENY:  Of  Gold L.  246 

See  Gold. 

LEASE,  CROWN.    See  Crown  Lands.    3,  4,  5,  6. 

LEASE,  MINING. — A  bill  will  lie  by  a  lessee  in  possession 
under  a  gold-mining  lease  granted  by  the  Crown  under  No. 
291,  to  restrain  a  tortious  mining  on,  and  removal  of  gold 
from,  the  demised  premises.  In  a  trespass  suit  by  the  lessees 
under  a  gold-mining  lease,  granted  by  the  Crown  under  No. 
291,  the  Defendants  relied  upon  a  title  derived  from  per- 
sons, at  the  time  of  the  granting  of  the  lease,  in  occupation 
under  miuers'  rights  of  the  land  alleged  to  have    been 


tr^passed  upon: — Held,  that  Bucfa  defence  might  be  in- 
BJBted  on  without  a  croas  bill;  and  that  it  was  not  necessary 
for  the  Defendants  to  resort  to  a  scire  fada»  to  set  asido 
the  lease.  A  gold-mining  lease  by  the  Crown  under  No. 
291,  if  the  parcele  comprise  land  at  the  time  of  the  demise 
occupied  by  the  holder  of  a  minera's  right,  who  has  not 
aaeented  to  the  lease,  is  void,  ^uoad  the  land  so  occupied, 
and  no  proceedings  to  set  it  aside  are  necessary.  The 
applicant  for  a  gold-mining  lease  under  lAo.  291,  must  be  a 
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ffeld,  that  ae  regarded  the  malicious  proBecution  the 
evidence  of  the  converaation  was  properly  left  to  the  jury ; 
and  that  as  regarded  the  faUe  impriBonmeut,  it  was  pro- 
perly withdrawn  from  them :— Jield,  further,  that  the 
evidence  of  the  conversation  waa  open  to  the  jury  on  the 
question  of  damages. 

Lahqak  v.  Glasee L.  262 

2.  MALICIOUS  PKOSECUnON.— Eetifencc  of  moi»«t.]  P. 
having  missed  wood  &om  a  stack  on  hia  premises,  employed 
a  detective  to  watch.  The  detective  took  W.,  the  coachman 
of  P.,  to  P.,  and  told  him  that  he  had  seen  W.  take  wood 
from  the  stack,  throw  it  over  the  fence,  and  kick  it  in  the 
direction  of  JV.'t  house.  P.  told  the  detective  to  take  out 
a  summons.  Later  in  the  day  W  stated  to  P.  that  the 
wood  had  been  taken  for  use  in  P.'t  own  coach-house.  P. 
said  it  was  too  late  for  him.  to  interfere.  The  magistrates 
dismissed  the  coae.  Fending  the  cose  before  the  magiatrates 
P.  retaitied  W.  as  coachman,  and  hp  frequently  drove  out 
JP.'g  family.  After  the  dismissal  of  the  case,  P.  congratu- 
ted  W.  on  his  acquittal.  TV.  sued  P.  for  malicious  prose- 
cution, and  obtained  a  verdict  for  £30.  On  rule  nin  for  a 
nonsuit: — .HeU,  that  the  Court  had  only  to  consider  the 
facts  within,  or  brought  to,  the  Defendant's  knowledge, 
when  he  directed  the  summons  to  be  taken  out ;  that 
according  to  what  the  detective  then  stated  to  P.,  there  waa 
evidence  of  a  felony  to  go  to  a  criminal  jury ;  that  the  sub- 
sequent acts  of  the  Defendant  afforded  no  evidence  that  he 
did  not  believe  the  detective's  statement  at  the  time  it  was 
made ;  and  rule  for  nonsuit  made  absolute. 

Wadgh  e.  Pa.lu£r L.    91 

MANDAMUS. — The  Court  is  bound  to  grant  a  mandamu*,  when 
satisfied  that  there  will  be  a  failure  of  justice  unless  it  is 


BEfllTTA   K.    BOQEBS L.   138 

2.  ■  Granted  after  decree  quashed  on  certiorari      L.  188 

See  CzBTiORiBi. 

MANSLAUG-HTBE.— ff»trf«fce  fo  go  to  the  jury.']  X.  was 
supercargo  of  a  ship  conveying  natives  of  Tanna,  Palmar, 
and  other  islands  in  the  South  Seas,  to  be  employed  as 
labourers  in  the  I'ijis.  A  quarrel  arose  on  board,  between 
the  Tanna  and  Palmar  natives,  and  a  serious  disturbance 
occurred;  the  Palmar  natives  shooting  with  bows  and 
arrows  at  the  Tanna  natives,  and  the  crew.  Muskets  were 
given  to  the  crew  in  the  presence  of  L.,  who  said  to  Louie, 
one  of  the  crew,  in  the  presence  of  the  cook,  "  Shoot  if  you 
can  get  a  good  shot  at  them,"  or  "  Fire  down  on  them,  and 
take  good  aim."  About  twenty  minutes  aft«rwsrdB,  and 
when  the  disturbance  had  to  a  great  extent  ceased,  the  cook 
held  a  light  into  the  bold  in  which  the  Palmar  natives  then 
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the  cook  ever  communicated  to  either  of  these  three,  the 
order  Z.  had  preTiously  giren  to  Louis.  L.  was  tried  for 
murder,  and  found  guilty  of  manslaughter.  On  special  case 
reserved : — Held,  per  Stawell,  C.  J.,  and  Barry,  J.,  that  it 
was  for  the  jury  to  decide  on  the  nature  of  the  orders  given ; 
and  to  consider  whether,  during  tlie  interval  between  their 
delivery  and  the  discharge  of  the  last  shot,  circumstances 
had  so  changed,  or  so  long  a  time  elapsed,  as  to  justify  the 
conclusion  that  those  orders  had  been  virtually,  tnough  not 
expressly,  withdrawn ;  and  that  their  verdict  ought  not  to 
to  be  disturbed.  Per  WUliamM,  J.,  diiseniiente,  there  was 
no  evidence  to  go  to  the  jury,  and  the  pris&ner  should  be 
discharged. 

Begika  v.  Letikoeb L.  147 

MINE. — To  constitute  a  place  where  mining  operations  are 
carried  on,  a  mine,  there  must  be  a  shaft,  or  something 
analogous  to  a  shaft,  but  the  distance  of  the  shaft  from  the 
spot  where  the  operations  are  being  actually  carried  on 
makes  no  difference. 

Beoixa  v.  Davies li.  24i6 

MINER'S  RiaHT.— Xa«i  alienated  from  the  Crown.']  Miners' 
rights  confer  no  authority  on  the  holders  to  enter  on  and 
take  gold  from  lands  alienated  from  the  Crown  without  the 
consent  of  the  proprietor. 

Begina  V,  Davies L.  246 

2.  -^— — — —  Multiplicity  of.]  One  person  cannot,  by 
obtaining  a  multiplicity  of  miners'  rights  m  his  own  name, 
legally  occupy  a  multiplicity  of  single  men's  claims ;  for 
the  Act  No.  291,  sec.  8,  does  not  enable  a  person  to  multi- 
ply himself,  or  his  powers,  by  multiplying  his  miners'  rights. 

Cawley  V,  Ling M.    12 

8. Vendor  and  purchaser — Specific  perform- 
ance.'] As  between  vendor  and  purchaser  of  a  mining 
claim,  it  is  not  necessary  that  the  purchaser  should  be  the 
holder  of  a  miner's  right  to  enable  him  to  sue  in  Equity 
for  specific  performance,  it  being  sufficient  if  the  vendor 
have  one ;  and  in  the  absence  of  evidence  either  way,  the 
Court  will  not  presume  that  the  vendor  had  not  a  miner's 
right. 

Lbabmokth  v.  Mobbis K    74 

MINING  COMPANY.— Director*  continuance  in  office.]  The 
deed  of  association  of  a  mining  company,  registered  under 
the  Act,  No.  228,  provided  that  meetings  should  be  held 
in  February  and  August  of  each  year  for  the  appointment 
of  Directors,  and  if  no  new  directors  were  appointed  at 
those  meetings  the  former  directors  were  to  continue  to  act 
till  new  directors  were  appointed  at  the  first  meeting  of  the 
following  year.  Directors  were  appointed  in  February, 
1866.  In  August,  1866,  a  meeting  was  called  for  the  elec- 
tion of  directors,  but  lapsed  for  want  of  a  quorum.  No 
meeting  of  the  company  was  held  after  that  date : — Held^ 
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"  Public  Sealth  Statute,"  with  regard  to  noxious  trades ; 
that  the  same  prmciplea  which  guide  grand  juries  in 
England,  ahonld  guide  the  officers  here,  who  are  the  substi- 
tuteB  for  the  grand  jury ;  and  that  the  Defendants  were 
liable  to  information  in  this  caae ;  but  that  the  Court 
would  interfere  only  in  extreme  cases ;  and  as  in  this  case 
the  Central  Board  of  Health  bad  issued  orders  for  the 
abatement  of  the  nuisance,  and  the  Court  would  preflume 
that  the  Board  would  enforce  its  orders,  the  rule  niti  would 
be  discharged  upon  the  Defendants  paying  costs.  Per 
Parry,  J. — If,  in  this  colony,  a  noxious  trade  is  established 
in  a  place,  and  people  afterwards  come  to  reside  in  the 
neiguDOurhood,  or  a  road  be  brought  to  it,  the  public  are 
entitled  to  complain ;  for  judicial  notice  must  be  taken 
that  this  country  is  in  a  state  of  progressive  location,  and 
is  only  being  inhabited  by  degrees. 

BEQIKi.  ti    McMxiKAit       L.     68 

2.  NUISANCE.— CWmino/  infortnation.]  Leave  to  file  « 
criminal  information  for  a  nuisance  granted,  where  pro- 
ceedings before  a  Police  Court,  against  the  Defenduits, 
for  the  same  nuisance,  had  been  dismissed. 

Ebolka  ».  McMEiKAiT       L.  267 

NTJLLITT:  Order  not  shewing  jurisdiction L.  218 

See  ■WDTDiiia  op. 

NULLITY  OF  MAHEIAGE.—Inasuitofnullityof marriage, 
it  was  proved  that  J.  M.,  the  Bespondont,  introduced  himself 
to  the  Petitioner  as  J.  6.,  whom  she  did  not  know  personally, 
but  with  whose  family  sbe  was  acquainted.  The  Petitioner 
married  him  believing  him  to  be  J.  O.  In  her  evidence 
she  said  "  I  was  induced  to  consent  by  his  stating  that  he 
was  J.  Q.,  and  belonged  to  the  family  of  the  0.'»,  whom  I 
knew  to  be  respectable.  If  I  had  known  nothing  of  the 
family,  I  should  not  have  consented."  Decree  for  nullity 
of  marriage  pronounced,  on  the  ground  that  there  bad  been 
an  actual  mistake  of  identity,  and  no  consent  by  the  Peti- 
tioner to  a  marriage  with  the  Bespondent,  the  fraud  being 
unquestionably  and  distinctly  proved. 

Allabdice  v.  Mitcuell       I.  E.  Jb  H.    46 

OFFICIAL  AGENT, — A  mining  company,  registered  under 
No,  228,  and  mining  on  land  alienated  from  the  Crown, 
was  ordered  to  be  wound  up.  The  official  agent  filed  a 
bill  against  the  directors  and  manager,  charging  misappro- 
priation by  them  of  the  company's  gold  and  other  assets ; 
the  concealment  or  mutilation  of  the  company's  books ; 
and  the  improper  payment  of  dividends  out  ot  borrowed 
money,  ana  not  out  of  profits.  Prior  to  the  winding-up 
order,  the  company_had  been  sequestrated  by  order  of  the 
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to  8ue  in  his  own  name,  as  representing  the  company; 
that  the  sequestration  was  no  bar  to  his  suing,  the 
assets  of  the  company  not  having  come  to  the  possession 
of  the  sequestrators;  that  the  sequestrators  were  not  neces- 
sary parties  ;  and  that  the  Attorney- General,  as  represent- 
ing the  Crown,  was  not  a  necessary  party : — Held,  by  the 
full  Court,  reversing  Moleswarth,  J.,  that  the  shareholders 
who  had  received  the  dividends  alleged  to  have  been  im- 
properly paid  by  the  directors,  were  not  necessary  parties. 

Beeves  v.  Cbotle E.  302 

OFFICIAL  ASSIGNEE.— Ciwt«M«o».]  Commission  of  £6 
per  cent,  allowed  to  official  assignee,  and  £2  I0«.  per  cent, 
to  trade  assignee. 

In  re  Kiitoslaitd L  E.  &  M.    25 

2.  — — — Successor — Vesting  of  estate."]     Semble, 

that  the  appointment  of  a  successor  to  an  official  assignee 
under  7  Vic.,  No.  19,  sec.  12,  would  in  itself  operate  so  as  to 
transfer  particular  estates  in  his  hands  as  official  assignee. 

In  re  Bateman I.  E.  &  M.    15 

3. Begistration    of   official  assignee   of 

Crown  lessee L.    88 

See  Cbown  Lands.    6. 

OEDER— Disobedience  of— Committal      ....      I.  E.  &  M.    15 
See  Commitment. 

2.  Not  shewing  jurisdiction  a  nullity L.  218 

See  Winding  Up. 


PAEDON :   Conditional L.  198 

See  Ceiminals  Influx  Peetention  Act. 

PAELIAMENT-Breach  of  Privilege   . L.   46 

See  Peiyilege. 

PAETIES. — To  petition  against  Orown  to  restrain  grant  of  Orown 
lands."]  Held,  that  the  Board  of  Land  and  Works  were 
properly  made  Defendants  to  a  petition  against  the  Grown 
to  restrain  the  sale  of  Crown  lands,  and  that  the  petition 
would  be  defective  if  they  were  not  parties. 

Davis  v.  The  Queen E.  106 

PAETNEBSHIP.— P.  and  H.,  owners  o^  a  gold  mine,  agreed 
vrith  P.  to  sell  the  mine  on  certain  terms,  vrithin  a  time 
fixed,  or  otherwise  the  agreement  was  to  be  void.  P.  agreed 
with  2>.  and  T.  that  they  should  act  j^ointly  with  him  in 
forming  a  company  to  purchase  the  mme  upon  the  terms 
fixed  by  ^.  ana  H,,  and  should  receive  half  the  benefit  to 
be  derived  by  P.  under  his  agreement  with  P.  and  H. 
Before  the  expiration  of  the  time  2>.  and  T,  negotiated 
with  P.  and  H.  for  the  purchase  of  the  mine  themselves, 
and  immediately  after  the  expiration  of  the  time  purchased 
the  mine.  On  bill  by  P.  against  2>.  and  T.  for  a  share  of 
the  benefit  of  their  purchase : — Held,  that  the  Defendants 
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were  not  guilty  of  any  breach  of  partnership  confidence 
towards  the  Flaintiff,  and  demurrer  for  want  of  equity 
allowed.  There  is  no  contract,  either  express  or  implied, 
that  co-adventures  in  a  contemplated  purchase,  to  be  com- 
pleted within  a  given  time,  shall  not  deal  singly  with  the 
vendor,  for  a  bargain,  to  come  into  operation  after  the 
original  bargain  has  expired  by  effluxion  of  time. 

POKORNBT   V.   DlTCHBUBKE E.  284 

PAYMENT  INTO  COUET.— 5y  one  of  several  DefendanU.'] 
Buzzini  and  others  sued  Qiovanni  and  others  in  a  Warden's 
Court  for  a  mining  encroachment,  and  obtained  an  order 
for  iS128  and  £22  costs.  Execution  was  issued  against  the 
mining  claim  of  Giovanni  and  others,  and  also  against  the 
private  property  of  each  partner,  and  under  this  execution 
a  levy  was  made  on  the  private  property  of  Morganti^  a 
partner.  An  appeal  was  lodged,  and  Morganti,  to  free  his 
property,  paid  into  Court  £150,  and  obtamed  a  receipt  as 
follows:  '^^ Buzzini  and  others  v.  Qiovanni  and  others. — 
In  the  Warden's  Court,  Daylesford,  16th  March,  1867. 
Eeceived  from  Maurizie  Morganti  the  sum  of  one  hundred 
and  fifty  pounds  for  Plaintiffs'  damages  and  costs.  Chas. 
Q-.  Eobertson,  W.  C."  On  this  payment  the  execution 
was  withdrawn.  The  appeal  was  allowed  as  to  Morganti^ 
and  dismissed  as  to  the  others.  The  Warden  made  an 
order  for  payment  of  the  £150  to  the  Complainants,  which 
was  paid  accordingly.  Morganti  sued  the  Warden  for  the 
£150,  and  on  the  trial  it  was  left  doubtful  in  what  form 
the  Warden's  order  was  made,  under  which  the  £150  was 
paid  into  Court.  There  was  a  verdict  for  Defendant,  with 
leave  to  Plaintiff  to  move  to  enter  the  verdict  for  himself. 
On  rule  nisi : — Held,  that  Plaintiff  could  not  succeed,  and 
rule  niti  discharged. 

MoBGAifTi  v.  Bull L.  184 

PEEJTJBT. — False  Declaration.']  J.  M,  was  informed  against 
for  that  fraudulently  intending  to  obtain  the  consent  of  the 
Board  of  Land  and  Works  to  an  assignment  to  one  O,  O, 
of  land  held  by  M.  M.  under  license  from  the  Crown,  he, 
J,  M.,  did  go  before  a  Justice  of  the  Peace,  and  "knowingly 
falsely  corruptly  .and  wilfully  voluntarily  make  and 
solemnly  declare  the  truth  of  a  certain  declaration  and  then 
and  there  in  and  by  such  declaration  did  declare,  &c., 
whereas  in  truth  and  m  fact,"  &c. : — Held,  that  this  declara- 
tion was  one  not  imposed  by  law,  but  required  only  by 
usage  of  the  Board  of  Land  and  Works;  that  a  false  declara- 
tion such  as  this,  was  not  made  penal  by  any  section  of  the 
"  Evidence  Statute,'^  because  it  was  not  declared  under  that 
Act ;  and  wto  not  made  penal  under  the  "  Criminal  Law 
and  Practice  Statute  1864,"  sec.  271,  because  it  was  not 
declared  of  the  truth  of  any  "  fact,  matter,  or  thing,  by  any 
law  required  or  authorised,  to  be  verified  or  otherwise 
assured  or  ascertained ; "  and  conviction  quashed. 

EsanTA  v.  MuNGOVA^ L.  167 
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2.  POWEE  OF  ATHOnmiSY,— Execution  of  deed  under.hefare 

Jiling  of  power ^    If  a  deed  be  executed  by  an  attorney 

under  power,  before  the  filing  of  the  power  under  No.  204, 

sec.  98,  the  deed  is  not  (unless  confirmed)  of  any  validity, 

either  before  or  after  the  filing  of  the  power. 

Peatt  V,  Williams L.    22 

PRACTICE  AT  JjKW .—Amendmmit  of  Record.^  W.,  as  ad- 
ministrator of  his  son,  sued  for  damages  for  the  death  of  such 
son.  At  the  trial  it  appeared  that  the  letters  of  adminis- 
tration were  dated  subsequently  to  the  writ  in  the  action,  and 
W,  was  nonsuited.  The  year  for  suing  baring  expired,  on 
application  for  a  rule  nisi  to  amend  the  existing  record  by 
inserting  as  the  date  of  the  writ,  a  day  subsequent  to 
the  issue  of  letters  of  administration : — Held,  that  the 
Court  had  no  power  so  to  alter  the  record,  as  to  make  it 
bear  a  false  statement,  and  rule  nisi  refused. 

WiLKs  f?.  The  Afstealian  Teust  Compaity  ...    L.    78 

2. Attorney  of  Corporate  Plaintiff^,']     It  is 

not  necessary  that  the  attomey-at-law  of  a  Corporate  Plain- 
tiff should  prove  any  retainer  under  the  Corporate  seal. 

Eeguta  V.  Call, -Er^arrfe  GiLLOW L.  216 

3. Certiorari^  application  for,"]     Application 

for  certiorari  to  remove  a  case  from  the  County  Court 
should  be  made  to  a  judge  in  Chambers. 

GlLMSE  V.  BiFEMISTEE L.      209 

4. Certiorari,"]     A  Judge  in  Chambers  may 

make  an  order  absolute  in  the  first  instance  for  a  certiorari. 
There  is  no  sound  distinction  between  the  case  of  Justices 
and  Wardens  as  to  giving  notice  of  application  for  a  cer- 
tiorari. 

BEorNA  17.  Caee L.  240 

5. Judgment,  application  to  set  aside,"]  Judg- 
ment was  signed  against  a  defendant  after  he  became 
insolvent.  Within  a  week  after  the  official  assignee  heard 
that  judgment  was  signed,  he  applied  to  have  it  set  aside : — 
Sieldy  that  the  application  was  made  within  a  reasonable 
time,  and  judgment  set  aside. 

Peoudfoot  V,  McKenzie L.  144i 

6. Leave  to  Court  to  draw  inferences  of 

fact,]  Where  leave  is  reserved  to  the  Court  to  draw 
inferences  as  a  jury,  and  the  jury  have  found  a  verdict  on 
a  question  of#fact  for  the  Plaintiff"  or  Defendant,  there 
being  evidence  both  ways,  the  Court  will  not  disturb  the 
finding  of  the  jury. 

Eussell  V,  Paekinsoit L.  264 

7. •  Prohibition,  Deposition,  if  any,  must  he 

produced.]  On  a  rule  to  prohibit  justices  enforcing  an  order, 
if  depositions  have  been  in  fact  taken  before  the  justices, 
they  must  be  produced. 

Begina  V,  Napiee L.  105 


XXXVIU  INDEX. 


PAOK 


8.  PRACTICE  AT  LAW.— Qmo  warranto— Proper  officer  to 

8iffn.~\  The  Protbonotary  is  the  proper  officer  to  sign  an 
information  in  the  nature  of  a  quo  warranto. 

EeGINA  V,  PETHYBEinaB L.     66 

9.  — I Writ  ofca.  sa.'\ — Though  the  execu- 

tion of  a  writ  of  ca.  sa.  is  now  by  law  prohibited,  except 
under  certain  circumstances ;  the  issue  of  such  a  writ  is 
not  prohibited. 

Peoudfoot  V,  McKenzie L.  144 

PRACTICE,  CHIMIN AJj.— Evidence.]  It  is  a  rule  of  practice, 
to  be  observed  in  all  courts  to  which  prisoners  are  com- 
mitted, not  to  permit  the  examination  of  witnesses  the 
knowledge  of  whose  evidence  has  been  withheld  from  the 
prisoner  till  the  trial ; — Semble,  that  such  examination  may 
be  allowed  where  a  very  strong  excuse,  to  the  satisfaction 
of  the  presiding  judge,  is  put  forward  by  the  prosecution. 
The  propriety  of  the  admission  of  such  evidence  is  not  a 
question  of  law  within  the  Act  No.  233,  sec.  389. 

Begina  v.  Bbown L.  239 

2. Information  —  Assault  —  Verdict.'] 

Where  an  information  charges  a  prisoner  with  having 
feloniously  caused  grievous  bodily  harm,  and  he  is  found 
guilty  of  a  common  assault,  in  the  absence  of  any  enact- 
ment giving  a  jury  liberty  so  to  find,  the  verdict  cannot 
stand.  Section  369  of  the  "  Criminal  Law  and  Practice 
Statute^^  (No.  233),  gives  no  such  liberty. 

Beqina  v.  Longmuib L.  237 

8. Information  —  Stealing  —  Counts  — 

General  verdict.']  Where  a  verdict  of  "  guilty"  has  been 
returned  on  an  information  for  stealing  on  two  classes  of 
counts,  the  property  being  laid  in  different  persons,  the 
verdict  need  not  be  restricted  to  one  or  other  of  those 
classes ;  substantially  only  one  class  of  offence  is  charged. 
The  offence  is  the  offence  of  stealing,  and  none  of  the 
charges  contained  in  those  counts  can  form  the  subject  of 
any  future  information. 

Begiva  v.  Davies L.  246 

PRACTICE,  DIVORCE  &  MATRIMONIAL.— iSferr we  of 
citation  out  of  jurisdiction.]  No  special  order  is  required 
for  personal  service  of  the  petition  and  citation  on  the 
Bespondent  out  of  the  jurisdiction. 

Pabke  V.  Pabee I.  E.  &  M.    61 

PBACTICE,  ECCLESIASTICAL. — Administration  —  Sister's 
hiMhand.]  Bule  to  administer  freehold  land  granted  to  the 
husband  of  the  sister  of  the  intestate,  the  intestate's  brother 
and  heir-at-law  declining  to  apply  for  a  rule. 

In  re  Baldwin I.  E.  &  M.    40 

2.  — — — — — Administration  —  Right  of 

wife  to."]    Gross  misconduct  of  a  wife,  as  such,  will  disentitle 
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on  the  record ;  and  cannot  hear  counsel  iaBtnicted  by  the 
Attorney- Qeneral  directly,  to  pursue  a  course  different 
from  that  which  the  relators  wish. 

Attobkey-Gebeeal  v.  Bkhtley E.  175 

*.  PEACTICE  IN  'EQ.TnTY.— Injunction— Zhmurrar.}  Pend- 
ise  a  notice  of  motion  for  an  injunction  a  demurrer  was 
delivered : — Held,  that  the  Plaintiff  was  not  entitled  to 
insist  upon  the  demurrer  being  argued  mtlanter ;  bnt  only 
to  the  option  of  postponing  the  motion  for  an  injunction, 
until  after  the  areument  of  the  demurrer. 

Hebst  v.  EUwruoBiTB E.  329 

5,  Making  Judg^t  order  a  rule  of 

Court.']  Where  a  Judge's  order  in  proceedings  in  Equity, 
is  sought  to  be  made  a  rule  of  Court,  the  application  should 
be  made  to  the  Equity  Court. 

In  re  HoSKiKs  £x  parte  Bbvajt L.  217 

6.  ' Previotu  leave  of  Qowrt  to  initi- 

tttte  i»tit.'\  In  cross  suits  in  a  Court  of  Mines,  between  the 
Working  Miners'  Company  and  the  Prince  of  Walee 
Company,  the  decree  filed  a  boundary  line,  restrained  the 
companies  respectively  from  mining  on  opposite  sides  of  it, 
and  ordered  an  account,  and  payment  of  the  gold  taken 
beyond  that  boundary.  On  appeal  to  the  Chief  Judge  of 
Courts  of  Mines,  he  varied  the  decree,  by  declaring  that  the 
boundary  line  should  be  deemed  to  determine  the  rights  of 
the  parties  only  with  regard  to  their  claims  upon  the 
Erenchman's  Lead,  and  so  far  as  shewn  by  then  discoveries 
as  to  the  course  of  leads.  Upon  biU  in  equity,  filed  by  the 
Working  Miners'  Company  against  the  Prince  of  Wales 
Companv,  stating  that  since  the  decree  it  had  been  dis- 
covered oy  subsequent  workings  that  all  the  gold  removed 

^by  the  Plaintiffs  south  of  the  decreed  boundary  was  upon 
the  Golden  Point  Lead,  and  within  the  Flaintifis'  claim 
on  that  lead,  and  seeking  an  injunction  against  the  De- 
fendants prosecuting  the  decree  in  the  Court  of  Mines, 
or  further  mining  within  the  Plaintiffs'  claim  on  the 
Golden  Point  Lead,  and  for  an  account: — Held,  per 
MoUsKiorih,  J.,  that  the  suit  could  not  be  properly  com- 
menced without  the  leave  of  the  Supreme  Court  in  Equity 
first  obtained ;  Mid  motion  that  the  bill  and  writ  of  summons 
should  be  set  aside  for  irregularity,  granted  with  costs. 
On  appeal,  Seld,  that  the  rule  requiring  the  previous  leave 
of  the  Court,  did  not  apply  to  proceedings  instituted  in 
different  courts  of  co-ordmate  jurisdiction,  and  appeal 
allowed  with  costs. 

The  United  WoKKiifo  Minees  Gold-Mihtno  Com- 
pany   BrEOIBTERED     V.    ThE     PbIHCE    OF   WaLES 

CoiiFANY  Beoistesed E.     8 


-  Solicitor  on  record^     A  notice 


of  motion  was  served  as  for  a  Defendant  by  a  solicitor, 
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PEEEOGATIVE,  EOTAL L.  193 

/       See  "  CBiMnTALS  IifPLUX  Pebvbntion  Act." 

PEESS  COPY:    Evidence E.  182 

See  Evidence.     3. 

PEIVILEGE.  —  JBrcflcA  of  —  Legislative  Assembly -^  General 
Warrant.'}  A  warrant  of  commitment  by  the  Legislative 
Assembly  for  contempt,  recited  that  the  Legislative  Assem- 
bly did  on,  &c..  resolve  that  JB[.  G.  was  guilty  of  contempt 
and  breach  of  the  privileges  of  the  said  Legislative  Assem- 
bly, and  that  the  Legislative  Assembly  had  adjudged  that 
he  be,  for  the  said  offence  taken  into  custody,  &c. : — Seld, 
on  habeas  corpus,  that  inasmuch  as  the  Assembly  had  only 
such  privileges  as  were  enjoyed  by  the  House  oi  Commons 
in  1855,  and  possessed,  therefore,  limited  powers  only,  the 
warrant  should  contain  averments,  or  state  grounds  to  shew 
that  those  powers  had  not  been  exceeded  ;  that  the  warrant 
was  therefore  bad,  and  prisoner  discharged.  [Beversed  in 
P.  C,  vide  L.  R,  3  P.  C.  App.  560] 

In  re  Glass      ...         L.     45 

PEIYY  COUNCIL.— Colonial  Judges  should  consider  them- 
selves concluded  by  an  express  decision  of  the  Privy 
Council ;  and  should  receive  their  dicta  as  entitled  to  very 
great  respect,  but  not  as  conclusive.  Bank  of  Australasia 
V,  Harris  [15  Moo.,  P.C,  97],  and  Nunes  v.  Carter  [L.E., 
1  P.C,  342]  observed  upon. 

DoUQLAss  t;.  Simpson E.    32 

PEOHIBITION.— At  the  return  of  a  rule  nisi  under  No.  267, 
sec.  136,  to  prohibit  further  proceedings  on  a  conviction  for 
breach  of  No.  227,  sec.  45,  it  appeared  that  no  conviction 
was  yet  drawn  up,  and  that  no  "  minute  or  memorandum  " 
of  the  conviction  was  shewn;  but  it  was  sworn  to  be 
believed,  that  further  proceedings  would  be  taken  by 
warrant,  on  the  mere  entry  in  the  magistrate's  book  of  the 
daily  cause  list : — Held,  that  on  the  return  of  such  a  rule, 
the  ^^ Justices  Act^^  contemplates  the  exhibition  to  the 
Court  of  such  materials  as  will  enable  it  to  amend  the 
conviction  if  erroneous  ;  and  that  a  copy  of  the  entry  in  the 
cause  list  affords  no  such  materials  ;  and  rule  for  prohibi- 
tion discharged. 

In  re  Lewis L.       1 

2. An  order  to  prohibit  stays  all  proceedings 

from  the  time  of  the  issuing  of  the  order,  not  from  the  time 
of  its  service.  The  "  Justices  of  the  Peace  Statute,'*  only 
allows  prohibition  to  issue  in  cases  of  "  conviction "  or 
"  order."  A  warrant  of  ejectment  is  neither  a  conviction 
nor  an  order. 

Eegina  v.  Cabe ,    .      L.  245 

3. Eestraining  enforcement  of  order  for  costs      L.    76 

See  Costs.    4. 
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PEOOP  OF  DEBT.— /Sffl/c  of  secuHty  hy  official  assignee.]  A 
creditor  having  a  bill  of  sale  over  insolvent's  furniture  as 
security  for  his  debt,  and  claiming  a  lien  on  two  deeds, 
gave  up  the  deeds  and  agreed  to  a  sale  of  the  furniture  by 
the  official  assignee  on  his  behalf,  the  assignee  consenting 
to  his  proving  on  the  estate  for  the  deficiency.  This  proof 
when  tendered,  was  opposed  by  the  insolvent  as  forbidden 
by  sec.  81  of  the  "  Insolvency  Statute,"  and  was  rejected  by 
the  Commissioner: — Held  by  the  full  Court,  affirming 
Molesworthy  J.,  that  the  proof  was  properly  rejected. 

In  re  KiNasLAKi)  E(c  parte  Wabbtjrton       I.  E.  &  M.     10 

2.  Set  off— Fraudulent  preference.']    A  proof 

cannot  be  met,  by  way  of  set  off,  by  receipt  of  payment  of 
another  debt  by  way  of  fraudulent  preference. 

In  re  Gboves I.  E.  &  M.    36 

3. Eejection  of — Appeal  ...       I.  E.  &  M.     10 

See  Appeal.     17. 

PUBLIC  PLACE.— The  board  room  of  a  District  Eoad  Board, 
though  the  proceedings  of  the  Board  are  required  by  Act  of 
Parliament  to  be  conducted  with  open  doors,  and  the  public 
have  a  right  of  admission  thereto,  is  not,  during  the  sitting 
of  the  Board,  a  public  place  within  the  meaning  of  the  20th 
sec.  of  the  "  Police  Offences  Statute''  (No.  265).  Swan  v. 
McLellan  [2  "W.  W.  &  a'B.,  L.,  6]  in  so  far  as  it  may  be 
inconsistent  with  this  case  over-ruled. 

Tatlob  v.  Phelan L.  242 

QUO  ^-42?-B^2V^TO.— Proper  officer  to  sign L.    66 

See  Peactice  at  Law.    8. 


RAILWAY  COMPANY.— By  the  Act  No.  269,  sec.  31,  it  was 
provided  that  the  H.  B.  Ry.  Co.  should  not  be  ohliged  to 
complete,  maintain,  or  use,  a  piece  of  railway  called  the 
"loop-line,"  and  if  not  completed,  maintained,  and  used, 
within  two  years,  the  Crown  land  on  which  a  part  of  it  was 
constructed  should  revert  to  the  Crown,  and  the  Company 
might  sell  the  purchased  land,  on  which  the  remainder  had 
been  constructed.  The  Company  completed  and  used  for 
one  purpose  only,  but  not  for  general  traffic,  the  portion  of 
the  loop-line  constructed  on  private  land,  but  no  portion 
of  that  constructed  on  Crown  land.  The  portion  used 
crossed  a  public  street  on  a  level  under  a  power  in  the  Act 
authorising  the  construction  of  the  whole  line.  The 
Municipal  authorities  threatened  to  remove  the  rails  and 
gates  at  the  level  crossing  as  an  obstruction  to  the  thorough- 
fare, not  under  the  circumstances  warranted  by  the  Act. 
On  bill  by  the  Company  to  restrain  such  removal : — Held, 
by  the  full  Court,  affirming  Molesworth,  J.,  that  the  option 
given  to  the  Company  applied  to  the  whole  loop-line,  and 
was  to  be  exercised  or  not  as  regarded  the  whole  ;  and  that 
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the  Company  baring  acted  as  it  did,  must  be  taken  to  bave 
abandoned  tbe  loop-line  altogether ;  and  motion  for  injunc- 
tion refused. 

The  Melboubne  and  Hobson's  Bat  United  Eail- 

WAT  Company  r.  ThI:  Mayob,  Ac,  op  Fbahban  E.  228 

BATE.^Advefrtmn^  notice  of.]  Sec.  186  of  Act  No.  176  is 
merely  directory,  and  therefore  the  omission  to  advertise 
notices  in  accordance  with  the  provisions  of  tbe  section 
does  not  invalidate  a  rate  made : — Setnble,  that  any  person 
aggrieved  by  non-compliance  with  the  Act  on  the  part  of 
the  councillors  may  institute  proceedings  against  them  for 
a  misdemeanour. 

SniBE  OP  McIvoB  V.  Nolan L,  259 

2.  Appeal — Person  aa^Heved.'}  If  a  municipal  assess- 
ment of  property  be  made  too  high  in  order  to  qualify  the 
owner  to  be  a  councillor,  another  ratepayer  not  the  owner 
or  occupier  of  the  particular  property  is  a  person  "  aggrieved" 
within  the  Act  No.  184,  sec.  199,  and  may  maintain  an 
appeal  against  the  assessment. 

Bbown  v.  Matob,  &c.  of  Footscbat  .     .     .     .    ^.     L.  168. 

3.  Public  Company — Works  extending  throu>gh  adjacent 

Boroughs — Appeal  from  Petty  Sessions  against  rating!] 
Where  a  gas  company  has  its  works  in  one  borough,  and 
its  mains  and  pipes  extend  into  other  boroughs,  the  basis 
on  which  the  property  of  the  company  must  be  rated,  is  to 
take  the  gross  receipts,  deduct  the  gross  expenses,  and  so 
arrive  at  the  profits,  the  average  of  which,  for  a  short  period 
of  years,  will  give  the  net  annual  value  of  the  whole  property, 
which  is  to  be  apportioned  over  all  the  boroughs  in  which 
the  works  are  situate,  or  through  which  the  mains  and 

Sipes  pass.     Appeal  cases  are,  in  this  colony,  allowed  from 
ecisions  of  petty  sessions  in  rate  cases. 

Mayob,  Ac.  op  Fitzboy  v.  Collin owood  Q-as  Co.      L.    72 

EECITAL8  IN  DEED.— Effect  of L.    87 

See  Etidence.     4. 

EEGI8TEATI0N.  —  Of  Mining  Company  —  Certificate  of] 
Mandamus  granted  to  compel  a  clerk  of  a  Court  of  Mines 
to  issue  a  certificate  of  registration  of  a  company  which  had 
been  registered  by  his  predecessor. 

Ekoina  v.  Babtbop L.    84 

2.  Evidence  of L.     87 

See  Evidence.    4. 

3.  Priority  of]     A  sold  and  conveyed  land 

to  B.  Subsequently  A  became  insolvent,  and  his  official 
assignee  sold  and  conveyed  the  same  land  to  C.  The  con- 
veyance to  C  was  registered  prior  to  the  conveyance  to  B : 
Meld,  that  A  having  prior  to  his  insolvency,  conveyed  the 
legal  estate  to  B,  the  subsequent  conveyance  by  A^s  official 
assignee  to  C  was  inoperative,  and  acquired  no  validity  by 
its  prior  registration. 

Andbews  v.  Taylob      .    , L.  223 
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EBHEABING.— Appeal  from  Warden  practically  is  ...     M.    58 
See  AFP£i.L.     7. 

EELEASE. — None,  of  Defendant  by  discharge  of  co-Defendant 

from  contempt E.  175 

See  Attachmsnt. 

EEPEESENTATION :   Of  co-Eespondents  not  served    .     .     M.    28 
See  Appeal.    9, 

EOAD  BOAED. — Appointment  of  Clerk — Ordinary  Meeting.'] 
The  clerk  of  a  District  Eoad  Board  may  be  appointed  at 
the  first  meeting  of  the  Board,  as  soon  as  the  Board  has 
elected  a  chairman.  Such  first  meeting  is  not  an  *'  ordinary 
meeting  "  of  the  Board. 

EEaOTA  V.   BONFELD L.    174 


SEAL.— Corporate E.  182 

See  Bank. 

SEQTJESTEATION.— JBcZcflwe  Jrom,]  An  estate  may  be  re- 
leased from  sequestration  under  sec.  42.  of  the  "  Insolvency 
iS/a^t^^,'^  although  the  assets  being  under  £100,  only  one 
meeting  has  been  held. 

In  re  Leete I.  E.  <&  M.     36 

SERVICE,— Substituted— Order  by  Warden  for,]  A  Warden 
has  no  jurisdiction,  before  the  hearing  of  a  case,  to  direct 
substitution  of  service  of  the  summons. 

Eegdta  v.  Akehttbst L.  84,  244 

2.  — — A  Warden  has.  no  power,  before  the  return  of  the 

summons,  to  make  an  order  to  substitute  service. 

Tatlob  V,  Stubbs M.    19 

3. Of  notice  of  appeal M.  28,  45 

See  Appeal.    9 — 14. 

4.  Of  notice  to  produce,  no  waiver  of  objection  to 

notice  of  appeal M.     28 

See  Appeal.     14. 

SHAEEHOLDEE.— 1/mn^  CompanyTransfer  of  Shares— 
Acceptance  in  Writing],  B.  was  sued  in  petty  sessions  for 
calls  on  thirty  shares  in  a  mining  company.  The  12th  rule 
of  the  company  required  that  "  all  transfers  of  shares  in 
the  company,  from  or  by  any  shareholder  shall  be  made  in 
writing."  B.  from  time  to  time  purchased-  and  held  thirty 
shares.  As  he  purchased,  the  manager  transferred  them 
into  his  name  in  the  register.  As  to  fifteen  of  these,  the 
transfer  in  the  register  was  made  on  the  written  authority 
of  the  vendor  ;  as  to  five,  on  his  verbal  authority ;  and  as  to 
the  other  ten,  the  transfer  was  ratified  by  writing  by  the 
vendor  after  it  was  made.  B.  admitted  in  evidence  that  at 
one  time  he  held  thirty  shares,  but  ^aid  that  he  had  never 
accepted  in  writing  any  of  the  shares.  None  of  the 
shares  had  been  transferred  from  B,  in  the  books^  and  he 
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on  the  corkB  waa  atroDg  evidence  of  an  intention  to  repre- 
eent  the  article  m  H.  §  CS>.*b  bottled  brandy. 

Hehhessy  v.  White E,  216 

2.  TRADE  MARK.— H.*  Co.,  brandy  manufacturers,  exported 
to  Victoria  their  brandy  in  bulk  and  also  in  bottle,  the  latter 
being  of  superior  qualiW  to,  and  with  a,  distinctive  flavoring 
froxa,  the  former.  H.  M.  ^  Co.  purchased  H.  j-  Oo.'s  bulS 
brandy,  and  bottled  and  sold  it  in  bottles  with  labels 
colourably  imitating  those  of  H.  ^  Oo.'t  buttled  brandy ; 
but  H.  S[  Co.' I  corke  and  capaulea  were  not  imitated,  and  the 
labels  had  on  them,  in  comparatively  bold  type,  "  Bottled  by 
H.  M.  Sf  Co." : — Held,  per  Molesworth,  J.,  that  altogether 
there  was  no  imitation  of  the  cork,  and  a  more  ptJpable 
writing  of  the  bottlers',  as  distinguished  from  the  makers' 
name,  than  in  Hennes*y  tt.  W^e,  yet  the  case  was  not 
materially  distinguishable  from  that  case,  and  injunction 
granted, 

HEHNESSBr  P.  HOGAIf E,      225 

TRANSFER  OF  LAND  STATUTE.— Orrfer  restraining  re^if- 
iration  from  bringing  land  under  the  Act^^  A  Judge  in 
Chambers  has  no  jurisdiction  upon  siimmone  to  make  an 
order  under  the  Act,  No.  301,  sec,  24,  restraining  the 
registrar  &om  bringing  land  under  the  Act.  To  obtain 
such  an  order  the  Caveator  must  either  bring  an  action,  or 
file  a  bill. 

In  re  Poweb L.     81 

TRESPASS.- D.  sued  W.  in  the  County  Court  for  damage 
done  in  hunting.  W.  removed  the  action  into  the  Supremo 
Court  on  certiorari,  and  paid  £5  into  Court.  The  jury- 
awarded  £5  more.  The  judge  certified  for  the  higher 
scale  of  costs.  The  prothonotary  refused  to  tax  unless  on 
a  apecial  certificate  that  the  trespasses  were  "  wilful  and 
malicious,"  which  the  Judge  refused  to  give.  A  notice  not 
to  trespass  had  been,  before  the  trespass  sued  for,  sent  by 
Plaintiff  to  Defendant,  but  it  was  a  matter  of  contest 
whether  it  was  received  by  the  Defendant  before  the 
trespass  sued  for.  On  rule  nm  to  enter  a  suggestion  on 
the  record,  to  enable  Plaintiff  to  obtain  the  higher  Bcale  of 
costs,  it  was  contended  for  Flaintifi*  that  the  action,  though 
"  brought  into  "  the  Supreme  Court  on  certiorari  by  the 
Defendant,  was  not  originally  "  brought  in  "  that  Court 
by  the  PlaintiiF;  and  that  as  the  trespasses  were  after 
notice,  Plaintiff  ought  to  have  his  costs : — Held,  firstly, 
that  the  action  was  brought  in  the  Supreme  Court  when  it 
was  brought  into  it  by  certiorari;  and  secondly,  that  as  the 
PlaintiS"B  evidence  only  shewed  that  the  letter  might  have 
reached  the  Defendant  within  the  necessary  time,  while 
the  Defendant  esplicitly  swore  that  it  did  not  reach  him 
till  long  afterwards,  the  Court  ought  not  to  allow  the 
question  to  he  further  tried  by  suggestion  on  the  record  and 
traverse  thereon,  and  rule  nisi  discharged. 

Dtthw  v.  Waldock L     41 
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TETJST.— Declaration  of E.  331 

8ee  Dbclabatioit  of  T^etjst. 

TEUSTEE. — Appointment  of  new  Trustees."]  A  testator  left  his 
Australian  property  to  three  trustees  resident  in  Australia, 
and  his  English  property  to  three  trustees  resident  in 
England,  and  directed  that  each  set  of  trustees  should 
be  entitled  to  a  commission  named.  The  will  contained 
a  power  of  appointing  new  trustees,  with  liberty  to  alter 
the  number.  An  Australian  trustee  haying  died,  two  of 
the  English  trustees  were  appointed  in  his  stead : — Held, 
that  the  appointment  was  yalid;  and  that  the  trustees 
resident  in  England,  were  entitled  from  the  date  of  their 
appointment,  to  their  proportion  of  commission  chargeable 
in  respect  of  the  Australian  property. 

QsBEN  V.  Nicholson E.  147 

2.  Misapplication  of  trust  fund — Wtljul  default.]     A 

misapplication  of  trust  funds  does  not  warrant  an  account 
with  wilful  default  against  the  trustees. 

Sawtebs  v.  Ktte E.    61 

3.  Mtsinvestment.']     W.,  by  her  will,  gave  all  her  real 

and  personal  estate  to  trustees  K)r  sale  and  conversion,  and 
investment "  upon  Q-ovemment  or  real  security  or  in  or 
upon  the  shares  stocks  or  securities  of  any  incorporated 
company  paying  a  dividend."  The  trustees  advanced  £1100  ' 
to  B.  on  his  promissory  note  only,  and  alleged  that  they  did 
so  in  consequence  of  a  previous  promise  by  the  testatrix  to 
B.  to  do  so : — Held,  that  this  was  a  misinvestment  for  which 
the  trustees  were  liable. 

Sawtees  v.  Kytb E.    61 

4.  Removal — Accounts.]    B.  and  L.  were  partners  in 

a  station.  B,  died,  having  appointed  L,  and  others  his 
executors  and  trustees.  L.  failed  to  account  for  the  part- 
nership assets.  In  a  suit  by  two  of  the  trustees  and  the 
e.  q.  t.  as  co-Flaintiifs,  against  L.  and  a  fourth  trustee  aa 
Defendants,  for  an  account  of  the  partnership,  and  the 
removal  of  L.  as  a  trustee : — Held,  that  X.  was  not  entitled, 
prior  to  his  removal  from  the  trust,  to  have  the  entire 
accounts  of  the  estate  taken,  but  only  an  account  of  his  own 
receipts  and  disbursements. 

Bbtjoe  v.  Lioab E.  240 

TIMPIEE. — ^Appointment  of,  a  condition  precedent     ...      L.    13 
See  Abbitbation. 

YENDOE  AND  PUECHASEE.— Dowft^/wZ  titU,]      As  be- 
tween  vendor  and  purchaser,  a  doubt  upon  a  title  makes  it  * 
bad.     The  Court  will  not  solve  such  a  doubt,  in  a  suit 
by  the  vendor  for  specific  performance,  in  which  the  person 
having  the  doubtful  claim  is  unrepresented. 

HoTLE  V.  Edwabds E.    48 

2.  ■ Plan    exhibited   at    sale.] 

Between  vendor  and  purchaser,  the  latter  purchasing  some 
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land  on  a  plan  exhibited  by  the  former,  has  no  right  to  insist 
that  the  vendor  must  dispose  of  the  rest  of  his  property 
according  to  the  plan,  unleps  his  contract  expressly  refers 
to  it.  Where  the  original  contract  has  been  carried  into 
execution  by  deed,  the  Court  will  only  consider  the 
terms  used  in  that  deed,  and  the  proper  construction  to  be 
put  on  them. 

Davis  v.  Tub  Queek E.  106 

VEEDICT L.  237 

See  Peactioe,  Cbimik al. 

VOLUNTAEY  PAYMENT.— Plaintiff  being  about  to  com- 
pound with  his  creditors  at  the  rate  of  St.  in  the  £, 
Defendants  being  creditors  reiused  to  assent  unless  they 
were  paid  16s.  in  the  £.  Plaintiff,  to  obtain  their  assent, 
agreed  to  pay  them  at  this  rate  by  bills,  one  J),  becoming 
surety  for  Plaintiff,  and  being  himself  secured  by  an 
absolute  conveyance  of  land  belonging  to  Plaintiff.  When 
the  bills  became  due  Plaintiff,  under  t^dvice  of  counsel,  did 
not  either  himself  resist  payment,  or  ask  2>.  to  do  so,  but 
paid  the  bills  ;  and  after  obtaining  a  re-conveyance  of  the 
property  from  Z>.,  sought  to  recover  the  amount  of  the  bills 
so  paid : — Held,  that  Plaintiff  could  not  recover  back  the 
amount  so  paid,  he  having  paid  voluntarily,  without  pressure, 
and  with  full  knowledge  of  the  facts. 

Habbis  v.  The  National  Bakk L.  261 

VOLUNTAEY  PROMISE.— On  the  dissolution  of  a  partner- 
ship  between  J.  arid  57.,  amongst  other  terms  of  arrangement 
J",  promised  T,  that  he  would  not  again  start  in  the  same 
business  in  the  same  place,  but  refused  to  sign  any  writing 
to  that  effect : — Held,  that  J.  had  only  bound  himself  by 
honor,  and  that  T.  could  not  protect  himself  from  carrying 
out  the  other  terms  of  the  agreement  for  dissolution, 
by  shewing  that  J,  had  not  carried  out  his  honorary 
engagement. 

Jennings  v.  Tivet E.  162 

WAIVEE. — None,  by  service  of  notice  to  produce      ...    M.    28 
See  Appeal.     14. 

WAEDEN. — A  Warden  can  not  dismiss  a  summons  with  costs 
where  the  parties  taking  out  the  summons  do  not  proceed 
with  the  case. 

Eeoina  v.  Cabb L.  240 

2. Appeal  from M.  28,  45,  64,  58 

See  Appeal.     5 — 14. 

WAEEANT. — Discharge  of  prisoner  arrested  in  Victoria,  on 

a  N.S.W.  warrant L.      8 

See  MiTBDEB.     1. 

2. General — ^By  Legislative  Assembly  ....     L.    45 

See  Pbivilege. 
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"WIDOW. — Bright  of,  to  administration  to  husband        I.  E.  &  M.     41 
See  Pbactice  Ecclesiastical.    2. 

WlLJj.—^Attestation  q/!]  A  testator  signed  his  will  in  the 
presence  of  one  attesting  witness.  Some  weeks  af^r,  the 
testator,  with  that  attesting  witness,  attended  at  the  house 
of  another  person,  and  informed  him  that  the  will  which 
he  then  produced,  had  been  signed  by  him  and  the  first 
witness ;  and  at  the  testator's  request,  this  person  signed 
his  name  as  a  second  attesting  witness  in  the  presence  of 
the  testator  and  the  previous  attesting  witness: — Held, 
that  there  was  no  attestation  to  satisfy  the  Statute ;  and 
administration  granted  as  upon  intestacy. 

In  re  Lacet        I.  E.  <&  M.     44 

2. Ejpecution  of—  Signature  of  attesting  untness  hy  InitialaJ] 

The  initials  of  attesting  witnesses  to  a  will  are  sufficient 
signatures  when  affixed  for  the  purpose  of  attestation. 

In  re  Dyeb I.  E.  &  M.     43 

3.  Residuary  gift — Accumulations.']     A  testator  devised 

and  bequeathed  all  his  property  to  trustees  to  convert,  and, 
after  payment  of  his  debts,  to  invest  the  proceeds  in  Gov- 
ernment securities,  and  pay  out  of  the  annual  income  certain 
life  annuities  to  relatives  named,  and  directed  that  after  the 
decease  of  the  last  survivor  of  such  relatives  his  trustees 
should  pay,  assign,  or  make  over  the  whole  residue  of  his 
property,  estate  and  effects,  and  the  securities  on  which  the 
same  should  have  been  invested,  as  therein  directed.  There 
was  a  large  surplus  of  income  after  providing  for  the 
annuities: — Held,  that  such  surplus  income  was  included 
in  the  residuary  gift ;  and  that  the  Court  would  not,  by 
anticipation,  deal  with  the  question  of  the  destination  of 
surplus  income,  on  the  contingency  of  the  period  allowed  by 
law  for  accumulation  being  exceeded. 

HaSTIE  V,  CUEDIE E.     91 

4.  Tenant  for  life—  Net  rents — Annuity  J]     A  testator's 

property,  consisting  of  freehold  houses,  producing  a  yearly 
rental  of  about  £150,  and  about  £5,000  personality,  was 
vested  in  trustees,  as  to  the  houses,  for  the  widow  in  trust 
"  to  pay  her  the  rents."  Bequest  were  made  as  follows  : — 
To  the  widow,  "  the  annual  income  to  be  derived  from  the 
sum  of  £2,000  debentures,*'  and  "  to  invest  £300  in  deben- 
tures, and  to  pay  the  annual  income"  to  testator's  brother. 
The  testator's  only  child  was  entitled  to  the  residue.  On 
case  stated  by  the  trustees,  for  the  opinion  of  the  Court : — 
Held,  that  the  rents  to  be  paid  to  the  widow  were  the  net 
rents,  after  deduction  of  the  expense  of  keeping  the  property 
in  tenantable  repair,  but  not  of  insurance,  which  should  be 
paid  out  of  the  corpus  of  the  estate : — Held  also,  that 
interest  on  the  sums  of  £2,000  and  £300,  by  the  Will 
directed  to  be  invested,  was  not  payable  until  after  the 
expiration  of  a  year  from  the  testator's  death. 

In  the  matter  of  the  Will  of  Folk E.  171 
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"WINDING- UP. — Order  not  shewing  jurisdiction, .  a  nulUty.] 
Where  an  order  for  winding-up  a  mining  company  did  not 
shew  jurisdiction  on  the  face  of  it : — Held,  that  it  might  be 
treated  as  a  nullity,  and  a  second  order  to  wind-up  the 
company  be  made  without  the  first  being  set  aside. 

Eeetes  v.  Bowdek L. 
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WOOL— Lien  on    .     . 
See  Lien.     1. 
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